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CONDITION, 

Conditio.']  A  restraint  annexed  to  a  thing,  so  thai  by  the  non* 
performance,  the  party  to  it  shall  receive  prejudice  and  loss  ;  and 
by  the  performance,  commodity  and  advantage.  Or  it  is  a  restric- 
tion of  men's  acts,  qualifying  or  suspending  the  same,  and  making 
them  uncertain  whether  they  shall  take  effect  or  not,  AJso  it  is 
defined  to  be  what  is  referred  to  an  uncertain  chance,  which  may 
happen  or  not  happen,     t1'es£*s  Stjmb. fiari  J,  lib.  2.  §  156. 

A  condition  is  also  defined  to  be  a  kind  of  bw  or  bridle,  an- 
nexed to  one**  act,  staying  or  suspending  the  same,  and  making 
it  uncertain  whether  it  shall  take  effect  or  no ;  or  it  is  a  modus,  a 
quality,  annexed  by  him  that  hath  estate,  interest  or  right  to  the 
land,  Sec.  whereby  an  estate,  &c,  may  either  he  created,  defeated* 
or  enlarged,  upon  an  uncurtain  event.  This  differs  from  a  limit- 
ation, which  is  the  bounds  or  compass  of  an  estate,  or  the  time 
how  long  an  estate  shall  continue,  £f:c/i.  Touch*  117.  See  tit. 
Limitation. 

A  condition  may  be  also  considered  as  one  of  the  terms  upon 
which  a  grant  may  be  made.  In  this  sense  a  condition  in  a  deed 
is  a  clause  of  contingency on  the  happening  of  which,  the  estate 
granted  mav  be  defeated.    2  Comm.  299^ 

Of  conditions  there  arc  divers  kinds,  yiz.  conditions  in  deed,  or 
ex/tress;  and  in  Axtt*1,  or  imfdicd;  condi/ia?i$  firecedrnt  and  sub- 
sequent; conditions  inherent  and  collateral,  &c. 
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A  condition  m  a  deed  or  exftrt**7  is  that  which  is  joined  by  ex- 
press words  lo  a  feoffment,  lease,  or  other  grant;  as  if  a  man 
makes  a  lease  of  lands  to  another,  reserving  a  rent  to  be  paid  at. 
such  a  feast,  upon  condition  if  the  lessee  fail  in  payment,  at  the 
day,  then  it  shall  be  lawful  for  the  lessor  to  enter.  Condition  in 
law  or  implied  is  when  a  person  grants  another  an  office,  as 
tli nt  of  keeper  of  a  park,  steward*  bailiff,  &c.  for  term  of  life  ; 
here,  though  there  be  no  condition  expressed  in  the  grant,  yet 
the  law  makes  one;  Which  is,  if  the  grantee  do  not  justly  execute 
all  things  belonging  to  the  omcc,  it  shall  be  Lawful  for  the  grant- 
or to  enter  and  discharge  him  of  his  office.    Idi*  lib-  3.  c.  5. 

Condition  precedent  is  when  a  lease  or  estate  is  granted  to  one 
for  life,  upon  condition  that  if  the  lessee  pay  to  the  lessor  a  cer- 
tain sum  at  such  a  day,  then  he  shall  have  fee -simple  \  in  this 
case  the  condition  precedes  the  estate  in  fee,  and  on  performance 
thereof  gains  the  fee-simple.  Condition  subsequent,  is  when  a  man 
grants  to  another  his  manor  of  Date,  \$c.  in  fee,  upon  condition 
that  the  grantee  shall  pay  to  him  at  such  a  day  such  a  certain  sum, 
or  that  his  estate  shall  cease.  Here  the  condition  is  subsequent, 
and  following  the  estate,  and  upon  the  performance  thcreot  con- 
tinues and  preserves  the  same  ;  so  that  a  condition  precedent  doth 
gtt  and  gaiit\\\c  thing  or  estate  made  upon  condition  by  the  perform- 
ance of  it ;  as  a  condition  subsequent  keeps  and  continues  the  es- 
tate by  the  performance  of  the  condition.  I  Inst,  '20\,  327*  Terms 
de  Ley*  If  one  agree  with  another  to  do  such  an  act,  and  for  the 
doing  thereof  the  other  shall  pay  so  much  money ;  here  the  doing 
the  act  is  a  condition  precedent  to  the  payment  of  the  money,  and 
the  party  shall  not  be  compelled  to  pay  till  the  act  is  done  ;  but 
where  a  day  is  appointed  for  the  payment  of  money,  which  day 
happens  before  the  thing  contracted  for  can  be  performed,  there 
the  money  may  be  recovered  before  the  thing  is  done ;  for  here 
it  appears  that  the  party  did  not  intend  to  make  the  performance 
of  the  thing  a  condition  precedent.    3  Salfc.  t>5,    See  fia&tj  I.  IV. 

Inherent  conditions  are  such  as  descend  to  the  heir  with  the 
land  granted,  fee. 

A  collateral  conditio7i  is  that  which  is  annexed  to  any  collateral 
act. 

Conditions  are  likewise  affirmative,  which  consist  of  doing ; 
negative,  and  consist  of  not  doing*  Some  arc  further  said  to  be 
restrictive,  for  not  doing  a  thing  ;  and  some  cotnpufoont,  as  that 
the  lessee  shall  pay  the  rent,  kc. 

Also,  some  conditions  are  single,  to  do  one  thing  onlv  ;  some 
copulative,  to  do  divers  things,  and  others  disjunctive*  where  one 
tiling  of  several  is  required  to  be  done*  Co.  Lit.  201.  See  fur- 
ther S/ie/i.  Touch.  LIT.  Sec. 

As  to  certain  estates  on  eondition  expressed  or  implied.  See 
more  particularly  tit.  Mortgage,  Statute  Merchant,  Elegit. 

Among  these  several  kinds  of  conditions,  the  cases  which  most 
frequently  occur  fall  under  the  distinctions  of  conditions  precedent 
and  subsequent.  We  shall  therefore  speak  of  them  more  at  large 
under  the  following  divisions;  wherein  shall  be  considered  in 
the,  first  place,  generally, 
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I.  1.  Of  Estates  on  Gondii ions  im fitted ;  ami  2.  On  Condition 

cvfirexscd.    Then  more  particularly, 

II.  To  iohat  Conditions  may  be  a  a  tie. red;  what  Conditions  arc 

good;  ami  by  iuhai  JVords  they  may  be  created. 

III.  What  shall  be  a  good  Performance  of  a  Conditions  and  in 

whitt  manner  the  Breach  of  it  must  be  taken  Advan- 
tage of 

IV.  Of  Conditions  precedent  and  subsequent. 

I.  I,  Kstatcs  upon  condition  implied  in  lavj^  or  where  a  grant 
of  an  estate  has  a  condition  annexed  to  it  inseparably,  fiinu  its 
essence  and  constitution  ;  although  no  condition  be  expressed  in 
words.  As  if  a  grant  be  made  to  a  man  of  an  office,  generally, 
without  adding  other  words  ;  the  law  tacitly  annexes  hereto  a  se- 
cret condition,  that  the  grantee  shall  duly  execute  his  office  ; 
{Lit.  %  37a.)  on  breach  of  which  condition  it  is  Lawful  for  the 
grantor,  or  his  heirs,  to  oust  him,  and  giant  to  another  person- 
JL.it.  §  37y.  For,  an  office,  either  public  or  private,  may  be  for- 
feited by  misuser  or  nonuser,  both  of  which  are  breaches  of 
this  implied  condition.  liy  mLsu&c  or  abuse;  as  if  a  judge  takes 
a  bribe,  or  &  park-keeper  kills  deer  without  authority.  By  ndw- 
or  neglect,  which  in  public  offices  that  concern  the  admi- 
nistration of  justice,  or  the  commonwealth,  is  of  itself  a  direct 
and  immediate  cause  of  forfeiture  ;  but  nonuser  of  a  private  of- 
fice is  no  cause  of  forfeiture,  unless  some  special  damage  is 
proved  to  be  occasioned  thereby.  Co*  Lit,  233.  For  in  the  one 
case  delay  must  necessarily  be  occasioned  in  the  affairs  of  the 
public,  which  require  a  constant  attention  j  hut,  private  offices  not 
rerjilirintr,  so  regular  and  unremitted  a  service,  the  temporary  neg- 
lect of  them  is  not  necessarily  productive  of  mischief,  upon 
which  account  some  special  loss  must  be  proved,  in  order  to 
vacate  these.  Franchises  also,  being  regal  privileges  in  the 
hands  of  a  subject,  are  held  to  be  granted  on  the  same  condition 
of  making  a  proper  use  of  them,  and  therefore  they  may  be  lost 
and  forfeited,  like  offices,  either  by  abuse  or  by  neglect.  9  Rep. 
50. 

Upon  the  same  principle  proceed  all  the  forfeitures  which  are 
e;iven  by  law  of  life-estates  and  others;  for  any  acts  done  by  the 
tenant  himself,  that  arc  incompatible  with  the  estate  which  he 
holds.  As  if  tenant  for  life  or  years  enfeoff  a  stranger  in  fee-sim- 
ple ;  this  is,  by  the  Common  Law,  a  forfeiture  of  their  several 
estates ;  being  a  breach  of  the  condition  which  the  law  annexes 
thereto,  viz.  that  they  shall  not  attempt  to  create  a  greater  estate 
than  they  themselves  are  entitled  to.  Co.  Litt.2\5.  So  if  any 
Lenants  for  years,  Tor  life,  or  in  fee,  commit  a  felony  ;  the  king  or 
other  lord  of  the  fee  is  entitled  to  have  their  tenement1;,  because 
their  estate  is  determined  by  the  breach  of  the  condition,  "  that 
they  shall  nnt  commit  felony,"  which  the  law  tacitly  annexes  to 
every  feodal  donation. 

2.  An  estate  on  condition  expressed  in  the  giant  itself,  is,  where 
an  estate  is  granted  either  iu  fee- simple  or  otherwise,  with  an 
express  qualification  annexed,  whereby  the  estate  granted  shall 
cither  commence,  be  enlarged,  or  be  defeated,  upon  performance 
or  breach  of  such  qualification  or  condition.    Co.  Litt.  201. 
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These  conditions  arc  therefore  either  prtcedent  or  zhb&etj'utnt. 
Precedent  are  such  as  must  happen  or  be  performed  before  the 
estate  can  vest  or  be  enlarged  ;  subsequent  arc  such,  by  the  failure 
of  noii -performance  of  which  an  estate  already  vested  may  be 
defeated.  Thus,  if  un  estate  for  life  be  limited  to  A.  upon  his 
marriage  with  B.  the  marriage  is  a  precedent  condition,  and  till 
that  happens  no  estate  is  vested  in  A,  Shout,  P.  C.  83.  kc.  Or 
if  a  man  grant  to  his  lessee  for  years>  that  upon  payment  of  a 
hundred  marks  within  the  term*  he  shall  have  the  fee,  this  also 
is  a  condition  precedent,  and  the  fee-simple  passcth  not  till  the 
hundred  marks  be  paid.  Co.  IM<  2 IT.  But  if  a  man  grant  an 
estate  in  fee-simple,  reserving  to  himself  and  his  heirs  a  certain 
rent,  and  that,  if  such  rent  be  not  paid  at  the  times  limited,  it 
shall  be  lawful  for  him  or  his  heirs  to  re-enter*  and  avoid  the 
estate;  in  this  case  the  grantee  and  his  heirs  have  an  estate 
upon  condition  subsequent,  which  is  defeasible,  if  the  condition 
be  not  strictly  performed.    Lir.  §  325.    See  fiosty  IV. 

To  ibis  class  may  also  be  referred  all  base  fees  and  fee-simples 
conditional  at  the  common  law.  Thus  an  estate  to  a  man  and 
his  heirs,  tenant  a  of  the  manor  of  Dale,  is  an  estate  on  condition 
that  he  and  his  heirs  continue  tenants  of  that  manor.  And  so,  if 
a  personal  annuity  be  granted  at  this  day  to  a  man  arid  the  heirs 
of  his  body  t  as  this  is  no  tenement  within  the  statute  of  IVrstm. 
2.  it  remains  as  at  common  law,  a  fee-simple  on  condition  that 
the  grantee  has  heirs  of  his  body.  Upon  the  same  principle  depend 
all  determinable  estates  of  freehold,  as  durante  viduifutfy  &c.  These 
arc  estates  upon  condition  that  the  grantee  do  not  marry  and  the  like. 
And  on  the  breach  of  any  of  these  subsequent  conditions  by  the 
failure  of  the  contingencies}  by  the  grantee  not  continuing  tenant 
of  the  manor  of  Dtu\\  by  not  haying  beivs  of  his  body,  or  by 
not  continuing  sole,  the  estates  which  were  respectively  vested 
in  each  grantee  are  wholly  determined  and  void. 

A  distinction  is  however  made  between  a  condition  in  deed  and 
Ei  U  vitiation*  wfaieh  ZiA  §  360.  1  hist*  234*  denominates  also  a  con- 
dition in  law.  For  when  an  estate  is  so  expressly  confined  and 
iimitcd  by  the  words  of  its  creation,  that  it  cannot  endure  for 
any  longer  time  than  till  the  contingency  happens  upon  which 
f.he  estate  is  to  fail,  this  is  denominated  a  limiiation;  os  when 
tand  is  granted  to  a  man  so  long  as  he  is  parson  of  Ualey  or 
while  he  continues  unmarried,  or  until  out  of  the  rents  and  profits 
he  have  made  500/,  and  the  like ;  in  such  case  the  estate  deter- 
mines as  soon  as  the  contingency  happens;  (when  he  ceases  to 
be  parson,  marries  a  wife,  or  has  received  the  500/,)  and  the  next 
subsequent  estate,  which  depends  upon  such  determination,  be- 
comes immediately  vested,  without  any  act  to  be  done  by  him 
who  is  next  in  expectancy.  See  10  Rt'fi.  41.  But  when  an  estate 
is,  stiictly  speaking,  Upon  condition  in  deed  (as  if  granted  expressly 
u/ion  condition  to  be  void  upon  the  payment  of  40/,  by  the  grant- 
or, or  so  that  the  grantee  continues  unmarried,  or  /trovidrd  he 
goes  to  York,  the  law  permits  it  to  endure  beyond  the  time 
■when  such  contingency  happens,  unless  the  grantor,  or  his  heirs 
or  assigns  lake  advantage  of  the  breach  of  the  condition,  and 
make  either  an  entry  or  a  claim,  in  order  to  avoid  the  estate. 
tit.  §  347.    Stat,  3  Ifen,  VIII.  c  34,    See   10  Re/u  42.  Yet 
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;hough  strict  words  of  condition  be  used  in  the  creation  of  the 
estate,  if  on  breach  of  the  condition  the  estate  he  limited  over  to 
a  third  person,  and  does  not  immediately  revert  to  the  grantor 
or  his  representatives ;  (as  if  an  estate  be  granted  by  A.  to  B,  on 
condition  that  within  two  years  B.  intermarry  with  C»  and  on 
failure  thereof)  then  to  D.  and  his  heirs  j)  this  the  law  construes 
to  be  a  limitation  and  not  a  coiuhiinn  ;  1  Vvnt.  202.  because  if  it 
were  a  condition,  then,  upon  the  breach  thereof,  only  A.  or  his 
representatives  could  avoid  the  estate  by  entry,  and  so  Dt*s  re- 
mainder might  be  defeated  by  their  neglecting;  to  enter;  but, 
when  it  is  a  limitation,  the  estate  of  H.  determines,  and  that  of 
D.  commences,  and  he  may  enter  on  the  lands,  the  instant  that  the 
failure  imp  pens.  So  also,  if  a  man  by  his  will  devises  lands  to 
his  heir  aL  law,  on  condition  that  he  pays  a  sum  of  money,  and 
for  non-payment,  devises  it  over,  tins  shall  he  considered  as  a 
limitation ;  otherwise  no  advantage  could  be  taken  of  the  non- 
payment, for  none  but  the  heir  himself  could  have  entered  for  a 
breach  of  condition.    Cro.  jE/x'z,  205.    1  Roll.  Jbv.  413. 

In  all  these  instances,  of  limitations  or  conditions  subsequent, 
it  is  to  be  observed,  that  so  lung  as  the  condition  either  express 
or  implied,  either  in  deed  or  in  law,  remains  unbroken,  the 
grantee  may  have  an  estate  of  freehold;  provided  the  estate  upon 
which  such  condition  is  annexed  be  in  itself  of  a  freehold  nature  ; 
as  if  the  original  grant  express  either  an  estate  of  inheritance, 
or  for  life,  or  no  estate  at  all,  which  is  constructively  an  estate 
for  life.  For  the  breach  of  these  conditions  being  contingent  and 
uncertain,  this  uncertainly  preserves  the  freehold;  CotJJt.  42. 
because  the  estate  is  capable  to  last  for  ever,  or  at  least  for  Lite 
life  of  the  tenant,  supposing  the  condition  to  remain  unbroken. 
But  where  the  estate  is  at  the  utmost,  a  chattel-interest,  which 
must  determine  at  a  time  certain,  and  may  determine  sooner,  (as 
a  grant  for  ninety -nine  years,  provided  A.  if*  and  C,  or  the  sur- 
vivor of  them,  shall  so  long  Jive,)  this  still  continues  a  mere  chat- 
tel, and  is  not,  by  such  its  uncertainty,  ranked  among  estates  of 
freehold. 

These  express  conditions,  if  they  be  impossible  at  the  time  of 
their  creation,  or  afterwards  become  impossible  by  the  act  of  God, 
or  the  act  of  the  feoffor  himself,  or  if  they  be  contrary  to  law,  or 
rcfiugnant  to  the  nature  of  the  estate,  are  void.  In  any  of  which 
cases,  if  they  be  conditions  subset/unit)  that  is,  to  be  performed 
after  the  estate  is  vested,  the  estate  shall  become  absolute  in  the 
tenant.  As  if  a  feoffment  he  made  to  a  man  in  Fee -simple,  on 
condition,  that  unless  he  goes  to  Rome  in  twenty -font1'  hours;  or 
unless  lie  marries  with  A,  B,  by  such  a  day ;  (within  which  time 
the  woman  dies,  or  the  feoffor  marries  her  himself;)  or  unless 
he  kills  another  ;  or  in  case  he  aliens  in  fee  ;  that  then  and  in  any 
of  such  cases  the  estate  shall  be  vacated  and  determined  ;  here 
the  condition  is  void,  and  the  estate  made  absolute  in  the  feoffee. 
For  he  hath  by  the  grant  the  estate  vested  in  him,  which  shall 
not  be  defeated  afterwards,  by  a  condition  cither  impossible,  ille- 
gal, or  repugnant*  Co,  Lit,  206.  But  if  the  condition  be  prece- 
dent, or  to  be  performed  before  the  estate  vests,  as  a  grant  to  a 
man  that,  if  he  kills  another  or  goes  to  Rome  in  a  day,  he  shall 
have  an  estate  in  fee;  here,  the  voio1  condition  being  precedent. 
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the  eUatc  which  depends  thereon  is  also  void?  and  the  graui.ee 
shall  Luke  nothing  by  the  grant;  for  he  hath  no  estate  until  the 
conditton  he  performed.    Ibid.    £  Co?»m.  152 — 157. 

II,  Conditions  may  be  annexed  to  any  estate,  whether  in  fee- 
Si  in  pic,  fee -tail  i  for  life  or  years.  They  run  with  the  estate,  and 
bind  in  the  hands  of  whomsoever  they  eunic.  Lit.  Reft. 
But  a  condition  may  not  be  made  but  on  the  part  of  the  lessor, 
donor,  Sec.  for  no  man  may  annex  a  condition  to  an  estate,  but 
he  that  doth  create  the  estate  itself.  Conditions  are  good  to  en- 
large or  limit  estates.  There  are  tour  incidents,  which  conditions 
lo  create  and  increase  an  estate  ought  to  have:  1.  They  should 
have  a  particular  estate,  as  a  foundation  whereupon  the  increase 
of  the  greater  estate  shall  be  built.  2.  Such  particular  estate 
shall  continue  in  the  lessee  or  grantee,  until  the  increase  hap" 
pens,  3.  It  must  vest  at  the  time  the  contingency  happens,  or  it 
shall  never  vest,  4.  The  particular  estate  and  increase  must  take 
effect  by  the  same  deed,  or  by  several  deeds  delivered  at  the  same 
time.    8  Rift.  75. 

Conditions  to  create  estates  shall  be  favourably  construed  ;  bat 
conditions  which  tend  to  destroy,  or  restrain  an  estate,  are  to  be 
taken  strictly.  A  feoffment  upon  condition  that  the  feoffee  shall 
not  alien,  is  void  ;  but  a  condition  in  a  feoffment  not  to  alien  for 
a  particular  time,  or  to  a  particular  person,  may  be  good.  Hah. 

261.  And  if  a  condition  is,  that  tenant  in  tail  shall  not  alien  in 
fee,  kc.  or  tenant  for  life,  or  years  not  alien  during  the  term, 
these  conditions  are  good.  Where  the  reversion  of  an  estate  is 
in  the  donor,  he  may  restrain  an  alienation  by  condition.  10  /?(/. 
39*  I  lust.  222.  If  one  make  a  gift  in  tail,  on  condition  that  the 
donee  or  his  heirs  shall  not  alien,  this  is  good  to  some  intent?.. 
and  void  toothers  mt  for  if  he  make  a  feoffment  injec^  or  any  other 
estate  by  which  the  reversion  is  discontinued  lortioMsly,  the  donor 
may  enter;  but  it  is  otherwise  if  he  suffer  a  common  recovery 
I  223. 

A  liberty  inseparable  from  an  estate  cannot  be  restrained  ;  and 
therefore  a  condition  that  a  tenant  in  tail  shall  not  levy  a  line, 
within  the  stat.  4  Hen.  VIL  e.  24.  or  suffer  a  recovery  ;  or  not 
make  a  lease  within  the  staL  33  Hen.  VIII.  c.  36.  is  void  and  re- 
pugnant. But  if  the  condition  restrain  levying  a  fine  at  common 
law,  it  may  be  good.  2  Danxr,  ^dr.  22.  A  gift  in  tail,  or  in 
fee,  upon  condition  that  a  feme  shall  not  be  endowed ;  or  baron 
be  tenant  by  the  curtesy,  is  repugnant  and  void.  So  is  a  con- 
dition in  a  lease,  &c.  that  the  lessee  shall  not  take  the  profits  ; 
and  where  a  man  grants  a  rent-charge  out  of  land,  provided  it 
shall  not  charge  the  lands.    Co.  Lit.  146. 

Conditions  repugnant  to  the  estate,  impossible,  Sec*  are  void  -t 
iind  if  they  go  before  the  estate,  the  estate  and  condition  are  void  ; 
if  to  follow  it,  the  estate  is  absolute,  and  the  condition  void.  I 
Inst.  206.  y  Reft.  128.  But  if  at  the  time  of  entering  into  a 
condition*  a  thing  be  possible  to  be  done  and  become  afterwards 
impossible  by  the  act  of  God,  the  estate  of  a  feoffee  (created  by 
livery)  shall  not  be  avoided.    2  Mod.  204,    See  antet  L  2, 

Where  a  condition  is  of  two  parts,  one  possible,  and  the  other 
not  so,  it  is  a  good  condition  for  performing  that  part  which 
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is  possible.  Cro.  litiz.  780.  Though  if  a  condition  is  of  two 
parts  disjunctive^  and  one  part  becomes  impossible,  by  the  act  of 
God,  the  person  bound  is  not  obliged  to  perform  the  other.  1 
Jioft.  Abr,  446.  lib,  45.  2  Mod.  202,  203.  If  a  condition  be  in 
the  copulative,  and  is  not  possible  to  be  performed,  it  is  sa«S  it 
may  be  taken  in  the  disjunctive.    I  Danv.  Abv,  7  J, 

Where  an  estate  is  to  be  wholly  created  upon  a  condition  im- 
possible to  be  performed,  there  the  estate  shall  never  conic  in 
^ir.  L  Leon,  311.  A  woman  makes  a  feoffment  to  a  muti  thai 
is  married,  upon  condition  that  he  shall  many  her  ;  this  condition 
is  not  impossible,  for  the  man's  wife  may  die,  and  then  he  may 
marry  her.  2  Danv.  25.  A  reversion  may  lie  granted  in  tail  upon 
condition,  that  if  the  grantee  pays  so  much,  he  shall  have  the  fee. 
S  Reft.  73-  lJut  if  a  man  grunts  lands,  kc.  for  ycurs^  upon  condi- 
tion that  if  the  lessee  pay  20*.  within  one  year,  that  he  shall  have 
it  for  tr/ci  and  that  if  he  after  the  year  pay  20$.  he  shall  have  the 
fit ;  though  both  sums  are  paid,  he  shall  have  but  an  estate  for 
fife;  the  estate  for  {rfc,  at  the  time  of  the  grant,  being  onlv  in 
contingently  and  a  fiosnibilitij  cannot  increase  upon  a  fiOH«ibility, 
nor  can  the  fee  increase  upon  the  estate  for  t/eurx.    S  Reft.  75. 

If  a  lease  be  made  to  two,  with  condition  to  raise  a  fee,  and 
one  dies,  the  survivor  may  perform  the  condition,  and  have  the 
fee ;  but  if  they  make  partition,  the  condition  is  destroyed,  a 
Rep,  75j  7fi.  If  a  feoffee  grant  the  reversion  of  part  of  the  land, 
on  a  lease  for  years,  on  w  hich  a  rent  upon  condition  is  reserved, 
all  the  condition  is  confounded  and  gone  ;  though  if  the  le&sve  as- 
sign part,  the  condition  remains?  for  he  cannot  discharge  the  es- 
tate of  the  condition.  2  Danv.  Abr.  119.  A  man  makes  a  feoff- 
ment upon  condition,  and  after  levies  a  fine  to  a  strange?)  the  con- 
dition is  gone.  Ibid.  120.  If  a  feoffee  upon  condition  to  enfeoff 
another,  enfeoff  a  stranger  \  or  if  it  be  to  re- en  feoff  the  feoffor » 
and  he  grain  the  land  to  another  person,  upon  condition  to  per- 
form the  condition,  the  condition  is  broken,  because  the  fcoffe*1 
hath  disabled  himself  to  do  it.  So  where  such  feoffee,  upon 
condition  to  re -en  feoff,  Z:c,  takes  a  wife,  that  the  land  is  subject 
to  the  dower  of  the  wife  ;  and  so  if  the  land  is  recovered)  and  ex- 
ecution sued  out  by  another,  the  condition  is  broken.  Co.  Lit. 
221.    1  Dn7iv.  79. 

If  one  disseise  the  feoffee,  or  any  other  w  ho  hath  land  by  jus? 
title,  and  thereof  enfeoff  a  stranger  on  condition,  and  the  laud  is 
lawfully  recovered  from  him  that  hath  the  title  ;  by  this  the  con- 
dition is  destroyed  ;  and  if  a  disseisor  make  a  feoffment  in  fee 
upon  condition,  and  after  the  disseisee  doth  enter  upon  ihe  feoffee, 
this  doth  extinguish  the  condition.  Perk.  §  821.  If  the  feoffee 
makes  a  feoffment  of  all  or  part  of  the  land  to  the  feoffor,  before 
the  condition  is  broken,  the  condition  is  gone  for  ever;  and  if  he 
make  a  lease  for  life  or  years  only,  then  the  condition  wrill  be 
suspended  for  that  time,  Cq.  Lit.  213.  Butit  is  otherwise  where 
the  feoffment  or  lease  for  life  or  years,  are  made  to  any  other 
but  the  feoffor.  Ibid.  Where  the  condition  of  a  feoffment 
is,  that  if  the  feoffor  or  his  heir  pay  a  certain  sum  of  money  to 
the  feoffee  such  a  day,  and  before  that  day  the  feoffor  dicth 
without  heir ;  or  if  the  feoffment  be  made  by  a  woman  on 
condition  to  pay  tier  10?-  oi  1  hat  the  feoffee  enfeoff  her  by  a  ccr- 
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tain  day i  and  they  intermarry  before  the  day,  and  the  marriage 
doth  continue  till  after  it;  in  these  cases  the  condition  is  gone. 
Perk.  §  763,  7b-[. 

A  condition  that  would  take  away  the  whole  effect  of  a  grant  is 
void;  and  so  it  is  if  it  be  contrary  to  the  express  words  of  it 
Conditions  against  law  are  void  ;  but  what  may  be  prohibited  by 
late,  may  be  prohibited  by  deed,  1  Inst.  206.  220,  He  that  taketh 
an  estate  in  remainder,  is  bound  by  condition  in  a  deed,  though 
he  cloth  not  seal  it. 

Conditions  m  retrain!  of  marriage  have  not  generally  been  fa- 
voured, as  contrary  to  sound  policy ;   but  where  a  legacy  has 
been  given  over  to  another,  there  the  condition  has  always  been 
held  good  ;  and  it  seems  that  such  conditions,  as  only  reasonably  re- 
strain children  from  imprudent  marriages,  wiJJ  be  always  sup- 
ported ;  that  is  to  say,  where  they  operate  only  as  particular* 
not  as  Universal  restrictions.    In  the  case  of  Scott  v.  Tyler,  2  Bro~ 
C.  Mi  431.  kc.  it  was  determined  after  very  long  arguments,  that 
a  condition  annexed  to  a  legacy,  that  the  legatee  should  not  many 
under  twenty-one,  without  consent  of  her  mother,  (or  rather  that 
the  legacy  should  vest  previous  to  twenty -one,  if  the  legatee  mar- 
ried with  such  consent,)  was  a  valid  condition*    And  upon  mat- 
riatje  without  such  consent,  it  was  determined  to  go  to  the  mother 
under  a  gift  of  a  general  residue.    Sue  the  fust  paragraph  of 
Div.  111.  of  this  title.    And  the  case  of  Peyton  v.  Buryy  2  P. 
Wins*  626,.  and  the  following  cast's  cited  in  Mr.  Co.vy$  note  there, 
viz,  Bcllazis  v.  Ermine,  1  C.  C.  22.    Fry  v.  Porter,  1  C  C  138. 
Jcrvoisc  v.  Duke,  1  Fern.  19.     Stratton  v.  Grymcs,   2  Verm.  357, 
Aston  v.  Aston,    2  Fern.  452.    Crcagh  v.    Wilson,    2  Fern,  572. 
Gitlct  v.  iVray,  1  P.  TFtns.  284.  Piggot  v.  Morris,  StU.  Ca.  Ch>  26. 
Semfihill  v.  Bayly,  Pre.  Ch,  562,  King  v.  Withers^  (i i/d.  26.  Harvey 
v.  Aston,  Ca.  fem/i.  Talb.  213.    Com.  Re/i.  726,  and  1  Atk,  361. 
Pullen  V.  Ready,   1  lVih\  21.     Underwood  v.  Moj-ris,  2  Atk.  I  Si. 
Dairy  \.  Dcsbouverie,  2  Atk.  265,    Elton  v.  Jut  on,    1  J  Fits.  [59. 
Cfiauncy  v.  Gray  don,  2  Atk.  G 1 6.    Reynish  v\  Martin,  3  Atk.  330, 
IVhecter  v.  JSing/iam,  3  Atk.  364.     1  IFik.  135.    Long  v.  Dennis, 
4  Burr.  2052*    He  turnings  v.  Munckley,  1  Bro.  C.  Jt.  303.  That 
where  a  legacy  is  given  on  consideration  that  the  legatee  should 
not  many  without  consent,  and  there  is  no  devise  over,  the  con- 
dition is  void.    See  4  Bun:  2055,    Com.   Rep.  739.  and  the 
cases  there  cited.    The  case  of  Scott  v,  Tyler,  above  mentioned, 
and  Amos  v,  Homer,  1  Eg.  Alt.  112.  fi.  9.  have  determined  that 
a  bequest  of  the  residue,  notwithstanding  some  contradictory  au- 
thorities, is  equivalent  to  a  limitation  over,  where  the  condition 
is  precedent  and  never  performed.   As  to  the  invalidity  of  a  le- 
gacy in  perfect  restraint  of  marriage,  see  Kna/i/i  v.  JVoyes,  Ambl. 
662.  und  Elton  v.  Elton,  1  159.    And  the  rule  of  the  eccle- 

siastical law  is,  that  where  a  portion  is  given  in  consideration 
that  a  daughter  should  never  many,  the  condition  is  void.  Sivinb. 
See  also  Rote's  notes  on  Covt.  Re/i.  723.  and  the  cases  there  cited  - 
and  at  large  on  this  subject,  Fonbianquefe  Treatise  of  Equity,  I* 
245,  &c  and  this  Diet.  tit.  Marriage, 

The  word  4*  //"  will  not  always  make  a  condition  j  but  some- 
times it  makes  a  limitation,  as  where  a  lease  is  made  for  years 
A.  B.  lives  so  long.    And  this  is  contrary  to  a  condition  ;  &r 
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a  stranger  may  take  advantage  of  an  estate  determined  thereby, 
8cc.  Co.  Lift*  236.  &yer<>  300.  Sub  condition?  is  the  most  proper 
word  to  make  a  condition  :  provUo  is  as  good  a  word,  when 
noL  dependent  upon  another  sentence  j  but  in  some  cases,  the 
woitl  proviso  may  make  no  condition,  but  be  only  a  qualification 
or  explanation  of  a  covenant.  2  Danv.  1,  2.  And  neither  the 
word  proviso^  nor  any  other  makes  a  condition,  unless  it  is  re- 
strictive.   Ploiud.  34.    1  AWs.  4G6. 

Regularly  the  word  *$>f*  does  not  import  a  condition,  though 
it  has  the  force  of  a  condition  when  the  thing  granted  itt  execu- 
tory, and  the  consideration  of  the  grant  in  a  service,  or  sonie  inch 
thing,  for  which  there  is  no  remedy,  but  the  stopping  the  thing 
grunted  i  as  in  the  case  of  an  annuity  granted  pro  cont/ifio,  or  for 
executing  the  office  of  a  steward  of  a  court,  or  the  service  of  a 
captain  or  keeper  of  a  fort*  here  the  failure  of  giving  counsel,  or 
performing  the  service,  is  a  kind  of  eviction  of  that  which  is  to 
be  done  for  the  annuity,  the  grantor  having  no  means  either  to 
exact  the  counsel,  or  recompense  for  it,  but  by  stopping  the  an- 
nuity j  and  in  these  cases  the  condition  is  not  precedent,  and 
therefore  the  performance  thereof  ?ierd  not  be  averred  when  the 
annuity  is  demanded.  Per  Hohart,  Ch.  J.  Hob.  41.  Mich.  10 
Jac.  in  the  case  of  Cowfifr  V-  Andreius. 

As  the  intent  of  the  testator  chiefly  governs  in  wills,  such 
construction  is  always  made  of  the  words,  as  will  best  support 
his  intent,  and  therefore  these  words,  ad  faciendum,  faciendo,  ea 
intentionc,  ad  ejfec£um>i?c.  in  a  will,  create  a  condition.  Co,  Litt. 
204-  c.    See  tit.  Devi$ey  JVilL 

A  grant  to  one  to  the  intent  he  shall  do  so  and  so,  is  no  con- 
dition, but  a  trust  and  confidence.  Dyer,  1 33.  Some  words  in 
a  lease  do  not  make  a  condition  but  a  iovetttiftti  upnn  which  the 
lessor  may  bring  his  action.  A  lease  being  the  deed  of  lessor 
and  lessee,  every  word  is  spoken  by  both ;  and  a  condition  may 
be  therein,  though  it  sounds  in  covenant.  1  At  is.  464.  A  cove- 
nant not  to  grant,  sell,  &c.  may  be  a  condition ,  and  covencn; 
that,  paying  the  rent,  the  lessee  shall  enjoy  the  land,  is  condi- 
tional 2  Danv*  2.  6.  Whore  words  are  indefinite,  and  proper 
to  defeat  an  estate,  they  shall  be  taken  to  have  the  force  of  a  con- 
dition,   Palm.  50o. 

III.  A  condii/ion  may  be  well  performed,  when  it  is  done  as 
near  to  the  intent  as  may  be  ;  for  if  the  condition  of  a  feoffment 
be  that  the  feoffee  shall  make  an  estate  back  to  the  feoffor 
and  his  wife,  and  the  heirs  of  their  two  bodies,  remainder  to  the 
flight  heirs  of  the  feoffor ;  in  this  case,  if  the  feoffor  die  before, 
the  estate  shall  be  made  to  the  wife  without  impeachment  of 
waste,  the  remainder  to  the  heirs  of  the  body  of  the  husband 
begotten  on  the  wife,  fee.  Co,  Litt.  219.  8  Rep.  69.  If  a  condi- 
tion be  performed  in  substance  and  effect,  it  is  good  although  it 
differs  in  words  ;  as  where  it  is  to  deliver  letters  patent,  and 
the  parly  bound  having  lost  them,  delivers  an  exemplification,  Sec. 
2  Dcnv*  40.  Thoui^h  payment  of  the  money  before  the  day,  is 
payment  at  the  day,  in  performance  of  a  condition  ;  yet  a  feoffor, 
&cr  cannot  re-enter,  and  revest  his  old  estate  by  force  of  the  con- 
dition, till  the  dnv  whereon  the  condition  gives  him  power  to  re- 
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enter.  Ibid.  12h  If  a  man  seised  of  land  in  right  of  liis  yvifey 
make  a  feoffment  in  fee  on  condition,  and  dies ;  if  the  heir  of 
the  feoffor  enters  for  the  condition  broken,  and  defeats  the  feoff- 
menu  his  estate  vanishes,  and  presently  it  is  vested  in  the  wife- 
Co.  Lift.  202.  And  if  a  person  seised  of  tend,  as  heir  on  the 
part  of  his  mother,  makes  a  feoffment  on  condition  und  dicth  '? 
though  the  heir  on  the  part  of  the  fatkcry  who  is  hrir  at  Common 
Laiv,  may  cuter  for  the  condition  broken,  the  heir  on  the  part  of 
the  mother  shall  enter  upon  him,  and  enjoy  the  land.    Ibid.  12. 

Where  there  is  a  condition  in  a  feoffment  or  lease,  that  if  no 
distress  can  be  found,  the  feoffor  8cc.  shall  re-enter;  if  the  place 
is  not  open  to  the  distress,  as  if  there  be  only  a  cupboard  in  the 
house,  which  is  locked,  Sec-  it  is  all  one  as  if  there  was  no  dis- 
tress there,  and  the  feoffor,  5cc  may  enter,  2  Danv.  46-  When 
a  rent  is  to  be  pakl  upon  condition  at  a  certain  clay,  the  lessor 
cannot  enter  for  the  condition  broken,  before  demand  of  the  rent. 
Ibid.  98.  And  the  lessor  ought  to  demand  the  rent  at  the  daxjr 
or  the  condition  shall  not  be  broken  by  the  non-payment  of  the 
rent.  A  re -entry  may  be  given  on  a  feoffment,  8cc.  though  none 
be  reserved  :  if  one  make  a  lease  fur  life  or  feoffment  upon  con- 
dition, that  if  the  feoffee  or  lessee  does  such  an  act,  the  estate 
shall  be  void :  now  although  the  estate  cannot  be  void  before 
entry,  this  is  a  good  condition,  and  shall  give  an  entry  to  the 
lessor,  Sec.  by  implication.  1  Roll.  Abr.  408.  A  lease  for  life  on 
condition,  being  a  freehold,  cannot  cease  without  entry ;  but  if  ii 
be  a  lease  for  years,  the  lease  is  void  ijfisoJkctQ^  on  breach  of  the 
condition  without  any  entry.  1  Inst.  214.  If  a  lease  for  years 
is,  that  on  breach  of  the  condition,  the  term  shall  cease,  the  term 
is  ended  without  entry  :  but  where  the  words  are,  that  the  lease 
shall  be  void,  it  is  otherwise.  Cro,  Car.  511.  3  Rr/t,  64.  Regu- 
larly, where  one  will  take  advantage  of  a  condition,  if  he  may  en- 
ter, he  must  do  it ;  and  if  he  cannot  enter,  he  must  make  a  claim. 
Co.  Lift.  2  US,  Where  on  condition  broken,  lessor  brings  an  eject- 
menf,  entry  is  not  necessaiy ;  if  tenant  defends,  he  is  bound  by 
the  rule  to  confess  entry. 

No  one  can  reserve  ;he  power  or  benefit  of  re-entry,  on  breach 
of  a  condition  to  any  other  but  himself.  his  heirs,  executors,  ke, 
parties  and  privies,  in  right  and  representation;  privies  In  law. 
grantees  of  reversions,  Sic,  are  lo  have  no  advantage  by  it.  But 
by  the  stut.  32  Hen.  VlII.  c.  28.  grantees  of  reversions  may  take 
advantage  against  lessee^  Sec.  by  action,  I  Inst.  214,  215.  Plowd. 
175.  W  lie  re  one  doth  enter  for  a  condition  broken,  it  general  ly 
makes  the  estate  void  ab  initio,  and  the  party  comes  in  of  his  first 
estate ;  and  he  stud  I  have  the  land  in  the  same  manner  it  "was 
-when  he  parted  with  it ;  and  his  possession  at  the  time  of  ma- 
king the  condition  i  therefore  he  shall  avoid  all  subsequent 
charges  on  the  lands.  4  He/h  120-  JP/oiud.  186.  Co.  JLitt.  233. 
If  one  enters  on  a  condition  performed,  he  shall  avoid  all  encum- 
brances opon  the  land  after  the  condition  made;  and  a  condition 
when  broken,  or  performed,  8ce»  ViIl  defeat  the  whole  estate. 
So  that  if  there  be  a  lease  for  life,  remainder  in  fee,  on  condition 
that  the  lessee  for  life  shall  pay  2o<\  to  the  lessor ;  if  he  pay  not 
this  money,  the  estate  in  remainder  will  be  avoided  also,  hver 
127.  8  Kef i.  90.  But  this  may  be  otherwise  by  special  timita- 
tion  to  a  use  ;  and  if  tenant  for  life,  and  he  in  remainder,  join  in 
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a  feoffment  on  condition,  that  if,  Stc,  then  the  tenant  far  life  shall 
re-enter,  tins  may  be  good  without  defeating  ilie  whole  estate  ; 
though  regularly  a  condition  may  not  avoid  part  of  an  estate,  and 
leave  another  part  entire,  nor  can  the  estate  be  void  as  to  some 
persons,  and  good  as  to  others,    B  Refi,  l*JQ.    1  Inst.  214. 

Lessee  for  life  makes  a  feoffment  on  condition,  and  enters  for 
the  condition  broken ;  by  this  he  shall  be  restored  to  his  estate 
for  life,  and  reduce  the  reversion  to  the  lessor;  and  the  tent  due 
to  the  lessor  shall  be  revived  ;  but  in  this  case  the  lessee  will  not 
be  in  the  same  course  as  he  was  before,  for  his  estate  is  subject  to 
a  forfeiture,  though  he  be  tenant  for  life  still.  RolL  474*  Shefi. 
Abr.  405. 

Tenants  by  the  curtesy,  tenant  in  tail  after  possibility  of  issue 
extinct,  tenant  in  dower,  for  life,  or  years,  Sec,  hold  their  estates 
subject  io  a  condition  in  law,  not  to  grant  a  greater  estate  than 
they  have,  nor  to  eon  unit  waste,  Sec.  \  lust,  233.  And  estates 
made  by  deed  to  infants,  imd.  Ji-m?  covert  upon  condition,  shall 
bind  them,  because  the  charge  is  on  the  land,  t  Danv.  30.  A 
release  of  all  a  man's  right  may  be  upon  condition  j  a  lessee  may 
surrender  upon  condition;  a  contract  may  be  upon  condition,  Sec, 
Hut  a  parson  cannot  resign  upon  condition,  any  more  thyn  be 
admitted  upon  condition;  and  a  condition  cannot  be  released  oil 
condition*    9  Reft.  85- 

No  person  shall  defeat  any  estate  of  freehold  upon  condition 
without  showing  the  deed  wherein  the  condition  is  contained ; 
but  of  chattels  real  or  personal,  &c.  a  man  may  plead  that  such 
grants  or  leases  were  made  upon  condition,  without  showing  the 
deeds ;  and  in  the  case  of  a  condition  to  avoid  u  freehold,  though 
it  may  not  be  pleaded  without  the  deed,  it  may  be  given  in  evi- 
dence to  a  jury,  and  they  may  find  the  matter  at  large.  Litt,  374. 
5  Rrfi.  40.  A  condition  may  be  apportioned  by  act  of  law,  or  of 
the  lessee.  4  Rc/i.  120.  But  a  man  cannot  by  his  own  act  divide 
or  apportion  a  condition,  which  goes  to  the  destruction  of  an  es- 
tate. 1  A\jls.  Abr.  474*  A  condition  in  a  mill  is  a  thing  odious 
in  law,  which  shall  not  be  created  without  sufficient  words,  2 
hcon,  40,  A  devise  to  the  heir  at  law,  provided  he  pay  to  A.  B« 
20/.  is  a  void  condition,  because  there  is  no  person  to  take  ad- 
vantage of  the  non-performance .  \  Lutvr*  797*  Yet  conditional 
devises,  as  well  of  lands  as  of  goods,  are  allowed  by  our  law,  and 
not  being  performed,  the  heir  or  executors  shall  take  advantage 
of  them.     ]  AWs,  467. 

Where  there  arc  negative  and  affirmative  condition*)  the  plead- 
er must  show,  not  only  that  he  rlras  not  bryke  the  negative  ones, 
but  also  that  he  has  ficrjhrmed  the  affirmative  ones.  Fletcher  \. 
Richardson.    Jiurtliu.  322. 

As  to  relief  against  the  breach  of  conditions.  Some  say  that 
in  all  cases  of  penalty  or  forfeiture  that  lie  in  compensation, 
Equity  will  relieve  \  for  where  they  can  make  compensation,  no 
harm  is  done.  So  that  although  an  express  time  be  appointed 
for  the  performance  of  a  condition,  the  judge  may,  after  that  day 
is  past,  allow  a  reasonable  space  to  the  party,  making  reparation 
lor  the  damage,  if  it  be  not  very  great,  nor  the  substance  of  the 
covenant  destroyed  by  it.  Sec  Ftmblanqufn  Treat,  Ktj,  i.  387. 
&\d  the  cases  there  cited. 
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The  substantial  distinction  which  governs  the  interference  of 
Courts  of  Equity  in  cases  of  conditions  broken,  is  not  whether 
the  condition  be  precedent  or  subsequent,  but  whether  compen- 
sation can  or  cannot  be  made;  and  therefore,  where  A.  conveyed 
lands  to  B.  isfr.  upon  trust,  that  it  C.  the  son  of  J.  within  six 
month*  after  the  death  of  A.  should  secure  to  trustees  500/.  for 
the  younger  children  of  C.  then  after  such  security  given,  to  con- 
vey to  C\  and  his  heirs;  and  until  the  time  for  gftritog  such  secu- 
rity, in  trust  for  the  eldest  son  of  V.  and  in  default  of  such  secu- 
rity, to  convey  to  such  eldest  son  and  his  heirs ;  C.  died  before 
such  security  given;  yet  this  condition  precedent  being  only  in 
the  nature  of  a  penalty,  the  intent  of  foe  trittt  shall  be  regarded, 
>vhich  was  to  secure  500/,  to  the  younger  children.  Wallis  v. 
Crimes,  I  C.  C,  89.  See  Gtosacvck  v.  Br^nell^  Fineh,  178.  Pit- 
tairne  y.  Bruce,  Fhieh,  403.  Woutrnan  v*  B'ake,  2  Verm.  222. 
Bertie  v.  Falkland^  2  Pfcrfc.  339.  Hayward  fc  Angcit,  1  TfeWr.  222. 
Bland  v.  Middletrm>  2  C  C  U    Francis? s  Maxima  ft.  49. 

But  though  Equity  will,  under  some  circumstances,  relieve 
against  the  breach  of  a  condition  precedent,  where  damages  aw 
certain;  yet  it  seems,  thfct  they  will  not  where  the  damages 
accrued  arc  contingent,  and  cannot  he  estimated*  Siveet  v.  An* 
dersoi),  5  f&i.  93.  fit*  \5.  See  Treatise  of  Equity,  pp.  209,  387. 
391. 

IV.  There  are  no  precise  technical  words  required  in  a  deed, 
to  make  ;l  stipulation  a  condition  firecrtlent  or  &u&,te</uent  ;  nei- 
ther decs  it  depend  on  the  circumstance  whether  the  clause  is 
placed  prior  or  posterior  in  the  deed,  so  that  it  operates  as  a 
proviso  or  covenant;  for  the  same  words  have  been  construed  to 
operate  as  cither  the  one  or  the  other,  accord  it  ^  to  the  nature  of 
the  transaction,  per  AsJihurstt,  Justice,  1  Term  Rep.  043.  Further, 
as  to  the  nature  of  conditions  precedent  and  subsequent,  see 
S  Atk.  364.  2  P.  Wmx.  419.  626,  I  Vtrn*  83.  3  C.  C,  130. 
3  Leu.  132*  Fearne  on  Coin.  Rem.  2  Burr,  899,  4  Burr 
1930.     1  lilte.  105.  136,    2  C.  R.  67.  and  lb,  43  L  489.  as  to 

a  condition  annexed  to  a  hsjjafc)S  that  the  legatee  should  marrv 
wilh  consent  of  her  mother,  which  was  held  toite  valid.  In  I  Fq. 
A&f;  108.  it  is  sail)  that  conditions  precedent  are  such  as  arc  an- 
nexed to  estates,  and  must  be  punctually  performed  before  the 
estate  can  vest.  A  condition  subsequent,  is  when  the  estate  i- 
executcd ;  but  the  conthiutiTice  of  such  estate  depends  on  the 
breach  or  performance  of  the  condition.  The  two  most  material 
loints  of  discussion  respecting  the  doctrine  and  different  opera- 
ions  at  law,  ami  in  equity,  of  conditions  precedent  and  subsequent, 
arise,  1.  From  cases  where  conditions  are  annexed  to  devises, 
making  them  void  on  the  marriage  of  the  devisee  without  con- 
sent: see  ante,  II,  and  tit.  Marriage ;  and.  2.  From  cases  arising 
on  the  vesting  of  portions  and  legacies  made  payable  at  a  future 
lime,    Sec  tit.  Devise,  Legacy ,  Portions. 

Conditions  precedent  are  such  as  must  be  punctually  perform- 
ed before  the  estate  can  vest ;  but  on  a  condition  *uh$eque>it+  the 
estate  is  immediately  executed ;  yet  the  continuance  of  such 
estate  depeudeth  on  the  breach  or  performance  of  the  condition. 
Co.  Lict,  218.    Eq.  Abr.  103.    As  if  I  grant,  that  if  A.  will  go  to 
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such  a.  place,  about  my  business,  that  he  shall  have  such  an  es- 
tate, or  that  he  shall  have  10/.  &c,  this  is  a  condition  precedent. 
I  Roll.  Abr.  11 4,  So  if  1  retain  a  man  for  40*.  to  go  with  me  to 
jRomej  this  is  a  condition  precedent)  for  the  duty  commences  by 
going  to  Home.  1  Rati.  Abr,  914.  So  if  a  man,  by  will,  devises 
certain  legacies,  and  then  devises  all  the  residue  uf  his  estate  to 
his  executor,  alter  debts,  legacies,  Etc.  paid  and  discharged,  this 
is  a  condition  precedent;  so  that  the  executor  cannot  have  the 
residue  of  the  estate  before  the  debts  and  legacies  are  discharged. 
J  RolL  Abr.  415.     1  Joncs^  327.    Cro.  Car.  33$. 

But  if  a  man  devises  a  term  to  A.  and  that  if  his  wife  suffers 
the  devisee  to  enjoy  it  for  three  years,  that  she  shall  have  all  his 
goods  as  executrix  j  but  if  she  disturbs  A,  then  he  makes  B. 
executor,  and  dies,  his  wife  is  executrix  presently ;  for  though 
in  grants  the  estate  shall  not  vest  till  the  condition  precedent  is 
performed,  yet  it  is  otherwise  in  a  will)  Which  must  he  guided  by 
the  intent  of  the  parties  ;  and  this  shall  not  be  construed  as  a 
condition  precedent  y  but  only  as  a  condition  to  abridge  the  power 
of  being  executrix,  if  she  perform  it  not.    Cro.  RUz.  219. 

Where  the  one  promise  is  the  consideration  of  (he  other)  and 
where  the  performance  and  not  the  promise  is,  must  br  gathered 
from  the  words  and  nature  of  the  agree me?it,  and  depends  entirely 
thereupon  my  for,  if  there  was  a  positive  promise,  that  one  should 
release  his  equity  of  redemption,  and  on  the  other  side,  that  the 
other  would  pay  7L  then  the  one  might  bring  his  action  without 
any  averment  of  performance ;  but  where  the  agreement  is,  that 
the  plaintiff  should  release  his  equity  of  redemption,  in  considera- 
tion whereof  the  defendant  was  to  pay  him  77.  so  that  the  release 
is  the  consideration,  and  therefore-,  being  executory^  it  is  a  condi- 
tion precedent^  which  must  be  averred.  12  Mod.  455.  4C0.  Thorp. 
V.  Thorp. 

So  in  an  action  against  the  hundred  on  the  staL  9  Geo.  I.  c-  22- 
for  damage  sustained  by  the  wilful  burning  of  the  party's  barn, 
it  is  a  precedent  condition  that  the  party  grieved  should,  within 
the  time  limited,  give  in  his  examination  on  oath  before  a  magis- 
trate, whether  or  not  he  knew  the  offender  or  offenders,  or  any  of 
(hem ;  and  an  examination  on  oath,  in  which  the  parly  only  swore 
that  he  suspected  that  the  fact  was  done  by  some  person  or  per- 
sons to  him  unknown ,  is  not  sufHcient  within  the  statute  ;  still  less 
In  support  of  an  averment  in  the  declaration)  that  he  gave  in  such 
examination.,  &c.  in  and  by  which  it  appeared  that  the  plaintiff  did 
not  know  the  person  or  persons  who  committed  the  fact.  For 
non  constat  by  the  terms  of  such  examination,  that  the  plaintiff 
did  not  know  some  of  the  offenders  if  there  were  several. 
Thurtell  v.  Mu  fjord  ^  and  Lot  hing  land  Hand  red.    2  East,  400. 

By  the  proposals  of  the  Phenuv  Company,  it  is  stipulated  that 
li  persons  insured  shall  give  notice  of  the  loss  forthwith,  deliver 
In  an  account,  and  procure  a  certificate  of  the  minister  and 
churchwardens,  Sec.  importing  that  they  knew  the  character,  &c. 
of  the  assured,  and  believe  that  he  really  sustained  the  loss,  with- 
out fraud  jf>  the  procuring  such  certificate,  is  a  condition  precedent 
to  (he  right  of  the  assured^  to  recover  on  the  policy ;  and  it  is  im- 
material that  the  minister,  Sec.  wrongfully  refused  to  sign  the 
certificate,    TVorety  «  Urood,  in  error.  6  Term  Reji.  720, 
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If  there  be  a  day  set  for  the  payment  of  money,  or  doing  the 
thing  which  one  promises,  agrees  or  covenants  to  do  for  an- 
oilier  tiling,  and  that  day  happens  to  incur  before  the  lime  the 
thing  for  which  the  promise,  agreement  or  covenant  »  madey  is  to 
be  performed  by  the  tenor  of  the  agreement  j  there,  though  the 
words  be,  that  tlie  party  shall  pay  the  money,  or  do  the  thing 
for  such  a  thing,  or  in  consideration  of  such  a  things;  after  the 
day  is  past  the  other  shall  have  action  for  the;  money,  or  other 
thing,  though  the  thing  for  which  the  promise,  agreement,  or 
noveiuiut  was  made  be  nf>i  performed  :  for  ii  v.ould  be  repugnant 
there  to  make  il  a  conditio]]  precedent  ;  and  therefore  they  are  in 
that  case  left  to  mutual  remedies,  on  which,  by  the  express  words 
of  the  agreement)  they  have  depended-  Per  Holt*  Ch.  Justice. 
VI  Mod.  461.    /Jrtsr///lo  U\  TIL    Tlv.rfi  v.  Thorp. 

M.  agrees  to  give  A.  so  mwc/;  _/br  the  ttsc  of  a  roach  and  homes 
for  a  year,  and  A.  agreed  further  With  M,  to  kceji  the  coach  in  re- 
pair ;  it  was  averred  the  coach  and  horses  were  delivered  to  M. 
but  nothing  of  the  repair  \  and  Hob,  Ch.  Justice,  held  upon  this 
evidence,  that  repairing  was  not  a  condition  precedent^  and  there- 
fore need  not  be  averred.  Per  Mi//,  Ch.  Justice,  at  GuiidhaUy 
and  judgment  pro  auerente.  12  Mod.  503.  Pusch.  13  IV.  III. 
Aikinnon  v.  Morris. 

But  If  the  agreement  had  been,  that  A.  bad  agreed  to  give  M. 
a  coach  and  horses  for  a  i/ear,  and  to  repair  the  coach ,  and  that 
for  thtit  Af.  promised  90  much  money *  then  the  repairing  had  been 
a  condition  precedent  necessary  to  be  averred*  Per  JLolty  Ch» 
Justice.    12  Mud.  503.    Patch.  13  IV.  IIL  in  S.  C, 

Condition  that  A.  shall  do,  and  for  the  doing  B.  shall  pay,  is  a 
condition  precedent,  but  time  fxed -fait  payment  will  verify  the 
condition;  pier  2fott>  Ch.  Justice,  1  Balk.  171*  Pa&c/t,  13  fj£  II L 
J5,  JR.  Thorp  v.  Thorp.    Sec  this  Dictionary,  tit.  Award. 

If  i/fj  makes  a  lease  for  five  years  to  /J.  upon  condition  that  if 
JJ.  pays  him  I0lt  within  two  years,  that  then  he  shall  have  a  fee* 
simple  in  the  lauds,  and  make  livery  and  seisin  to  B.  this  passes 
the  freehold  immediately,  and  B.  has  a  fee  conditional!  because 
if  the  freehold  was  not  to  vest  in  B,  till  the  condition  performed, 
it  would  be  difficult  to  determine  in  whom  the  freehold  lay ;  for 
conditions  may  be  inserted  in  such  deeds  as  are  perfected  pri- 
vately, which  might  prove  greatly  prejudicial  to  strangers,  Litt. 
aecfvS5p.    Co.  Litt.  216,  217.' 

Hut  in  case  of  a  lease  for  life,  with  such  a  condition,  the  free- 
hold passes  not  before  the  condition  performed,  because  the  live- 
ry may  presently  work  upon  the  freehold.  Hut  ii  a  man  grants 
an  advowson,  &c.  (which  lie  in  grant)  for  years,  upon  such  con- 
dition, the  grantee  shall  have  no  fee  till  the  condition  perform- 
ed.   Co.  Litt.  217. 

If  A.  leases  to  B,  for  years,  upon  condition,  that  if  B<  pays 
money  to  A,  or  his  heirs,  at  a  day,  that  B.  shall  have  the  fee, 
and  before  the  day  A.  is  attainted  of  treason  and  executed ;  now 
though  the  condition  became  impossible  by  the  act  and  offence 
of  A.  yet  B.  shall  not  have  a  fee,  because  a  precedent  condition  to 
increase  an  estate  must  be  performed  \  and  if  it  becomes  impos- 
sible, no  estate  shall  rise.  Co.  Litt,  2  lo.  Also  in  equity,  with  re- 
spect to  conditions  precedent  and  subsequent,  the  prevailing  dis- 
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tinction  seems  to  be,  to  relieve  against  the  breach  onion-perform- 
ance, not  so  much  whether  the  condition  be  firtcedtnt  or  mibsc- 
<juenr,  as  whether  a  coni/ieriButiori  can  be  made,  i  fern.  79.  167* 
As  if  A.  conveys  lands  to  B.  &c.  and  their  heirs,  upon  trust,  that 
if  C  the  sou  of  A,  within  six  months  after  the  death  of./,  should 
secure  to  the  try s Lees  500/.  for  the  younger  children  of  C.  then 
after  such  security  given,  to  convey  to  C.  and  his  heirs,  and  until 
the  time  for  giving  such  security,  in  trust  for  the  eldest  son  of 
C*  and  in  default  of  such  security,  to  convey  to  such  eldest  son 
and  his  heirs,  if  C.  dies  before  any  such  security  given,  yet  this 
condition,  though  precedent,  being  only  in  nature  of  a  penalty, 
the  intent  of  the  trust  shall  be  regarded,  which  was  to  secure 
500/.  for  the  younger  children*     1  Chan.  Ca.  89. 

If  a.  feme  covert,  having  power  by  will  to  devise  lands,  devises 
them  to  her  executors,  to  pay  500/.  out  of  them  to  her  son;  pro- 
vided, that  if  the  father  gives  not  a  sufficient  release  of  certain 
goods  to  her  executors,  that  then  the  devise  of  the  500/.  should 
be  void,  and  go  to  the  executors;  and  after  her  death  a  release  is 
tendered  to  the  father,  and  he  refuses,  yet  upon  making  the  re- 
lease after,  rhe  money  shall  be  paid  to  the  son  \  for  it  was  said  to 
be  the  standing  rule  of  the  court,  that  a  forfeiture  should  not 
hind,  where  a  thing  may  be  done  after ,  or  a  compensation  made 
for  it ;  as  where  the  condition  is  to  pay  money,  &c*  and  though  it 
is  generally  binding,  where  there  is  a  devise  over,  yet  here,  it 
being  to  go  to  the  executors,  it  is  no  more  than  the  law  implies. 
2  Vent.  252. 

See  more  concerning  Conditions  under  tit.  Bovd.  Sec  also 
2  Com.  Dig.  tit.  Condition.  And  1  Inst.  201.  203.  206,  237.  in 
(he  notes. 

CONDUITS,  For  water  in  London,  shall  be  tiukIc  and  repair- 
ed, and  the  Lord  Mayor  and  Aldermen  may  inquire  into  de- 
faults therein,  Sec.  Stat.  35  Hen.  VIII-  c.  10,  Sec  further,  tit- 
Londoji. 

CONE  ajjd  KEY,  A  woman  at  the  age  of  fourteen  or  fifteen 
years  might  take  the  charge  of  her  house,  and  receive  cone  and 
key  :  cone  or  eoine  in  the  Sasc.  signifying  com/iutus  ;  so  that  she 
was  then  held  to  be  of  competent  years,  when  she  was  able  to 
keep  the  accounts  and  keys  of  the  house.  Bract,  lib.  2.  cafu  37- 
And  there  is  something  to  the  same  purpose  in  Gtamr.  lib.  7- 
cafi.  9. 

CONY-BURROWS,  Places  where  conies  or  rabbits  breed 
and  haunt,  Sec.  Commoners  cannot  lawfully  dig  up  cuny-bur- 
rows  in  the  common.    2  Wils*  51.    See  tit-  Common . 

CO  NFE  DEK  AC  Y, conj&difrcitio^}  Is  when  two  or  more  com- 
bine together  to  do  any  damage  or  injury  to  another,  or  to  do 
any  unlawful  act-  And  false  confederacy  between  divers  persons 
shall  be  punished,  though  nothing  be  put  in  execution  ;  but  this 
confederacy y  punishable  by  law  before  it  is  executed,  ought  to 
have  these  incidents :  Jirxfi  lv  must  be  declared  by  some  matter 
of  prosecution,  as  by  making  of  bonds,  or  promises  the  cue  to  the 
other;  secondly ,  it  should  be  malicious,  as  for  unjust  revenge; 
thirdly^  it  ought  to  he  false  against  an  innocent  person  ;  and  la*i* 
it  is  to  be  out  of  court  voluntarily.    '/Vr/w  de  Ley.  Where 
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a  writ  of  conspiracy  doth  not  lie,  the  confederacy  »  punishable ; 
and  inquiry  shall  be  made  of  cons/tiratora  and  confederate^^  who 
hind  themselves  together,  &c.    Sec  /tasr,  lit.  Conafdracy* 

CONFESSION,  roi/rWo.]  Is  where  a  prisoner  is  indicted  of 
treason  or  felony,  and  brought  to  the  bar  to  he  arraigned  j  and 
his  indictment  being  1  -cud  to  him,  the  court  demands  what  he  can 
say  thereto  \  then  he  either  confesses  the  offence,  and  the  indict- 
ment to  be  true,  or  pleads  JVpif  Guilty,  l?c. 

Confession  may  be  made  in  two  kinds,  and  to  two  several  ends ; 
the  one  is,  that  the  criminal  may  confess  the  offence  whereof  he 
is  indicted  openly  in  the  court,  before  the  judge,  and  submit  him- 
self to  the  censure  and  judgment  of  the  law ;  which  confession 
is  the  most  certain  answer,  and  best  satisfaction  that  may  be  given 
to  the  judge  to  condemn  the  offender;  so  that  it  proceeds  freely 
of  his  own  accord,  without  any  threats  or  extremity  used  ;  for  if 
the  confession  arise  from  any  of  these  causes,  it  ought  not  to  be 
recorded  :  as  a  woman  indicted  for  the  felonious  taking  of  a  thing 
from  another,  being  thereof  arraigned,  confessed  ihe  felony,  and 
said  that  she  did  it  by  commandment  of  her  husband  ;  the  judges 
in  pity  would  nol  record  her  confession,  but  caused  her  to  plead 
A  at  guifnj  to  the  felony;  whereupon  the  jury  found  that  she  did 
the  fact  by  compulsion  of  her  husband,  against  her  will,  for  which 
cause  she  was  discharged,    27  A*sit.  fit.  SO, 

The  other  kind  of  confession  is,  when  the  prisoner  confesses 
the  indictment  to  be  true,  and  that  he  hail;  committed  the  offence 
whereof  he  is  indicted,  and  then  becomes  an  afifirover  or  accuser 
of  other?,  who  arc  guilty  of  the  same  offence  whereof  he  is  in- 
dicted, or  other  offences  with  him ;  and  then  prays  the  judge  to 
have  a  coroner  assigned  him*  tu  whom  he  may  make  relation  of 
those  offences,  and  the  full  circumstances  thereof.  Sec  tit.  Acces- 
sory. 

There  was  also  a  third  sort  of  confession,  formerly  made  by  an 
offender  in  felony,  not  in  court  before  the  judge,  but  before  the 
coroner  in  a  church,  or  other  privileged  place,  upon  which  the 
offender,  by  the  ancient  law  of  the  land,  was  to  abjure  the  realm. 
3  Inat.  129.    See  tit.  Adjuration. 

Confession  is  likewise  in  civil  cases,  where  the  defendant  con- 
fesses the  plaintiff's  action  to  be  good  ;  by  which  confession  there 
nrny  be  a  mitigation  of  a  fine  against  the  penalty  of  a  statute ; 
though  not  after  verdict*    Finch.  387.    2  Keb.  408. 

There  is  also  a  confession  indirectly  implied,  as  well  as  directly 
expressed,  in  criminal  cases;  as  if  the  defendant:,  in  a  case  not 
capital,  doth  not  directly  own  himself  guilty  of  the  crime,  but  by 
submitting  to  a  Jine  owns  his  guilt ;  whereupon  the  judge  may 
accept  of  his  submission  to  the  kind's  mercy.  Lamb.  lib.  4>  c.  9. 
By  this  i.nhurt  confession,  the  defendant  shall  not  be  barred  to 
plead  not  guilty  to  an  action,  £cc.  for  the  same  fact :  the  entry  of 
it  is,  that  the  defendant  fiuta  khn&elf  on  the  king's  mercy.  And 
of  the  direct  confession,  thai  he  ftcf;:ian?fedtfCB  the  indictment. 
And  this  fatt  confession  carries  with  it  so  strong  a  presumption 
of  guilt,  that  being  entered  on  record,  on  indictment  of  trespass, 
it  estops  the  defendant  to  ple.id  not  guilty  to  an  actio?:  brought 
pfierwards  against  him  for  the  same  matter:  but  such  entry  of  a 
confession  of  an  indictment  of  a  capital  crime,  it  is  said,  will  nit 
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-Cstop  a  defendant  to  plead  not  guilty  to  an  afifiealy  it  being  in  case 
of  life.  And  where  a  person  upon  his  arraignment  actually  con- 
fesses himself  guilty,  or  unadvisedly  discloses  the  special  man- 
ner of  the  fact,  supposing  that  it  doth  not  amount  to  felony, 
where  u  doth  i  the  judges,  upon  probable  circumstances,  that  such 
confession  may  proceed  from  feur,  weakness,  or  ignorance  may 
refuse  such  a  confession,  and  suffer  the  party  to  plead  not  guilty, 
2  Hawk.  P.  C.  c.  3L  §  2, 

A  tanfrstian  may  be  received,  and  the  frfea  of  not  gftiify  be  with- 
drawn, though  recorded.  ItteL  M.  The  confession  of  the  de- 
fendant, whether  taken  upon  an  examination  before  justices  oi 
peace,  in  pursuance  of  the  1  6t  2  P.  &  M.  c.  13.  or  2  &  3  P.  fsr 
M<  c.  10.  upon  an  offender's  being  bailed  or  committed  for  felony; 
or  taken  by  the  common  law,  upon  an  examination  before  a  Secre- 
tary of  State,  or  other  magistrate,  for  treason  or  other  crimes,  is 
allowed  to  be  given  in  evidence  against  the  person  confessing  -T 
but  not  against  others-  Also  two  witnesses  of  a  confession  of 
high  treason,  upon  an  examination  before  a  justice  of  peace, 
were  sufficient  to  convict  the  person  so  confessing,  within  the 
meaning  of  1  Edw.  VI.  cqtfi,  12.  and  5  &  6  Itdtv.  VI.  cafh  II. 
which  required  two  witnesses  in  high  treason,  unless  the  offend- 
er should  willingly  confess,  &cc.  But  the  Stat.  7  IV.  HI.  cafi.  3. 
requires  two  witnesses,  except  the  party  shall  willingly  without 
violence  confess,  &c>  in  cfivn  court.  2  Hawk.  Pr  C<  c.  46.  (j  3, 
See  lit.  Jividence* 

It  has  been  held,  that  wherever  a  man's  confession  is  made 
use  of  against  him,  it  must  all  be  taken  together,  and  not  by  par- 
cels. 2  Hawk  P.  C.  c.  46.  §  5.  And  no  confession  shall,  before 
final  judgment,  deprive  the  defendant  of  the  privilege  of  taking 
exceptions  in  arrest  of  judgment,  to  faults  apparent  in  the  record. 
Ibid.  r.  32.  <j  4,  A  demurrer  amounts  to  a  cojifcxsioji  of  the  in- 
dictment as  hid,  so  far,  that  if  the  indictment  be  good,  judgment 
and  execution  shall  go  against  the  prisoner.  Bra,  86+  S.  P.  C\ 
\50,  H,  P>  C.  246.  And  in  criminal  cases,  not  capital,  if  the 
defendant  demur  to  an  indictment,  &c.  whether  in  abatement,  or 
otherwise,  the  court  will  not  give  judgment  against  him  to  an- 
swer over,  but  final  judgment,  2  Hawk.  c.  32;  §  7.  See  tit. 
Abatement.  Where  a  prisoner  confesses  the  fact,  the  court  has 
nothing  more  to  do  than  to  proceed  to  judgment  against  him. 
Confe^us  in  judicio  pro  jndictito  habdur.  1  I  Rtffl*  30.  4  Inst. 
66.  See  further,  2  Hawk,  P,  C.  c.  32.  and  this  Diet.  tit.  Evi- 
dence. 

CONFESSOR,  Lat.  confessor*,  tonfessionarmx.^  Hath  relation 
to  private  confession  of  sins,  in  order  to  absolution ;  and  the 
priest  who  received  the  auricular  confession,  had  the  title  of  con- 
fessor, though  improperly;  for  he  is  rather  the  confess**?,  being 
the  person  to  whom  the  confession  is  made.  This  receiving  the 
confession  of  a  penitent,  was  in  old  English  to  shreve  or  shrive  ; 
whence  comes  the  word  beshrieved,  or  looking  like  a  confessed 
©r  shricved  person,  on  whom  was  imposed  some  uneasy  penance. 
The  most  solemn  time  of  confessing  was  the  day  before  Lent, 
which  from  ilibnce  is  still  called  SArovi>Ttie&duit*  CowvL  See 
lit.  Pafitst. 

CONFIRMATION,  covftrmatio*  from  the  verb  confirmare* 
Vol.  II.  C 
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jirmum  faccrt.}  A  conveyance  of  an  estate,  or  right  in  ca*ey  that 
one  hath  in  or  to  lands,  Sec.  to  another  that  hath  the  possession 
thereof,  or  some  estate  therein;  whereby  a  voidable  estate  is 
made  sure  and  unavoidable  ;  or  a  particular  estate  is  increased, 
or  a  possession  made  perfect,  1  Inst.  295,  See  Step,  Tbtiek 
3  It.  It  is  a  strengthening  of  an  estate  formerly  made,  which  is 
voidable,  though  not  presently  void :  as  for  example ;  a  bishop 
granteth  bis  chancellorship  by  patent,  for  term  of  the  patentee's 
life;  this  is  no  void  grant,  hut  voidable  by  the  bishop's  death, 
except  it  be  strengthened  by  the  confirmation  of  the  dean  and 
chapter. 

Confirmation  is  also  defined  to  be  the  approbation  or  assent  to 
an  estate  already  cre:»ted ;  wluch  as  far  as  is  in  the  con  firmer^ 
power,  makes  it  good  and  valid  ;  so  that  the  confirmation  doth 
not  regularly  create  an  estate^  but  yet  such  words  may  be  mingled 
in  the  confirmation  as  may  create  and  enlarge  an  estate  j  but 
that  is  by  force  of  such  words  as  are  foreign  to  the  business  of 
confirmation,  and  by  their  own  force  and  power,  tend  to  create 
the  estate.    Gilb.  Ten.  75, 

A  Confirmation  is  of  a  nature  nearly  allied  to  a  release ;  the 
words  of  making  it  are  these,  Have  gotten,  granted,  ratified,  aft* 
fir&ved,  and  confirmed.   Liti.  §  515.  53  L 

The  words  dedi  et  concetti,  are  as  strong  as  the  word  confirm- 
avi,  for  they  amount  to  a  grant  of  the  right  of  the  person  in 
possession  >  and  if  he  has  any  right,  I  can  never  after  impeach 
his  estate.  Gild.  Ten.  79.  See  further,  what  words  shall  enure? 
as  a  confirmation,  in  Vin.  Abr.  til.  Confrmationt  (X.) 

MtidojC)  in  ft.  19.  of  the  Dissert,  annexed  to  the  Formul.  sftigl. 
says,  that  most  ancient  confirmations  made  after  the  Conquest, 
often  run  like  feoffments ;  and  are  distinguishable  from  them, 
chiefly  by  sonic  words  importing  a  Former  feoffment  or  grant. 

In  ancient  times,  when  feoffees  were  frequently  disseised  of 
their  Erode  upon  some  suggestion  or  other,  charters  of  confirma- 
tion seem  to  have  been  in  great  request-  For  In  the  early  times 
after  the  Conquest,  so  many  confirmations  may  be  met  with,  sue- 
cessively  made  to  the  same  persons,  or  their  heirs  or  successors, 
of  the  same  lands  and  possessions,  that  it  looks  as  if  they  did  not 
think  themselves  secure  in  their  possessions  against  the  king,  or 
the  great  lords  who  were  their  feoffors,  or  in  whose  fees  their 
lands  lay,  unless  they  had  repeated  confirmations  from  them, 
their  heirs,  or  successors-  And  these  confirmations  very  an- 
ciently seem  to  have  been  sometimes  made,  either  by  firectfit  or 
ivrit  from  the  king,  or  other  lords,  to  put  the  feoffees,  or  their 
heirs  or  successors,  into  seisin,  after  they  had  been  disseised,  or 
to  keep  them  in  their  seisin  undisturbed,  or  else  by  charter  ol 
express  confirmation.  Shefi.  Touch,  edit.  1731,  fl>  314.  in  n* 
And  on  this  subject  of  confirmation  in  general,  sec  S/tefl/iard'a 
whole  chapter. 

Confirmation,  cut  est  perficiens,  crescens  aut  diminuens:  Per- 
fieicvsy  as  if  feoffee  upon  condition  make  a  feoffment,  and  the 
feoffor  confirm  the  estate  of  the  second  feoffee:  CrratwtK,  that 
doth  always  enlarge  the  estate  of  a  tenant  ;  as  tenant  for  years, 
to  hold  for  life,  &c.  Dimnucns,  as  when  the  lord  of  whom  the 
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land  is  holdcn,  confirms  the  estate  of  his  tenant,  to  hold  by  a  less 
rent,    9  Krft.  U2, 

The  lord  may  diminish  the  services  of  his  tenant  by  confirma- 
tion ;  but  not  reserve  new  services,  so  long1  as  the  farmer  estate 
in  the  tenancy  continues  -f  and  therefore  if  ho  confirm  to  the  te- 
nant, to  yield  him  a  hawk,  Sec*  yearly,  it  is  void.  Lift.  sect. 
1  Co.  Insc*  296.  Lenses  for  years  may  be  confirmed  for  part  of 
the  term,  or  part  of  the  land,  &c,  but  it  is  otherwise  of  an 
estate  of  freehold,  which  being  entire,  cannot  be  confirmed  For  part 
of  the  estate,  5  fttfi.  81.  There  may  be  a  confirmation  implied 
by  law,  as  well  as  express  by  deed  i  where  the  law  by  construc- 
tion makes  a  confirmation  of  a  grant  made  to  another  purpose  j 
and  a  confirmation  may  enlarge  an  estate,  from  an  estate  held  at 
will  to  term  of  years,  or  a  greater  estate ;  from  an  estate  for 
years  to  an  estate  for  life  ;  from  an  estate  for  life,  to  an  estate  in 
tail,  or  in  fee  ;  and  from  an  estate  in  tail  to  an  estate  in  fec-sim- 
plc,  1  Inst.  SO 5.  9  Hcfi.  142.  Dyer,  263.  But  if  the  confirma- 
tion be  made  to  tessec  for  life  or  years,  of  his  term  or  estate,  and 
not  of  the  land,  this  doth  not  increase  the  estate,  though  if  the 
lessor  confirm  the  (ami,  10  have  and  to  hold  the  kind  to  the  les- 
see and  his  heirs,  this  will  enlarge  the  estate,  and  so  of  the  rest. 
Co.  Litt.  299.    Pltwd.  40. 

In  every  good  confirmation,  there  must  be  a  precedent  right- 
ful or  wrongful  estate  in  him  to  whom  made,  or  he  must  have 
the  possession  of  the  thing  as  a  foundation  for  the  confirmation 
to  work  upon  j  the  conErnior  must  have  such  an  estate  and  pro- 
perty in  the  land,  that  he  may  be  Lhercby  enabled  to  confirm  the 
estate  of  the  confirmee,;  the  precedent  estate  must  continue  till 
the  confirmation  come,  so  that  the  estate  to  be  increased  comes 
into  it;  and  it  is  required  that  Loth  these  estates  be  lawful.  Co. 
JAtt.  296.  1  Reft,  1 16.  Dijtr,  109.  5  Reft,  15.  If  one  have 
common  of  pasture  in  another's  land,  and  he  confirms  the  estate 
of  the  tenant  of  the  land,  nothing  passes  of  the  common,  but  it 
remains  as  it  was  before  j  so  if  a  man  have  a  rent  out  of  the 
land,  arid  he  doth  confirm  the  estate  which  the  tenant  hath  in  the 
land,  the  rent  remaineth.    Litt*  sect.  537. 

Tenant  for  life  makes  a  lease  for  years  to  a  man,  and  after 
leases  the  laud  to  another  person  for  years ;  and  he  in  reversion 
confirms  the  last  lease,  and  after  that  the  first  lease,  this  is  not 
good  j  the  second  lessee  hath  an  interest  before  by  the  confirma- 
tion of  him  in  reversion.  Hut  in  a  like  case,  confirmation  of  the 
iiiM  lease,  after  the  second  was  confirmed,  was  held  good;  for 
the  lease  lakes  no  interest  by  the  confirmation,  but  only  to 
make  it  durable  and  effectual,  Afoor,  c.  180.  1  List.  295*  Pfawd. 
10. 

If  a  disseisee  confirm  the  land  to  the  disseisor  but  for  one 
hour,  one  week,  a  year,  or  for  life,  &c  it  is  a  good  confirmation  ot 
ihe  estate  for  ever  ;  and  if  he  confirms  the  estate  of  the  disseisor 
without  any  word  of  heirs,  he  hath  a  fee-simple  ;  and  if  a  disseisor 
make  a  gift  in  tail,  and  the  disseisee  doth  confirm  the  estate  if 
the  donee,  it  shall  enure  to  the  whole  estate ;  also  if  the  disseisor 
enfeoffs  and  *6\  and  the  heirs  of  and  the  disseisee  confirms 
die  estate  of  ft.  for  Ids  life  ;  this  shall  extend  to  his  companion, 
:>nd  for  the  whole  fee-simple.    Oj.  Litt.  291.  297.  399. 
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But  where  ihe  estate  is  divided,  it  is  otherwise ;  as  if  there  bo 
an  estate  for  life,  the  remainder  over,  there  the  confirmation  may 
be  of  cither  of  the  estates;  and  if  the  lessee  of  a  disseisor  of  a 
lease  for  twenty  years,  make  a  lease  for  len  years;  the  disseisee 
may  confirm  to  one  of  them,  and  not  to  the  other*  \  Cro.  472. 
5  tt' /i.  ftl.  If  a  disseisor  or  any  other  make  a  lease  for  years  to 
begin  at  a  day  to  come,  a  confirmation  to  the  lessee  before  the 
lease  begins  will  not  be  good  i  for  there  is  no  estate  in  him.  Cfo 
litt.  296, 

The  tenant  in  tail  of  land  hath  a  reversion  in  fee  expectant ; 
in  this  case*  the  confirmation  of  the  estate-tail  will  not  extend  to 
the  reversion.  And  if  my  disseisor  make  a  lease  for  life,  the  re- 
mjindtr  in  fee.  and  I  confirm  the  estate  of  the  tenant  for  life*  this 
Shall  not  confirm  the  estate  of  him  in  remainder;  but  if  I  confirm 
the  remainder  estate,  without  any  confirmation  to  tenant  for  life, 
it  shall  enure  to  him  aho.  Co.  Litt.  297,  298.  If  lands  are  given 
to  two  men,  and  the  heirs  of  their  two  bodies  begotten,  and  the 
dotior  confirms  their  estate  in  the  lands,  to  have  and  to  hold  to 
them  two  and  their  heirs;  this  shall  be  construed  a  joint  estate 
for  their  lives,  and  after  they  shall  have  several  inheritances- 
Co.  Litt.  299.  Tenant  in  tail,  or  for  life,  of  land,  lets  it  for  years, 
if  after  he  makes  a  confirmation  of  the  land  to  the  lessee  for 
years,  to  hold  to  him  and  his  heirs  for  ever,  the  lessee  hath  only 
an  estate  for  the  life  of  the  tenant  in  tail,  &c  and  therein  bis 
lease  for  years  is  extinct.  Lin.  $tct.  606. 

A  Freehold  for  life,  and  term  for  years,  it  is  said,  cannot  stand 
together  of  the  same  land,  in  the  same  person.  1  JVete*  J$br.  480* 
Ifa/rw  lessee  for  years  marries,  and  the  lessor  confirms  the 
estate  of  husband  and  wife,  to  hold  for  their  lives,  by  such  a 
confirmation  the  term  will  be  drowned  ;  and  the  husband  and 
wife  are  joint- tenants  for  their  lives.  Co.  Liti.  3uO.  But  if  the 
feme  were  lessee  for  life,  then  by  the  confirmation  to  husband 
and  wile  for  their  lives,  the  husband  hnldeth  only  in  right  of  his 
"wife  for  her  life  ;  but  shall  take  a  remainder  for  his  life.  Ibid. 
2?9.  Confirmation  to  lessee  for  life,  and  a  stranger  to  hold  for 
their  live#t  is  void,  for  there  is  no  privity  ;  but  it  is  otherwise,  if 
for  years.  2  Daw*  ~4dr.  141  If  tenant  for  life  grant  a  rent- 
charge,  Sec  to  one  and  his  heirs,  he  in  reversion  is  to  confirm 
it,  otherwise  it  is  good  only  for  the  life  of  tenant  for  life. 
Litt.  529.  A  tenant  for  life,  awl  remainder-man  in  fee,  join  in  a 
lease,  this  shall  he  taken  to  he  the  lease  of  tenant  for  life,  during 
his  life,  and  confirmation  of  him  in  remainder;  though  after  tho 
denth  of  tenant  for  life,  it  is  the  lease  of  him  in  remainder  and 
Confirmation  of  tenant  for  life.    6  Jirfi,  lj.     1  AW*?,  jibr,  481* 

If  lessee  for  years,  without  impeachment  for  waste,  accepts  a 
confirmation  of  his  estate  for  life;  by  this  he  hath  lost  the  privi- 
lege annexed  to  his  estate  for  years,  8  Rrft.  76.  Acceptance  of 
vent  in  some  cases  makes  a  confirmation  of  a  lease  :  As  if  a  man 
leases  for  life,  reserving  rent  upon  a  condition  of  re-entry  \  if 
after  the  condition  is  broken,  by  non-payment  of  the  rent,  the  les- 
sor distrains  for  the  said  rent,  this  act  shall  be  a  confirmation  of 
the  lease,  so  as  he  cannot  enter.    2  Danv*  128,  129. 

What  a  person  may  defeat  by  his  entry,  he  may  make  good 
by  hh  confirmation.    Co,  Litt.  SOU.    But  none  can  confirm,  un- 
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less  he  hath  a  right  at  the  time  of  the  grant ;  he  that  hath  but 
a  right  in  reversion  cannot  enlarge  the  estate  of  a  lessee.  2 
Danv.  140,  Ul.  And  where  a  person  hath  but  inter  cash termini, 
he  hath  no  estate  in  him  upon  which  a  confirmation  may  enure. 
Co.  Litu  290. 

As  confirmation  is  to  bind  the  right  of  him  who  makes  it,  but 
not  alter  the  nature  of  the  estate  of  him  to  whom  made,  it  shall 
not  discharge  u  condition.  J^o/i/i.  51.  If  A,  enfeoffs  B.  upon 
condition,  and  after  A.  confirms  the  estate  of  iJ.,  yet  the  condition 
remains;  though  if  B,  had  enfeoffed  C\  so  that  the  estate  of  C. 
had  been  only  subject  to  the  condition  of  another  deed,  and  after 
A.  had  confirmed  the  estate  of  C.t  this  would  have  extinguished 
the  condition,  which  was  annexed  to  the  estate  of /i.  I  Rtfi.  147. 
A  confirmation  will  take  away  a  condition  annexed  by  law  ;  and 
by  confirmation,  n  condition  after  broken  in  a  deed  oi  feoffment 
is  extinguished.  1  Co,  Rcji,  146.  Confirmations  may  make  a  de- 
feasible estate  good  ;  but  cannot  work  upon  an  estate  that  is  void 
in  law.    Co.  Litt.  295. 

A  confirmation  of  letters  patent,  which  are  void  as  Lhcy  are 
against  law,  is  a  void  confirmation.  I  Lii.  Abr.  295.  If  there  he 
lord  and  tenant,  and  the  tenant  having  issue,  is  attainted  of  felony, 
if  the  king  pardons  him,  and  the  lord  confirms  his  estate,  and  the 
tenant  dies,  his  issue  shall  rot  inherit,  but  the  lord  shall  have 
it  against  his  own  confirmation ;  for  that  could  not  enable  him  to 
take  by  descent,  who  by  the  attainder  of  his  father  wras  disabled. 

Grants  and  leases  of  bishops  not  warranted  by  the  stat.  32  Hen. 
VIU.  c.  28.  must  be  confirmed  by  dean  and  chapter;  and  grants 
and  leases  of  parsons,  &c.  by  patron  and  ordinary.  1  Inst.  297, 
300,  SOU  Bishops  may  grant  leases  of  their  church -lands  for 
three  lives  or  twenty-one  years,  having  the  qualities  required  by 
32  Hen.  VIII.  c.  28,  and  concurrent  leases  for  twenty-one  years, 
with  confirmation  of  dean  and  chapter.  See  1  Eiiz.  cc*  4.  19,  If 
a  prebend  leases  parcel  of  his  prebendary,  and  the  bishop,  who  is 
patron,  confirms  it;  this  shall  not  bind  the  succeeding  bishop, 
without  confirmation  of  dean  and  chapter,  because  the  patronage 
is  parcel  of  the  possessions  of  the  bishopric  ;  but  it  shall  bind  the 
present  bishop,  &c,  2  Danv.  139.  If  a  parson  grants  a  rent,  the 
confirmation  of  the  patron  and  bishop  is  sufficient  without  the 
dean  and  chapter,  and  shall  be  good  against  the  succeeding  bishnp. 
Ibid.  140.  The  dean  of  Welt*  may  pass  his  possessions,  with 
the  assent  of  the  chapter,  without  any  confirmation  of  the  bishop. 
Ibid.  135,  Leases  of  bishops  are  affirmed  ex  assensu  et  consensu 
decani  e(  tonus  ea/iiiuii.    See  further,  tit.  Leases. 

To  the  grants  of  a  Sotc  Cor/ioratioiiy  as  parson,  prebendary,  vi- 
car,  and  the  like,  the  patron  must  give  his  consent;  because  such 
sole  corporation  has  not  the  absolute  fee;  but  a  corporation  aggre- 
gate, as  dean  and  chapter,  master,  fellows  and  scholars  of  a  col- 
lege, Etc.  or  any  sole  corporation  that  has  the  absolute  fee,  as  a 
bishop  w  ith  consent  of  the  dean  and  chapter,  may  by  the  common 
law  make  any  grant  of  their  possessions  without  their  founder  or 
patron.  1  ln%t.  300.  b.  See  further,  in  what  cases  the  confirma- 
tion of  the  patron  and  ordinary  is  necessary ;  and  as  to  confirma- 
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tion  by  dean  and  chapter  of  the  grant  of  tUc  bishop ;  Fin,  Akr, 
tit.  Confirmation.  (G,)  (H.)    Bar.  Abr.  Leasc^  (G.) 

A  confirmation,  as  has  been  already  said,  is  in  nature  of  a  re- 
lease, and  b  some  things  is  of  greater  forte  ;  and  in  litis  deed,  it 
is  good  to  recite  the  estate  of  the  tenant,  as  also  of  him  that  h>  to 
confirm  it ;  and  to  mention  the  consideration,  the  words  ratify 
and  confirm^  are  commonly  made  use  of;  but  the  words  grant, 
demist  &c.  by  implication  of  law,  may  enure  as  a  confirmation. 
1  Inst.  295,     WV#f*i  Symb.  I.  fi.  457. 

CONFISCATE^  or  CONFISCATED.  From  the  LaL.  zunJU- 
tare,  and  that  from  fiitats,  which  signifies  m  e  tony  rnic  ally  the  em- 
peror's treasure ;  and,  as  the  Ramans  say  such  goods  as  arc  for- 
feited to  the  emperor's  treasury  for  any  offence  are  bona  confiscata, 
so  we  say  of  those  that  are  forfeited  to  our  King's  Exchequer. 
And  the  title  to  have  these  goods  is  given  to  the  king  by  the  law, 
when  they  are  not  claimed  by  some  other ;  as  if  a  man  be  indicted  for 
Stealing  the  goods  of  another  person,  when  they  are  in  truth  his 
own  proper  goods,  and  when  the  goods  are  brought  into  court 
against  him,  and  he  is  asked  what  he  says  to  the  said  goods,  if 
he  disclaims  them,  he  shall  lose  the  goods,  although  that  after- 
wards he  be  acquitted  of  the  felony,  and  the  king  shall  have  them 
as  cjnfiscat'd }  but  it  is  otherwise  if  he  do  not  disclaim  them. 
It  is  the  same  where  goods  are  found  in  the  possession  of  a 
felon,  if  he  dhavoivn  them,*  and  afterwards  is  attainted  for  other 
goods,  and  not  for  them  ;  for  there  the  goods  which  he  disavows 
are  confi 'state  to  the  king ;  but  had  he  been  attainted  for  the 
same  goods,  they  should  have  been  said  to  be  forfeited  and  not 
vonfucaie.  So  if  an  appeal  of  robbery  be  brought,  and  the  plaintiff 
leaves  out  some  of  his  goods,  lit  shall  not  be  received  to  enlarge 
his  appeal ;  and  forasmuch  as  there  is  none  to  have  the  goods 
so  left  out,  the  king  shall  have  them  as  confiscate ,  according  to 
the  rule,  Quod  non  tafiit  Chri&tun,  capit  fiscux.  Staund.  P.  C- 
tib>  3,  caft.  24. 

Goods  confiscated  arc  generally  such  as  are  arrested  and  seiz- 
ed for  the  king's  use ;  but  c&tfi*care  nmlfori  faa  rc  are  said  to  be 
siinojiyma  ;  and  buna  conjiscata  are  dona  forisfacta.  3  In$t.  227, 
See  tit  Forfeiture, 

CONFORMITY  To  the  church  of  England.  See  stat.  1  2$*, 
c.2.  Sec  and  tit.  Recitxant,  Nonconformist,  Religio7i. 

CONFRA1R1E,  confrafernitas.^  A  fraternity,  brotherhood,  or 
society  ;  as  the  confrairie  de  St.  George,  or  le&  chevaliers  dc 
la  bleu  gar  tier,  the  honourable  society  of  the  Knights  of  the 
Garter* 

CONFRERES,  eonfratres.~]  Brethren  in  a  religious  house  ;  fel- 
lows of  one  and  the  same  society.    Stat.  32  Hen,  VIII.  c.  24* 

CONFUSION,/irM>/:ejYy  by. — Where  goods  of  two  persons  are 
so  intermixed,  that  the  several  portions  can  no  longer  be  distin- 
guished :  if  the  intermixture  be  by  consent,  it  is  supposed  the 
proprietors  have  an  interest  in  common,  in  proportion  to  their 
respective  shares;  but,  if  one  wilfully  intermixes  his  money, 
com,  or  hay,  with  that  of  another  man  w  ithout  his  approbation  or 
knowledge,  or  cast  gold  in  like  manner  into  another's  melting- 
pot  or  crucible,  our  law  docs  not  allow  any  remedy  in  such  case  j 
but  gives  the  entire  property,  without  any  account,  to  him,  whose 
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original  dominion  (or  property)  is  invaded,  and  endeavour- 
ed to  be  rendered  uncertain,  without  his  own  consent.  2  Comm. 
405. 

CONGE  ABLE,  From  the  Fr.  row^r,  leave  or  permission] 
Signifies  in  our  law  as  much  as  lawful,  or  lawfully  done,  or 
done  with  permission ;  as  entry  conge  able,  See,    Liti,  sect.  420. 

CONGE  D'ACCORDER,  J¥j  Leave  to  accord  or  agree, 
mentioned  in  the  statute  of  fines,  18  Edw.l.  In  these  words* — 
When  the  original  writ  is  delivered  in  the  presence  of  the  par- 
ties before  justices,  a  /deader  shall  say  this,  Sir  justice,  conge  d*ac 
carder  ;  and  the  justice  shall  say  to  him,  What  saith  Sir  R.  and 
jiame  one  of  the  parties,  fcc. 

CONGE  D'ESLIRE,  ^V.  i.  e,  leave  to  choose,]  The  King's 
license  or  permission  sent  to  a  dean  and  chapter  to  proceed  to 
the  election  of  a  bishop,  when  any  bishopric  becomes  vacant. 
See  tit.  Bishop, 

CONCJIUS,  An  ancient  measure  containing  about  a  gallon  and 
a  pint.    Charta  Kdmondi  Rcgia^  anno  946. 

CONINGERIA,  A  cony-burrow,  or  warren  of  conies.  In* 
(jilts,  anno  47  Hen.  111. 

CONJUGAI,  RIGHTS,  A  suit  for  restitution  of  conjugal  right st 
is  one  of  the  species  of  matrimonial  causes;  and  is  brought  when 
either  the  hu-sband  or  wife  is  guilty  of  the  injury  of  subtraction, 
or  lives  separate  from  the  other  without  any  sufficient  reason  ;  in 
which  case  the  ecclesiastical  jurisdiction  will  compel  them  to 
come  together  again,  if  either  party  be  vjeak  e?wugh  to  desire  if> 
contrary  to  the  inclination  of  the  other.  3  Comm.  94+  See  tit.  -Sfl- 
ron  and  Feme. 

Conjunct  Fieri-,  is  when  several  people  are  conjunctly  enfeoffed, 
or  otherwise  have  a  joint  fee.    Scotch  £>ict. 

CONJURATIO,  An  oath  ;  and  conjuratusy  the  same  with  con- 
juratory  viz.  one  who  is  bound  by  the  same  oath.  Conjurare  is 
where  several  affirm  u  thing  by  oath.    Mon.  Angi.  torn,  1,  p,  207, 

CONJURATION,  conjuratio.']  Signifies  a  plot  or  compact 
made  by  persons,  combining  by  oath^  to  do  any  public  harm :  but 
was  more  especially  used  for  the  having  (as  was  supposed)  per- 
sonal conference  with  the  devil,  or  some  evil  spirit,  to  know  any 
secret,  or  effect  any  purpose.  The  difference  between  conjuration 
and  witchcraft  was  said  to  be,  that  a  person  using  the  one  en- 
deavoured by  prayers  and  invocations  to  compel  the  devil  to  say 
or  do  what  he  commanded  him,  the  other  dealt  rather  by  friendly 
and  voluntary  conference,  or  agreement  with  the  devil  or  fami- 
liar, to  have  his  desires  served,  in  lieu  of  blood  or  other  gifL 
offered.  Both  differed  from  enchantment  or  sorcery  /  because  the 
latter  were  supposed  to  be  personal  conferences  with  the  devif, 
and  the  former  were  but  medicines  and  ceremonial  forms  of  words 
usually  called  charm*,  without  apparition.  Cowl. 

Jiawkittji)  in  hit  Picas  of  the  Crown  t  lib.  I,  c-  3.  says,  that  cojiju- 
rors  are  those  who,  by  force  of  certain  magic  words,  endeavour 
to  raise  the  devil,  and  oblige  him  to  execute  their  commands. 
Witches  arc  such  who  by  way  of  conference  bargain  with  an  evil 
spirit,  to  do  what  they  desire  of  him :  and  Sorcerers  are  those 
who  by  the  use  of  certain  superstitious  words,  or  by  the  means  pf 
images,  Sec.  are  said  to  produce  strange  effects  above  the  ortli- 
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nary  course  of  nature.  AH  which  were  anciently  punished  in  the 
sumc  manner  as  heretics,  by  the  writ  de  hxretico  eomburendo, 
after  a  sentence  in  the  ecclesiastical  court ;  and  they  might  be 
condemned  to  the  pillory,  &c.  upon  an  indictment  at  common 
law.    3  Inst.  44.    II  P.  C,  38^ 

The  stats,  33  Hen.  VIIL  c.  8.  and  I  ifoc.  I.  r.  12.  against  conju* 
ration  and  witchcraft  are  repealed,  by  stat  9  GVa.  II,  r.  5.  which 
enacts,  that  no  prosecution  shall  be  commenced  on  the  same  : 
but  where  persons  pretend  to  exercise  any  kind  of  witchcraft  or 
conjuratio?t,  <Jfc.  or  undertake  to  tell  fortunes,  or  from  pretended 
skill  in  any  crafty  science  to  discover  where  goods  stolen  or  lost 
may  be  found ;  upon  conviction,  they  shall  be  imprisoned  a  year, 
and  stand  in  the  pillory  once  in  every  quarter,  in  some  market- 
town,  and  may  be  ordered  to  give  security  for  their  good  beha- 
viour.   See  4  Comm.  60. 

CONQUEST,  Cowjutcztus,  the  feodal  term  for  purchase  As  :o 
c?u?itrie&  granted  by  conquest,  ste  tit-  Plantations.  And  also 
tit  King. 

CONS  AX  GUI  NEO,  A  writ  mentioned  in  Reg.  Orig.  de  avoy 
firoai'Q  et  consanguineo,  See.  f.  226.    See  CWnfi^r. 

CONSANGUINEUS  F RATER,  A  brother  by  the  father's  side, 
2  Comm.  232. 

CONSANGUINITY,  ewavguirJtcs.]  Is  a  kindred  by  blood 
or  birth  ;  as  affinity  is  a  kindred  by  m;'.  :  i  l  :  j  ;  j.  it  i3  cfmsitler- 
able  in  the  descent  of  lands,  who  shall  take  it  as  next  of  blood, 
Ecc.  and  also  in  administrations,  which  shall  be  granted  to  the 
next  of  kin*    See  tit.  Descent,  Executor, 

CONSCIENCE,  Courts  of.  These  are  courts  for  recovery 
ol  small  debts,  constituted  by  act  of  parliament,  in  London  and 
Westminster,  &c.  and  other  trading  and  populous  districts.  See 
tit.  Courts,  Jtrrcst,  Process,  ifc. 

CONSECRATION.    See  tit.  Bishops,  Church. 

CONSENT.  In  all  cases  when  any  thing  executory  i*  created 
by  deed,  it  may,  by  consent  of  all  persons  that  were  parties  to 
the  creation  of  it  by  their  deed,  be  defeated  and  annulled,  and 
therefore  it  was  said,  that  warranties,  recognizances,  rents,  charges, 
annuities,  covenants,  leases  for  years,  uses  at  common  law,  Sec. 
may.  hy  a  defeasance  made  with  the  mutual  consent  of  all  that 
^vcrc  parties  to  the  creation  of  them  by  deed,  be  annulled,  dis- 
charged, and  defeated.    \  Rep.  113.    Albany's  Case. 

A  consent  ex  fiast  facta  is  not  of  any  signification;  for  it  can- 
not be  had  for  things  which  cannot  be  otherwise.  Per  Vaughan, 
Ch.  J.    A  fori.  312,    Fry  v.  Porter. 

The  consent  of  the  heir  makes  good  a  noid  devize.  Chnnc. 
Cases,  Trin.  23  Car.  U.  Corndury  v.  MiddtctW.     1  C.  C",  208, 

Consent  of  remain dcr-m an  for  life,  though  but  -verbal,  is  binding, 
and  decreed  to  confirm  building  leases  according.    2  Chatic. 

?».  Pasch.  32  Can  II.  Sidney  v.  The  Earl  if  Leicester. 
Consent  to  a  trial  of  a  title  to  land  in  another  county  than  where 
he  land  ties,  will  not  help,  it  being  an  error,  though  such  con- 
sent be  nf  record;  agreed  per  cur.  2  Show.  98,  pi.  97.  Pasch. 
32  Car.  11,    B.  P.    Ld,  Clare  v.  Peach. 

A  barges*  of  a  corporation  consenting  to  be  turned  out  from 
his  burgess's  place,  and  the  common  council  of  the  corporation 
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•emoving  him  accordingly,  docs  not  amount  to  a  resignation  \  and 
a  peremptory  mandamus  was  granted  to  restore  him.  Holty  450, 
Mayor  of  Gloucester's  case. 

CONSEQUENTIAL  Losses  or  Damages*  It  is  a  funda- 
mental principle  in  Jaw  and  reason,  that  he  who  does  the  first 
wrong,  shall  answer  for  all  consequential  damages.  12  Mod.^39. 
Itaswcfi  v.  Prior.  But  thU  admits  of  limitation,  Though  a  man. 
floes  a  lawful  thing,  yet  if  any  damage  do  thereby  befall  another, 
he  shall  answer  if  he  could  have  avoided  it;  and  this  holds  in  ail 
civil  cases.  As  if  a  man  lo-fis  a  trect  and  the  bough  a  full  upon 
another  ipso  invito,  yet  an  action  lies.  So  if  a  man  shoots  at  butts, 
and  hurts  another  unawares.  So  if  I  have  land  through  which  a 
river  runs  to  your  mill,  and  1  lop  the  sallows  growing  on  the  river 
side,  which  accidentally  stop  the  water  so  as  your  mil/  it  hindered. 
So  if  I  am  building  my  own  house,  and  a  piece  of  timber  falls 
oji  my  tieighbou^s  house,  and  breaks  part  of  it  So  if  a  man  as- 
saults me,  and  I  lift  up  my  staff  to  defend  myself,  and  strike  an- 
other in  lifting  it  up;  but  it  is  otherwise  in  criminal  cases,  for 
there  actus  non  facit  ream  nisi  jnens  fit  rea.  Nayiri*  422,  423. 
See  tit.  Chance  Medley. 

If  1  have  a  pond,  I  cannot  so  let  it  out  that  it  shall  drown  my 
neighbour's  land.  Arg,  ffkt.  119.  cites  6  Edw.  IV,  6.  If  a  stran- 
ger drive^ymu,  rattle  upon-  your  land)  whereby  they  are  distrained 
by  you,  1  *hall  recover  against  the  stranger  for  this  distress  by 
you.  .Lane,  67.  cites  9  Edvi.  IV.  4.  A  smith  pricks  the  horse  of  a 
servant,  being  on  his  journey  to  pay  money  for  his  master,  to 
save  the  penalty  of  a  bond,  both  the  master  and  servant  may  have 
their  several  ?ction  on  the  case,  for  the  several  wrongs  they  have 
thereby  sustained.    Per  Coke,  Ch.  J.    2  Bulst.  344, 

Where  one  is  party  to  a  fraud,  all  which  follows  by  reason  of 
that  fraud  shall  be  said  as  done  by  him,  Arg.  Cro,  Jae.  469. 
Action  lies  for  threatening  workmen  to  maim  and  prosecute 
them*  whereby  the  master  loses  the  selling  of  his  goods,  the  men 
not  daring  to  go  on  with  their  work.  Cro.  Jac.  567.  Garret  v. 
Taylor.  A.  breaks  the  fence  of  B.  by  which  cattle  get  into  C.'s 
ground,  C  shall  have  case  against  A.  but  not  trespass.  Per  li<Al. 
Sty.  I3L  Cowper  v.  St.  John.  U  A.  beats  my  horse,  by  which  he 
runs  on  B.      is  the  trespasser,  and  not  if*    2  SalA:  631. 

He  that  makes  a  frein  his  yield,  must  see  that  it  does  no  harm, 
and  answer  the  damage  if  it  does ;  but  if  a  sudden  storm  riseth 
which  he  cannot  stop,  it  is  a  matter  of  evidence,  and  he  must  show 
It.  I  Salk.  \3.pl.4.  Turbcrvil  v.  Stamp.  If  a  man  keeps  a  beast 
of  a  savage  nature,  as  a  lion,  Sec.  it  is  at  his  peril  to  keep  him  upj 
and  he  is  answerable  for  all  the  consequences  of  his  getting  loose. 
Per  Raym.  Ch.  J,  Gild.  167.  The  Xing  v.  Muggins.  See  tit* 
miction. 

CONSERVATOR,  Lat.~\  A  protector,  preserver,  or  main* 
tainer ;  or  a  standing  arbitrator,  chosen  and  appointed  as  a  gua- 
rantee to  compose  and  adjust  differences  that  should  arise  be- 
tween two  parties,  Etc.    Faroe h.  Antiy.  p.  513, 

Co*Si:itVATOH  of  the  Peace,  conservator  yel  cusios  pacis.j 
Is  he  that  hath  an  especial  charge  to  see  the  king's  peace 
kept ;  and  of  these  conservators  Lambard  saith,  that  before  the 
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reign  of  Ed'.o.  III.  who  first  created  Justices  of  the  Ptacr,  there 
were  divers  persons  that  by  the  common  law  had  interest  in 
keeping  the  peace  ;  some  whereof  had  that  charge  by  tenure,  as 
holding  lands  of  the  king  by  this  service,  Sec  And  others  as 
incident  to  their  offices  which  they  bore,  and  so  included  in  ihc 
same,  that  they  were  nevertheless  called  by  the  name  of  their 
office  only;  also  some  had  it  simply,  as  of  itself,  and  were  there- 
fore named  a* st odes  fiacis%  wardens  or  conservators  of  the  peace. 
The  Chamberlain  of  Chcsfer  is  a  conservator  of  the  peace  in  Lhat 
county,  by  virtue  of  his  office.  4  hint,  212.  Slteriffs  of  counties 
at  common  Jaw  arc  conservators  of  the  peace  \  and  constables  by 
the  common  law  were  conservators,  but  some  say  they  were  only 
subordinate  to  the  conservators  of  the  peace,  as  they  are  now 
to  the  justice. 

The  King's  Majesty  is,  by  his  office  and  dignity  royal,  the  prin- 
cipal conservator  of  the  peace  within  all  his  dominions ;  and 
may  give  authority  to  any  other  to  sec  the  peace  kept,  and  to 
punish  such  as  break  it ;  hence  it  is  usually  called  the  king's 
peace.  The  Lord  Chancellor  or  Keeper,  the  Lord  Treasurer, 
the  Lord  High  Steward  of  England.,  the  Lord  Mareschal,  and 
Lord  High  Constable  of  England^  (when  any  such  officers  are 
in  being,}  and  all  the  Justices  of  the  Court  of  King's  Bench,  (by 
virtue  of  their  offices,)  and  the  Master  of  the  Rolls,  (be^prescrip- 
tion,)  are  general  conservators  of  the  peace  throughout' die  whole 
kingdom,  and  may  commit  all  breakers  of  it,  or  bind  them  in  re* 
cognisances  to  keep  it:  the  other  judges  are  only  so  in  their 
own  courts.  The  coroner  is  also  a  conservator  of  the  peace 
within  his  own  county  j  as  is  also  the  sheriff,  and  both  of  them 
may  take  a  recognisance  or  security  for  the  peace*  Constables, 
tithingmen,  and  the  like,  arc  also  conservators  of  the  peace  with- 
in their  own  jurisdictions,  and  may  apprehend  all  breakers  of 
the  peace,  and  commit  them  till  they  find  sureties  for  their  keep- 
ing it.     1  Comm.  350.    See  lit.  Justicca  of  Peace,  Comtnitinrnt. 

COXSEUVATOR  OF  THE  TlU'CK  ASD  SafS  CONDUCTS,  cOn&erpa- 
ior  iridticiartim  et  stutvorum  rctfis  conditctuum.J  Was  an  officer 
appointed  by  the  king's  letters  pate  tit,  whose  charge  was  to  in- 
quire of  all  offences  done  against  the  king's  truce  and  the  safe 
conducts  upon  the  main  sea,  out  of  the  liberties  of  the  c  in  que 
ports,  as  the  admirals  customably  were  wont  to  do,  and  such 
other  things  as  are  declared  in  stat.  2  J  fen.  V.  &t+  l.  r.  6.  Two 
men  learned  in  the  law  were  joined  to  conservators  of  the  truce 
as  associates  ;  and  masters  of  ships  sworn  not  to  attempt  any 
thing  against  the  truce,  &c  And  letters  of  request  and  of  marque 
were  to  be  granted  when  truce  was  broken  at  sea  to  make  resti- 
tution.   Stat-  4  Hen.  V.  c,  7.    Sec  tit.  Truce. 

There  was  anciently  a  Conacrvatur  of  the  firt'-uileges  of  the  Hoc* 
f diallers  mid  Tern filar*.  IVestm.  2.  43,  And  the  corporation 
of  the  i^reat  level  of  the  few t  consists  of  a  governor,  six  bailiffs, 
twenty  eomerv&Qf^  and  commonalty.    Sut*   15  Car.  \l.c.  lr. 

CONSIDER  AT  IQ  CURLE,  Is  often  mentioned  in  law  plead- 
ings, and  where  matters  are  determined  by  the  court,  Ideo 
consideratum  est  per  curiam,  i-  e,  therefore  it  is  considered  and 
adjudged  by  the  court  \  constdemtio-  curia  is  the  judgment  of  the 
£ourt. 
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CONSIDERATION,  consideration  The  material  cause,  quid 
or  pro  quo,  of  any  contract,  without  which  it  will  not  be  effec- 
tual or  binding.  This  consideration  is  cither  expressed,  an  when 
a  man  bargains  to  give  so  much  for  a  thing  bought;  or  to  sell 
his  land  for  100/.  or  grants  it  in  exchange  for  other  lands ;  or 
where  I  promise*  that  if  one  will  marry  my  daughter  or  build  me 
a  house,  &e.  I  will  give  him  a  certain  sum  of  money  ;  or  one 
agrees  for  a  certain  sum  to  do  a  thing.  Or  it  is  implied  ^  when 
the  law  itself  enforces  a  consideration  ;  as  where  a  person  comes 
to  an  inn,  and  there  staying  eats  arid  drinks,  and  lakes  lodging 
for  himself  and  horse,  the  law  presumes  he  intends  to  pay 
for  both,  though  there  be  no  express  contract  for  h  ;  and  there- 
fore, if  he  discharge  not  the  house,  the  host  may  stay  his  horse. 
And  so,  if  a  taylor  makes  a  garment  for  another,  and  there  is  no 
express  agreement  what  he  shall  have  for  it,  he  may  keep  the 
clothes  till  he  is  paid,  or  sue  the  party  for  the  same.  5  Reft, 
19.    Plowd.  308.     Dyer,  30.  337. 

Considerations  may  be  considered  either  as  relating  to  con* 
tracts  generally  or  to  deeds  in  particular;  and  further  relating 
thereto,  sec  tit-  Assumpsit^  Deed, 

As  to  contracts,  a  consideration  may  be  defined  to  be  the  rea- 
son which  moves  the  contracting  party  to  enter  into  the  contracts. 
This  consideration  must  he  a  thing  lawful  in  itself,  or  else  the 
contract  is  void,  A  good  consideration  is  that  of  blood  or  natural 
affection  between  near  relations ;  the  satisfaction  accruing  from 
which,  the  law*  esteems  an  equivalent  for  whatever  benefit  may 
move  from  one  relation  to  another,  3  ifr'/i.  33.  I  Inst.  3715  i  Rep, 
17S.  This  consideratiun  may  sometimes  however  be  set  aside, 
and  the  contract  become  void,  when  it  tends  in  its  consequences 
to  defraud  creditors  or  other  third  persons  of  their  just  rights. 
But  a  contract  for  any  -valuable  consideration,  as  for  marriage,  for 
money,  for  work,  done,  or  for  other  reciprocal  contracts,  can  never 
be  impeached  at  law  ;  and  if  it  be  of  a  sufficient  adequate  value,  is 
never  set  aside  in  equity  ;  for  the  person  contracted  with  has 
then  given  an  equivalent  in  recompense,  and  is  therefore  as  much 
an  owner  or  a  creditor  as  any  other  person.  8  Comm.  444*  JVbu's 
Max.  87.    Hob,  %%%    Sec  tit.  Fraud ',  Fraudulent  Coiivcuance. 

These  valuable  considerations  arc  divided  by  the  civilians  into 
four  species:  Do  ut  d?&-~—  Facto  ut  facias — >Faeio  ut  des — Do  us 
facias,  the  bare  mention  of  which  is  here  suflicicnl. 

A  consideration  of  some  sort  or  other  is  so  absolutely  necessary 
to  the  forming  of  a  contract,  that  a  nudum  pactum  or  bare  agree- 
ment to  do  or  pay  any  thing  on  one  side  without  any  compensa- 
tion on  the  other,  is  totally  void  in  law  ;  and  a  man  cannot  be 
compelled  to  perform  it,  Doet.  and  Scud.  d.  2.  e.  24*  As  if  one  man 
promises  to  give  another  100/.  here  there  is  nothing  contracted 
for  or  given  on  one  side,  and  therefore  there  is  nothing  binding 
on  the  other.  And  however  a  man  may  or  may  not  be  bound  to 
perform  it  in  honour  or  conscience,  which  the  municipal  laws  do 
not  take  upon  ihem  to  decide,  certainly  those  laws  will  not  com- 
pel the  execution  of  what  he  had  no  visibLc  inducement  to  engage 
for,  and  therefore  our  lawr  has  adopted  the  maxim  of  the  civil 
law>  ex  nu.do  pacto  non  oritur  actio.    But  any  degree  of  reciprocity 
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win  prevent  the  pact  from  being  nude :  nay,  even  if  the  promise 
be  founded  on  a  prior  moral  obligation,  (as  a  promise  to  pay  u 
just  debt,  though  barred  by  the  statute  of  limitations,)  it  is  no 
longer  nudum  futctta^h  And  as  this  rule  was  principally  esta- 
blished to  avokl  the  inconvenience  that  would  arise  from  setting 
up  mere  verbal  promises,  for  which  no  good  reason  could  be  as- 
signed, it  therefore  docs  not  hold  in  some  cases  where  such  pro- 
mise is  authentically  proved  by  written  documents.  2  Comm.  445, 
446,  Biack stone  instances  voluntary  bonds  and  notes;  as  to  which 
latter,  see  FonbUmquc**  observations  in  Treat.  Ey-  334.  n. 

Deeds  also  must  be  founded  upon  good  and  sufficient  consi- 
deration, not  upon  a  usurious  contract.  Stat.  13  Etiz.  c.  8,  Nor 
upon  fraud  or  collusiuti  cither  to  deceive  purchasers,  bond^/idc,  or 
just  and  lawful  creditors.  Stats.  13  Eliz.  e.  5.  27  Eliz.  c.  4- 
Any  of  which  bad  considerations  will  vacate  the  deed,  and  sub- 
ject such  persons  as  put  the  same  in  tire,  to  forfeitures,  and  often 
to  Imprisonments.  A  deed  also,  or  other  grant,  made  without  any 
consideration  is,  as  it  were,  of  no  effect  \  for  it  is  construed  to 
enure,  or  to  be  effectual,  only  to  the  use  of  the  grantor  himself. 
Perk.  §  5oZ,  The  consideration  of  deeds  also,  like  that  of  con- 
tracts, may  be  either  a  good  or  x^ahtabtr  one.  Deeds  made  upon 
good  consideration  only,  are  considered  as  merely  voluntary,  and 
3 r c  frequently  set  aside  in  favour  of  creditors,  and  bondjide  purcha- 
sers.   2  Comm.  296-    Sec  further,  tit*  Deeds* 

A  consideration  ought  to  be  matter  of  profit  and  benefit  to  him 
to  whom  it  is  done  j  by  reason  of  the  charge  or  trouble  of  him 
who  doth  it.  Cro,  Car,  B.  II  a  person  hath  disbursed  several 
bums  for  another,  wi/hout  his  ret/iienty  and  afterwards  such 
other  says,  that  in  consideration  he  hath  paid  the  said  sums  for 
him,  he  promises  to  pay  them ;  this  is  no  consideration,  because 
it  was  executed  ttfore.  But  it  will  be  otherwise,  if  the  sums 
were  paid  at  the  re<;ucitr  of  the  other.  Moor,  220.  Cro.  Eliz. 
282*  A  mere  voluntary  curtesy  will  not  be  a  good  consideration 
of  a  promise ;  but  the  value  and  proportion  of  the  consideration 
is  not  materia},  to  maintain  an  action  j  fur  a  shilling  or  a  penny- 
is  as  much  binding  as  100/.  Though  in  these  cases,  the  jury  will 
give  damages  proportionably  to  the  loss.    Hob.  5.    10  Rep.  76. 

A  consideration  that  is  void  in  part,  is  void  in  the  whole ;  and 
if  two  considerations  be  alleged,  and  one  of  them  is  found  false 
by  the  jury,  the  action  fails.  Hob.  126.  Cro.  Eliz.  848.  But  if  there 
be  a  double  consideration  for  the  grounding  of  a  promise,  for  the 
breach  whereof  an  action  is  brought;  though  one  of  the  consi- 
derations be  not  good,  yet  if  the  other  be  good,  and  the  promise 
broken,  the  action  will  lie  upon  thai  breach ;  for  one  considera- 
tion is  enough  to  support  the  promise.  1  LilL  297.  A  consi- 
deration must  be  lawful,  to  ground  an  assam/isis.  2  Lev,  161. 
Where  considerations  are  valuable,  and  consist  of  two  or  more 
parts,  there  the  performance  of  every  part  ought  to  be  shown. 
Cro.  Eliz.  579,  Jn  case  a  deed  of  feoffment  be  made  of  lands  ; 
or  a  fine  and  recovery  be  passed,  and  no  consideration  is  express- 
ed in  the  deed,  5cc.  for  the  doing  thereof,  it  shall  be  intended  by 
rhc  law,  that  it  was  made  in  trust,  for  the  use  of  the  feoffor  or 
conusor  j  for  it  shall  be  presumed  he  would  not  part  with  his 
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land  without  a  consideration  J  and  yet  the  deed  shall  be  construed 
to  operate  something,  and  that  which  is  most  reasonable.  1  Lilt. 
J&br.  299,  t 

CONSIGN*  Is  a  word  used  by  merchants,  where  goods  arc 
assigned,  delivered  over,  or  transmitted  from  beyond  sea,  or  else- 
where j  to  a  factor,  Sec. 

Consignor,  and  consignee,  signify  among-merchants,  the  shipper 
of  merchandise,  and  the  person  to  ay  horn  they  arc  addressed. 
Where  the  consignor  of  goods  abroad  advised  the  consignee  by 
letter,  that  he  had  chartered  a  certain  ship  on  his  account,  and 
enclosed  him  an  invoice  of  the  goods  laden  on  board,  which  were 
therein  expressed  to  be  for  account  and  risk  of  the  consignee  ; 
and  also  a  bill  of  lading  in  the  usual  form,  expressing  (lie  delivery 
to  be  made  to  order,  £tc.  he  paying  freight  for  the  salt!  goods  ac- 
cording to  charter-party,  and  the  letter  of  advice  also  informed 
the  consignee,  that  the  consignor  had  drawn  bills  on  him  at  three 


months,  for  the  value  of  the  cargo ;  held,  that  the  invoice  and 
bill  of  lading  sent  to  the  consignee,  and  the  delivery  of  the  goods 
to  the  captain,  vested  the  property  in  the  consignee,  subject  only 
n  to  be  devested  by  the  consignor's  right  to  stop  the  goods  in  trctn- 

*»  A*7iJ,  in  ease  of  the  insolvency  of  the  other.    And  the  consignor's 

agent  having  obtained  possession  of  the  cargo  under  anat/tcr  bill 
of  lading,  and  having  refused  to  deliver  it  up  unless  the  consignee 
would  make  immediate  payment,  which  he  declined  doing,  but 
n  offered  his  acceptances  at  three  months,  in  the  manner  before 

id  stipulated;  held  that  the  consignee  might  maintain  trover  against 

jjf  such  agent  without  having  tendered  payment  of  the  freight  cither 

:li  to  him,  or  the  captain,  the  defendant  having  possessed  himself  of 

Kg  the  goods  wrongfully.     IVatUij  v.  Montgomery,  E.  43  Geo.  III. 

H  Rant,  585.    Sec  further,  tit-  Merchant)  Factor,  Transitu. 

CONSILIUM,  dies  conziliz.~\    A  time  allowed  for  one  accused 
to  make  his  defence,  and  answer  the  charge  of  the  accuser.  It  is  now 
,i  used  for  a  speedy  day  appointed  to  argue  a  demurrer  ;  which  the 

in  court  grants  after  the  demurrer  joined,  on  reading  the  record  ot 

y  the  cause,  fee. 

II  CONSIMILI  CASU,  Writ  of  entry  in.    A  writ  of  entry.  This 

"and  the  writ  in  casu  fir&viso  lay  not  at  common  law,  but  aw  given 
4  by  statute  Gloc.  fiA'rfw.  h  c.  7.  and  HPfetftati  2.  13  Ed™.  I.  r.  24 


for  the  reversioner  after  alienation ;  but  during  the  life  of  the  te- 
nant in  dower,  or  other  tenant  for  life.  Sec  Pitz.  M  B*  205,  206. 
3  Comm.  1  83.  7i. 

CONSISTOR,  A  magistrate  so  called ;  testiaus  Rogero  de  Gant, 
Willie  I  mo  con  sis  tore  Cestria,  ife.  Blount. 

CONSISTOKY,  consist  orium.]  Signifies  as  much  as/tratoriitm, 
or  tribunal.  It  is  commonly  used  for  a  council- house  of  ecclesias- 
tical persons,  or  place  of  justice  in  the  spiritual  court ;  a  session 
or  assembly  of  prelates.  And  every  archbishop  and  bishop  of 
every  diocese  hath  a  consistory  court,  held  before  his  chancellor, 
or  commissary,  in  his  cathedral  church,  or  other  convenient  place 
of  his  diocese,  for  ecclesiastical  causes,  4  Inst.  338,  The  bishop's 
chancellor  is  the  judge  of  this  court,  supposed  to  be  skilled  in  the 
civil  and  canon  law :  and  in  places  of  the  diocese,  far  remote 
from  the  bishop's  consistory,  the  bishop  appoints  a  commissary 
{comvihsuriiis  foroneus)  to  judge  in  all  causes  within  a  certain 
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district,  and  a  register  to  enter  his  decrees,  Sec.    2  Roll.  Abr, 
Srfd.  Hist,  of  TirAc*i4\ 3,  414.    From  the  sentence  of  ihis  consisto- 
ry court  an  appeal  lies  by  virtue  of  stat.  24  Hen.  VIII.  c.  12,  to 
the  archbishop  of  each  province  respectively. 

CONSOLIDATION,  consolidati^)  Is  used  for  the  uniting  of 
two  benefices  into  one.  Stat  37  H 'en.  VIII.  c.  21.  Which  union 
is  to  be  by  the  assent  of  the  ordinary,  patron  and  incumbent.  &c. 
and  to  be  of  Small  churches  lying  near  together.  Vide  tit  Church 
Union.  Tins  word  is  taken  from  the  civil  law,  where  h  signifies 
properly  a  uniting  of  the  possession,  occupancy  or  profit  of 
lands,        with  the  property.    See  also  Extinguishment \  Insurance. 

CONSPIRACY,  conspiration]  This  word  was  formerly  used 
almost  exclusively  for  an  agreement  of  two  or  more  persons 
falsely  to  indict  one,  or  to  procure  him  to  be  indicted  of  felony  ; 
who.  after  acquittal,  shall  have  writ  of  conspiracy.  See  33  Edtv. 
I.  stat.  2.  7  Htn.  V.  18  Hen.  VI.  c.  12.  See  post,  tit  Conspira- 
tor. Now,  it  is  no  less  commonly  used  for  the  unlawful  combina- 
tion of  journeymen  to  raise  their  wages,  or  to  refuse  working, 
excrpt  on  certain  stipulated  conditions  ;  an  offence  particularly 
provided  for  by  stat.  2  4c  3  Edxv.  VI.  t.  15.  (revised,  continued 
and  confirmed,  by  stut  22  k  2 J  Car.  II,  c.  19.  now  expired,)  which 
enacts  among  other  things*  that  "if  any  artificer  do  conspire,  that 
they  shall  not  do  their  works  hut  at  a  certain  price,  or  shall  not 
take  upon  them  to  finish  that  another  hath  begun,  or  shall  do  but  a 
certain  work  in  a  day,  or  shall  not  work  but  at  certain  times  ;  every 
person  so  conspiring,  shall  forfeit  for  the  first  offence  10/,  or  be 
imprisoned  20  days,  for  the  second  20/.  or  be  pilloried,  and  for  the 
third  40L  or  be  pilloried,  lose  an  ear,  and  become  infamous.'* 
This  stat.  2  k  Z  A<7:;\  VI.  r.  is>  appears  to  be  yet  in  force,  though 
not  frequently  resorted  to  for  remedy  in  this  case  ;  the  proceed- 
ing being  usually  by  indictment  for  conspiracy. 

By  the  common  law  there  can  be  no  doubt  but  that  all  confe- 
derates whatsoever,  wrongfully  to  prejudice  a  third  person*  are 
highly  criminal.  1  Hawk.  P.  C.  c.  72.  §  2.  Sec  further,  stat.  S 
J£fir.  c.  5.  particularly  18 — 20.  and  this  Diet.  tit.  Labourers, 
Servant*. 

Journeymen  confederating  and  refusing  to  work  unless  for  cer- 
tain wages,  may  be  indicted  for  a  conspiracy ;  notwithstanding  the 
statutes  which  regulate  their  work  and  wages  do  not  direct  this 
mode  of  prosecution  ;  for  this  offence  consists  in  the  conspiring 
and  not  in  the  refusal*  and  all  conspiracies  arc  illegal,  though 
the  subject  matter  of  them  may  be  lawful.  See  the  case  of  Tht 
Tub-women  v.  The  London  Brcwersy  8  Mod.  11.  320.  So  also  a 
bare  conspiracy  to  do  a  lawful  act  to  an  unlawful  end  is  a  Clime  ; 
though  no  act  be  done  in  consequence  thereof.  8  Mod.  321.  The 
fact  of  conspiring  need  not  be  proved  on  the  trial,  but  may  he 
collected  by  the  jury  from  collateral  circumstances*  1  Black.  Rep. 
392.  Stra.  1  At,  And  if  the  parties  concur  in  doing  the  act,  al- 
though they  were  not  previously  acquainted  with  each  other,  it  is 
conspiracy.  Lord  Mansfield*  in  the  case  of  the  prisoners  in  the 
Kin^s  Bcnchs  26  Geo.  III.    1  Hr.vA;  P.  C.  r  72,  §  2.  in  n 
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Unlawful  combinations  of  workmen  were  prohibited  and 
punished  by  the  act  39  Geo,  III.  r.  81.  which  was  repealed,  and 
7nore  effectual  provision  enacted  by  S'Jand  40  Geo.  III.  c.  1 0(5. 

By  tills  latter  act  all  contracts  (except  those  between  masters 
and  men)  for  obtaining  advance  of  wages,  altering  tlic  usual  time 
of  working}  decreasing  the  quantity  of  work,  fccc.  are  declared 
illegal-  Workmen  making  such  illegal  contracts  are  punishable 
by  imprisonment  j  and  the  like  punishment  is  inflicted  on  work- 
men entering1  into  combinations  to  procure  advance  of  wages,  or 
preventing  other  workmen  from  hiring  themselves,  or  pro- 
curing them  to  quit  their  employ,  Sec.  All  meetings  and  com- 
binations for  effecting  such  illegal  purposes  are  punishable  in 
like  manner °>  and  offenders  giving  evidence  against  each  other 
are  indemnified. 

The  same  act  provides  for  settling  all  disputes  between  pias- 
ters and  workmen  by  arbitration,  with  an  appeal  to  the  quarter 
sessions. 

By  43  Geo.  Ill,  c ,  86.  similar  provisions  are  made  for  prevent- 
ing combinations  of  workmen >  artificers,  journeymen,  and  labour- 
ers, in  Ireland* 

Writ  of  conspiracy  lieu  for  him  that  is  indicted  of  a  trespass, 
and  acquitted,  though  it  was  not  felony  ;  also  upon  an  indictment 
for  a  riot,  2  Mod.  306.  5  Mod.  405.  Where  a  man  is  falsely 
indicted  of  any  crime,  which  may  prejudice  his  fame  or  reputation; 
and  though  it  dolh  not  import  slander,  if  it  endangers  his  liberty  j  or 
if  the  indictment  be  injurious  to  his  property,  Sec.  writ  of  conspiracy 
Jieth.  3  Salk  97.  But  though  a  conspiracy  to  charge  falsely  be  indict- 
able, yet  the  party  ought  to  show  himself  to  be  innocent ;  and  the 
writ  of  conspiracy  lies  not  without  an  acquittaL  Mod.  Can.  137. 
186.  Not  only  writ  of  conspiracy,  which  is  a  civil  action  at  the 
suit  of  the  party  ;  but  also  action  on  the  case  in  the  nature  of  a  writ 
of  conspiracy*,  doth  lie  for  a  false  and  malicious  acc  usation  of  any 
crime,  whether  capital  or  not  capital,  even  of  high  treason  ;  and 
this  though  the  bill  of  indictment  is  found  ignorumu^  or  it  docs 
not  go  so  far  as  an  indictment.  And  the  same  damages  may  be 
recovered  in  such  action,  as  in  a  writ  of  con s pi  racy >  where  the 
party  is  lawfully  acquitted  by  verdict.  I  Roil,  ,dbr.  Ill,  112.  9 
Jicfi.  56,  See  Gitb.  Can.  135,  10  Mod.  US,  214.  Sufk.  15,  An 
action  on  the  case  is  preferable^  as  being  more  in  use,  and  the 
proceedings  easier,  and  not  attended  with  such  niceties  as  the 
writ  of  conspiracy.    See  tit.  Malicious  Preventions  Action, 

If  one  falsely  and  maliciously  procure  another  to  be  arrested,  and 
brought  before  a  justice  of  peace  to  be  examined  concerning  a 
felony,  &c.  on  purpose  to  vex  and  disgrace  him,  and  put  him  ta 
charges  and  trouble,  although  he  is  not  indicted  for  the  same, 
yet  he  may  have  an  action  on  {he  ca$t>  in  which  he  need  not  aver 
that  he  was  lawfully  acquitted,  as  he  ought  to  do  in  a  w  rit  of  con- 
spiracy ;  but  he  must  aver  that  the  accusation  was  falsi-  ta  vuili- 
Uoftky  which  words  are  necessary  in  the  declaration  \  and  it  must 
appear  that  there  was  no  ground  for  it    And  as  an  action  on  th* 
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cfljjr  may  be  prose cuted,  against  one  person,  where  tJic  writ  of 
conspiracy  or  indictment  doth  not  lie  but  against  two,  this  action 
is  most  commonly  brought.  1  Dativ.  Abr.  208.  213.  2  Imt.  562. 
63S. 

Conspirators  may  be  indicted  at  the  suit  of  the  king  ;  and  at 
the  common  law,  one  may  prefer  an  indictment  against  conspira* 
tors,  who  only  conspire  together,  and  nothing  is  executed  ;  though 
the  conspiracy  ou^ht  to  be  declared  by  some  act,  or  promise  to 
stand  by  one  another,  &c.  But  a  bare  conspiracy  will  not  main- 
tain a  writ  of  conspiracy,  at  the  suit  of  the  party,  because  he  is 
not  damaged  by  it;  though  it  is  a  ground  for  an  indictment*  9 
JRtfi.  56.  2  Roll,  Abr.  77.  If  the  defendants  can  show  any  foun- 
dation or  probable  cause  of  suspicion,  they  shall  be  discharged  ; 
and  if  a  man  ham  good  cause  of  suspicion  that  a  person  is  guilty 
of  felony,  and  causes  him  to  be  indicted,  in  prosecution  of  justice, 
action  of  conspiracy  will  not  lie  ;  but  it  is  otherwise  it'  the  prose- 
cutor imposes  the  crime  of  felony,  where  no  felony  was  commit- 
ted.    1  HolL  Abr.  1 15-    4  Rc/i.  438. 

An  action  lies  not  against  a  justice  of  peace,  who  sends  out  his 
warrant  upon  a  false  accusation  ;  but  it  lies  if  he  makes  it  out 
without  any  accusation.  I  Lton.  187.  Conspiracies  ought  to  be 
out  of  court ;  for  if  a  prosecution  be  ordered  in  a  course  of  jus- 
tice, and  witnesses  appear  against  a  party,  &c.  there  shall  be  no 
punishment;  and  if  persons  acted  only  as  jurors  in  a  ciimina] 
matter,  or  judges  in  open  court,  there  is  no  ground  for  prosecu- 
tion. &  P,  C.  ITS.  12  Rep,  21,  If  all  the  defendants  but  one 
are  acquitted  on  indictment  for  conspiracy,  that  one  must  be  ac- 
quitted also;  because  one  ptr.-ic-u  alone  cannot  be  indicted  for  this 
crime;  and  husband  and  wife  being  but  one  person,  may  not  be 
indicted  alone  for  a  conspiracy.  2  RofL  Abr.  70S.  The  acquittal  of 
one  person  is  the  acquittal  of  another  upon  indictment  of  con- 
spiracy. 3  Alod.  2CO.  (i.  e.  where  only  two  arc  indicted,  and  it  is 
not  laid  or  proved  that  they  conspired  with  others,  unknown.) 
Though  where  one  is  found  guilty,  according  to  the  opinion  of 
the  Lord  Chief  Justice  Hale,  if  the  other  doth  not  come  in  upon 
process,  or  if  he  dies  pending  the  suit,  judgment  shall  be  had 
against  the  other.  1  F&tH  23-k  Writ  of  conspiracy  was  brought 
against  two  persons,  and  one  found  not  guilty*  the  other  shall 
tiol  have  judgment;  but  in  action  on  cite  ccje,  it  had  been  good. 
Cro.  Eliz.  701.  And  action  on  the  case  in  the  nature  of  a  con- 
spiracy may  be  brought  against  one  only.  1  Hawk.  P.  C.  c.  72. 
£  8.  If  the  parties  are  found  guilty  of  the  conspiracy,  upon  an 
indictment  of  felony,  at  the  king's  suit;  the  judgment  is,  that 
they  shall  lose  their  frank  law,  (which  disables  ihem  to  be  put 
upon  any  jury,  to  be  sworn  as  witnesses,  or  to  appear  in  person 
in  any  of  the  kin courts,)  and  that  their  lands,  goods  and  chat- 
tels he  seized  as  lot  felted,  awl  their  bodies  committed  to  prison  ; 
which  is  called ra  viHtmovo  judgment.  2  In&t.  143.222.  Cromfit. 
Just.  156.  1  Hawk.P  C.  c.  72.  §  9;  Th^re  has  been  no  instance 
of  the  villanous  judgment  since  the  feign  of  Edtw.  111.  The  usual 
mode  of  punishment  at  present  is,  by  pillory,  fine,  imprisonment, 
and  surety  for  good  behaviour.  Butt.  996.  1027.  Stra.  196. 
The  quarter  sessions  have  jurisdiction  over  this  oflenee.  I  n.ch, 
SO.   3  Mod.  321.   And  ou  motion  in  arrest  of  judgment,  the? 
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defendant  must  be  personally  present  in  court.  Stra.  1227. 
Burr.  931. 

The  matter  of  the  conspiracy  ought  to  touch  a  man's  life,  where 
the  villanous  judgment  is  imposed.  1  Hawk.  P.C.  c.  72.  For 
conspiring"  to  charge  a  person  with  poisoning'  another*  Etc,  one  of 
the  parties  was  fined  1,000/.  and  some  others  had  judgment  of  the 
pillory,  and  to  be  burnt  in  the  check  with  the  letters  J*\  and  C\  to 
signify  False  conspirators.  Afoar,  8 1 6*  As  fine  and  imprisonment 
is  the  usual  punishment  at  this  day  on  indictment  for  conspiracy, 
so  on  writ  of  conspiracy,  &c.  the  party  shall  be  fined,  and  render 
damages.    See  further,  1  HawA;  P.  C  c.  72.  at  large. 

Conspirators*  consfiiratores^]  By  stat.  33  Edtv.  I.  st,  2.  are 
defined  to  be  those  thai  do  bind  themselves  by  oath,  covenant, 
or  other  alliance,  that  every  of  them  shall  aid  the  other  falsely 
and  maliciously  to  indict  persons  ;  or  falsely  to  move  or  maintain 
pleas*  kc.  And  such  as  retain  men  in  the  country,  with  liveries, 
or  fees,  to  maintain  their  malicious  enterprises,  which  extends  as 
well  to  the  takers  as  the  givers ;  and  stewards  and  bailiffs  of  great 
lords,  who,  by  their  office  or  power,  undertake  to  bear  and 
maintain  quarrels,  pleas  or  debates,  that  concern  other  parties 
than  such  as  relate  to  the  estate  of  their  lords  or  themselves. 
2  Imt.  384.  562.  And  against  conspirators,  false  informers  and 
imhvacers  of  inquest,  the  king  hath  provided  a  writ  in  the  Chan- 
cery ;  and  the  justices  of  either  benchj  and  justices  of  assise  shall, 
on  every  plaint,  award  inquest  thereupon,  Stat.  28  Edw.  I.  if.  3. 
r.  10.  Ki'om  the  description  of  conspirators,  in  several  of  our  old 
law  books,  conspiracy  is  taken  generally,  and  confounded  with 
?riai?itenancc  and  chamftvrtij  ;  sue  those  titles.  Besides  these,  there 
are  consfiirutorx  in  treason  ;  by  plotting  against  the  government, 
kc.    See  tit.  Treason. 

CoKsriK.vrioxE,  The  writ  that  lay  against  conspirators.  Hfgi 
Cr&  134.    Fizz.  A\  B.  Ill, 
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On  tliis  subject,  recourse  has  been  had  to  a  very  useful,  accu- 
rate and  ingenious  performance  on  "  The  Office  of  a  Constable  j" 
fSvo  Pamphlet,  1791  ;]  which  appears,  though  published  without 
the  author's  name,  to  come  from  the  pen  of  a  gentleman  inti- 
mately versed  in  English  antiquities ;  and  to  whom  the  public  are 
indebted  for  many  more  amusing,  and  other  equally  instructive, 
performances.  Jf  it  should  be  objected,  that  a  little  too  much  as- 
perity is  attached  to  some  of  his  remark*  on  th  ts  subject,  he 
may  plead  in  his  excuse,  that  as  in  the  body  natural,  so  also  in 
the  body  politic,  where  lenitives  have  been  applied  in  vain,  it  is 
sometimes  painfully  necessary  to  recur  to  corrosives.  The  effect 
of  this  kind  of  observation  a,  is,  it  is  hoped,  preserved  in  the  fol- 
lowing abridgment;  though  the  **  hard  words,  jealousies  and  fears" 
are  conveyed  in  gentler  language. 

The  origin  of  the  tuord  Constable,  erroneously  sought  for  in 
the  Saxon  language,  is  undoubtedly  to  be  found  in  the  co?ncs 
staoaii  of  the  £a$tern  empire ;  who  was  at  first,  as  his  title  im- 
ports, no  more  than  superintendent  of  the  imperial  stables;  or  in 
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other  words,  the  emperor's  master  of  the  horse  ;  but  having  in 
process  of  time  obtained  the  command  of  the  army,  his  name 
(corrupted  into  eonstabulus  and  congtabulariu^  sec  Sficlman)  be- 
gan to  signify  a  commander ;  and  with  this  signification  appears 
to  have  been  introduced  into  England  at  the  Norman  Conquest  ^ 
or  perhaps  sooner. 

The  Constable  of  England*  or  Lord  High  Cvn&table^  was 
anciently  an  officer  of  the  highest  dignity  and  importance  in  the 
realm.  He  was  the  leader  of  the  king's  armies ;  and  had  the 
cognisance  of  ail  contracts  and  other  matters  touching  arms  or 
war.  \o  Rich.  II.  it,  \.  c.  2.  and  sec  Madox*9  History  of  the 
chrrjutrifi.  27.  He  sate  as  judge  with  the  Earl  Marshal*  having 
precedence  of  him  in  the  court  of  chivalry ;  and  he  is  by  some  of 
our  hooks  also  called  Marshal,    See  tit.  Marshal. 

This  office,  which  appears  to  have  been  granted  by  William  the 
Conqueror  to  Walter  Earl  of  Gloucester,  or,  according  to  others, 
to  William  Fitzosborne  or  Eager  de  Mortimer^  became  hereditary 
in  two  different  families,  as  annexed  to  the  earldom  of  Hertford  ; 
and  in  that  right  alter  a  lapse  of  near  two  centuries,  was  revived 
by  judgment  of  law,  ici  the  person  of  Edward  Stafford^  Duke  of 
.Buckingham  ;  who  being  attainted  of  high  treason*  an.  13  Hen, 
VI IT.  this  office  became  forfeited  to  the  crown.  Since  tlus  pe- 
riod there  has  been  no  Lord  High  Constable,  except  Jiro  hac  vice 
at  a  coronal  ion  or  on  other  solemn  occasions* 

Constables  of  Castles,  were  keepers  or  governors  of  the 
castles  of  the  king;  or  of  great  barons,  and  who  were  frequently 
hereditary  or  by  feudal  tenure ;  such  were  the  Constable  of  the 
Tower,  the  Constable  of  London*  or  Barnard's  Castle,  the  Consta- 
bles of  the  castles  of  J  J  over,  Windsor*  Chest  t r,  Flinr*.  &c.  some  of 
wfcfch  offices,  though  not  now  hereditary,  arc  remaining  to  this  day. 
These  are  the  constables  intended  in  Magna  Charta^  cc.  17.  20. 
and  M  ho,  in  the  stat.  of  Il'esfm.  1,  (3  FLdvr.  I.)  c.  15,  are  called 
Constables  of  Fees,  and  there  considered  as  keepers  of  prisons ; 
a  constituent  part  indeed  of  all  ancient  castles.  See  2  Inst.  31. 
The  statute  of  5  Hen.  IV,  cw  10.  reciting  the  oppressions  of  these 
constables,  and  enacting  that  none  be  imprisoned  but  in  the  com* 
mon  gaol.,  seems  to  have  put  an  end  lo  a  race  of  tyrants,  who  by 
their  misconduct  had  rendered  themselves  odious  to  the  people, 

A  Con  s  table  of  the  Ji.cchet/uer  is  mentioned  in  the  Dialog  us 
Scaccarii*  I,  I.  c.  5.  in  the  stat.  de  din  trie  dine  Scaccariij  51  Htn. 
HI.  if.  5.  in  J'ivix,  I.  2.  c.  31,  and  in  Madojc's  History  of  that 
Court*  f:.  274- 

The  Constable  of  the  St  a}  tie  is  also  mentioned  in  some  old  sta- 
tutes. See  27  &kwt  III.  c.  8.  15  Rich.  II.  ft  3.  23  Hen.  Vill, 
ft  6. 

The  Const  a  m.r,  or  the  Hundred,  or  the  High^  Chief  ov  Head 
Constable*  (as  iie  is  otherwise  called,)  is  next  to  be  spoken  of. 
By  the  stat,  of  l¥int<m  or  Wincfastertl$  £dv>.  I.  (c.  6.)  it  is  or- 
dained that  in  every  hundred  or  franchise  there  shall  be  chosen  two 
constables  to  make  the  view  of  armour,  and  to  present  the  de- 
faults of  the  armour,  and  of  suits  of  towns  and  of  highivays^  Zfc. 

Lombard*  (c?r  CotHftaMe*^*  3.)  Coke ,  (4  Inst.  267*)  and  Hale^  (2 
F.  C.  96,)  all  agree  in  declaring,  that  constables  of  the  hundred 
frs<  introduced  by  this  statute,   (And  see  Cro.  Jitiz.  375,) 
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And  though  it  has  been  asserted  that  they  were  officers  and  con-* 
servators  of  the  peace  at  common  law,  and  that  the  stat*  of  Win- 
ton  only  enlarged  their  authority,  yet  no  evidence  has  hitherto  been 
produced  to  that  purpose.    See  Salk.   175.  3St.     II   Mod.  215. 

2  Ld.  Raytn.  1193.  1195-  The  first  mention  made  of  the  High 
Constable  in  any  statute  subsequent  to  that  of  Wiuttm,  is  in  stat 

3  JEAe«.  IV.  c.  1. 

Nothing,  however,  can  be  more  certain  than  that  the  Consta- 
ble of  the  hundred,  or  High  Constable,  whether  he  be  allowed 
an  officer  at  the  Common  Law,  or  not,  was  instituted  long  before 
the  stat.  of  Winton.  Tins  curious  fact  is  ascertained  by  a  writ  01* 
mandate  of  36  Hen.  VII I.  preserved  in  the  stdueraaria  to  Watts*  y 
edition  of  Matthew  Paris,  and  from  which  cc .  1  St  6  of  the  stat.  of 
Wtriion  are  evidently  taken  j  though  it  has  hitherto  escaped  the 
notice  of  every  writer  or  speaker  upon  the  subject,  tty  this  writ 
it  is  provided,  "  that  in  every  hundred  there  should  be  constituted 
a.  Chief  Cojjstahle,  at  whose  mandate  all  those  of  his  hundred 
sworn  to  arms,  should  assemble  and  be  observant  to  him,  for  the 
doing  of  those  things  which  belong  to  the  conservation  of  the 
king's  peace."  No  mention  of  this  officer,  it  is  believed)  can  be 
any  where  found  prior  to  the  date  of  tins  instrument ;  winch  per- 
haps may  no  more  determine  the  question  as  to  his  origiaal  crea- 
tion than  the  stafc  of  Winton,  Be  this  as  it  will,  the  discovery 
ought  at  least  to  teach  those  who  arc  desirous  of  explaining  the 
antiquities  of  our  law,  to  look,  into  matters  of  record,  and  to  trust 
very  little  to  opinion. 

The  Constable  of  the  Vtt.h  (or  Petty  Constable,  as  he  is 
frequently  called,  to  distinguish  him  from  the  officer  last  men- 
tioned) is  he  who  is  generally  understood  by  the  term  constable^ 
when  mentioned  without  any  peculiar  addition. 

This  CONSTABLE  has  been  repeatedly  acknowledged  by  iho 
law,  to  be  u  one  of  the  most  ancient  officers  in  the  realm  for  the 
conservation  of  the  peace,"  Pofih.  13.  4  Inst.  265.  It  must  be 
confessed,  however>  that  no  mention  of  him  by  this  identical  name, 
is  any  where  found  to  occur  anterior  to  the  writ  or  mandate  of 
king  Henri}  III.  already  mentioned ;  whereby  it  is  also  provided 
that  in  every  village  or  township,  there  should  be  constituted  a 
constable  or  two,  according  to  the  number  of  the  inhabitants.  But 
it  is  pretty  certain  that  Lord  Coke's  idea  is  right,  and  that  thi* 
officer  £9  actually  owing  to  the  institution  of  the  frank-pledge, 
usually  attributed  to  King  Alfred,  and  was  in  fact  originally  the 
senior  or  chief  pledge  of  the  tithing  or  deciina.  See  the  stats.  2 
Bdw,  £11.  c.  3.    20  Hen.  VX  c.  U.    2S  Hen.  VIII.  c.  10. 

Thus  it  appears  that  the  ordinance  o£  Hen.  IIL  far  from  insti- 
tuting the  office,  merely  enlarged  the  number  of  officers,  placing 
them  in  towns  and  villages,  instead  of  franchises ;  since  it  might 
frequently  happen  that  a  manor  of  great  extent,  had  only  a  sin- 
gle constable  for  several  townships ;  a  case  exactly  similar,  in- 
deed, sometimes  occurring  at  this  day,  where  a  township,  com- 
prehending several  hamlets,  equally  populous,  it  may  be,  with 
itself,  has  only  one  constable  for  the  whole.  [For  a  con  stable  wick 
cannot  be  created  at  this  day,  unless  by  act  of  parliament. 
1  Mod-  13.] 

We  find  the  Cmtfable  beginning  to  be  familiarly  known  by  that 
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name,  in  the  lime  of  King  Edward  L  but  not  previously.  In 
some  articles  of  inquiry  at  ihe  Eyre,  perhaps,  or  Trailbaston, 
certainly  in  the  time  of  Edward  1.  are  items  in  which  tins  officer 
is  mentioned.  CM.  Made*-,  Mu*.  Brit.  iii.  285.  He  seems  also 
to  be  meant  in  the  two  chanters  of  the  Eyre>  as  given  in  Ekta,  kb. 
I.  c.  20.     126.  123. 

He  is  named  in  the  Btat  of  2  Edv>.  IIL  3.  for  the  first  time  ; 
as  also  in  those  of  4  Mdjo*  III.  c  10.  5  Etlw*  IIL  e.  14*  25  JS^. 
IIL  st.  J.  c.  6.  and  36  i^'.  III.  *f.  I,c,  2.  and  in  several  statutes 
now  repealed  or  obsolete,  in  Lhe  reigns  of  Eic/t.  II.  /fan.  IV-  and 
Hen.  VI.    1  /fr».  VII.  c.  7.  ke. 

Notwithstanding  any  thing  that  has  been  said  or  omitted  in  the 
course  of  this  inquiry,  it  seems  highly  probable,  that  at  the  com- 
mon law,  and  before  the  mandate  of  Henry  III.  the  constable  of 
the  hundred,  and  the  constable  of  the  manor,  were  officers  of  the 
same  nature  and  authority,  originating  at  the  same  time,  and  dif- 
fering only  as  to  the  extent  of  their  several  districts  ;  in  short, 
that  they  bore  to  eac  h  oilier  the  same  analogy  as  subsisted  between 
the  bailiff  of  the  hundred  and  the  bailiff  of  the  manor.  It  follows 
that  the  constable  of  the  hundred  neither  possessed  nor  could 
have  exercised  auy  more  authority  within  the  precinct  of  the  lat* 
ter?  than  the  constable  of  one  manor  possessed  or  could  have 
exercised  in  another ;  the  manor  being  to  all  intents  and  purposes 
exempt  from,  and  excluded  out  of  the  hundred. 

Lord  Bacon  observes,  that  though  the  High  Constable's  autho- 
rity hath  the  more  ample  circuit,  "  yet  I  do  not  find,*'  says  he, 
"that  the  petty  constable  is  subordinate  to  the  high  constable,  or  to 
be  ordered  or  commanded  by  him."  Those  cases  wherein  it  has 
been  adjudged,  that  the  being  subject  to  a  particular  leet,  shall 
not  excuse  a  man  from  serving  the  oil  ice  of  constable  of  the  hun- 
dred, seem  therefore  to  have  been  decided  upon  a  wrong  prin- 
ciple.   See  3  Keb.  197.  230,  231.    Frcem.  348.    11  Mod,  215- 

All  this  is  spoken  with  an  exception,  not  of  acts  of  parliament 
only,  but  also  of  the  powers  and  pretensions  exercised  or  asserted 
by  the  quarter  sessions,  which  latter  has  now  usurfitd  so  much 
and  so  long',  with  respect  to  the  election  and  control,  boih  of  the 
constable  of  the  hundred  and  the  constable  of  the  vill,  that  it  is 
become  difficult,  if  not  impossible,  to  determine,  with  any  degree 
of  precision,  the  actual  rights  of  either. 

In  considering  (he  powers  and  duties  of  this  important  officer, 
we  may  divide  our  researches,  according  to  the  treatise  already 
quoted,  under  the  following  heads. 

I.  1 .  His  Qua  lit:/  ;  and,  2.  Qualification** 
II,  I.  His  Election  ;  and>  2.  Who  arc  exemfttcd. 

III.  His  Power  and  jluthority* 

IV.  His  Duty.  \ 'These  two  are  in  many  instances  coextensive, 

and  arc  therefore  carefully  to  be  compared  together^ 
V.  His  Protection^  Indemnity  and  Allowances  i  and,  lastly, 
VL  His  livsfion&ibility  and  Punishment* 

But  first  it  may  be  necessary  to  state  a  few  particulars  as  to  the 
High  Constable,  or  constable  of  the  hundred  or  similar  division  ; 
who  is  as  much  the  oflicer  of  the  justices  of  the  peace  as  the 
constable  of  the  vill    Eorty  It! 8.    lie  is  elected  at  the  leet  or 
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turn  of  the  hundred,  or  by  justices  of  the  peace,  1  Roll.  Abr. 
535.  Butet*  J  74.  3  Keb,  197.  And  by  slat.  29  Geo.  IT.  c-  25>  §  8, 
9.  in  IVejttnnnsfer,  a  high  constable  is  to  be  elected  annually  by 
the  dean,  or  high  steward,  or  his  deputy*  at  a  court  lee t.  As  to 
his  fiower — he  may  hold  petty  or  statute  sessions  (for  hiring  ser- 
vants) according  to  the  ancient  usage.  Stat.  5  Miz.  c.  4.  But  it 
is  doubtful  whether  he  can  arrest  for  bleach,  or  take  surety,  of 
the  peace.  I  Saiki  331.  d  o.  Eliz>  375,  376.  He  is  said  to  be 
an  officer  within  the  annual  mutiny  act,  for  billeting  of  soldiers ; 
ami  liable  to  the  penalties  thereby  inflicted  for  mal-practicc 
in  so  doing,  and  he  may  occasionally  make  a  deputy,  whose  acts 
in  his  principal's  absence,  will  be  good;  I  Blatfo.  350.  3  Burr. 
12G2.  but  see  the  act  §  I.  under  stat.  4  JCdiv,  IV.  c.  1.  39  Eliz.  c.  20* 
and  13  Geo.  I,  c,  23,  He  may  determine  complaints  of  clothiers, 
and  see  after  abuses  mentioned  in  those  acts.  His  Duty  is — 
To  present  those  who  harbour  strangers  for  whom  they  will  not 
answer.  13  Edw.  L  c.  6.  To  deliver  lists  of  persons  qualified 
to  serve  on  juries.  3  Geo,  II.  c.  25.  and  see  3  Be  4  Ann.  c.  18. 
On  receiving  notice  of  any  robbery,  to  make  fresh  suit  and  hue 
and  cry  after  the  felons,  and  to  defend  actions  against  the  hundred 
by  those  robbed.  8  Geo.  II-  c  16.  See  tit*  Hue  and  Cry,  and 
stat.  1 3  £dw.  I-  c .  6.  To  collect  the  county  rate,  and  pay  it  to 
the  treasurer,  or  account,  at  the  sessions,  on  pain  of  imprison- 
ment. 12  Geo.  II.  t\  29.  The  stat.  17  Geo.  IJ.  c.  5.  as  to  his  pay- 
ing the  allowance  for  vagrants  is  altered  by  stat.  26  Geo.  II.  c.  34. 
To  enforce  the  laws  against  profane  swearing-.  Jy  Geo,  tL  c.  21. 
To  give  notice  to  the  constables  of  the  orders  of  the  lieutenant 
or  deputy  lieutenant  as  to  the  militia,  26  Geo*  111.  c.  107.  This 
officer  is  removable  by  the  justices  of  the  peace,  on  good  cause, 
BtiUt.  174.  I  Sail;.  150,  He  shall  be  discharged  from  serv- 
ing the  office  of  collector  of  the  poor's  rate  during  his  office. 
2  Jones >  46. 

I.  L  TtiF.  Constable  was  ordained  to  refiimes$  felons  and  to 
keep  the  fieace>  of  which  he  is  conservator  by  the  common  law. 
IQ  J'ldyj,  IV.  13.     Cromfi.  Just.  201.    4  Inst.  265. 

His  ofBce  is,  therefore,  First,  original  or  primitive  as  conserva- 
tor of  the  peace  j  and  Secondly,  ministerial  and  relative  to  justices  of 
the  peace,  coroners,  sheriffs,  Sec.  whose  precepts  he  is  to  execute 
1  Hah* 3  /*♦  C.  88. 

He  is  however  an  officer  only  for  his  own  precinct,  and  cannot 
execute  a  warrant  directed  to  the  constable  of  the  vill,  or  fo  all 
constabie&y  generally,  of  that  particular  jurisdiction:  for  he  is 
a  constable  nowhere  else  -t  nor  is  he  coirifwUaMe  to  do  it,  though 
the  warrant  be  directed  to  him  by  name;  but  he  may,  if  he  will, 
and  so  indeed  may  any  other  person.  I  £faiv*s  P.  C.  4S9.  Coinb. 
446.  Garth.  508.  1  Sulk.  176.  3  Sulk.  99.  2  Ld.  Ruym.  1300. 
12  Mod.  316,  Fast.  3 IS.  «.  2  Black.  JRe/i,  1135.  1  H.  Black.  IS 
See  stat,  24  Geo.  II.  c.  5B.  under  which  a  constable  may  execute 
a  warrant  in  any  oilier  county,  &c.  if  endorsed  by  a  justice  of 
such  other  county ,  Sec.  and  carry  the  offender  before  a  justice  of 
such  other  county,  &c.  and  if  the  offender  shall  give  bail,  the 
constable  is  to  deliver  the  recognisance,  examination  or  confes- 
sion of  the  offender,  and  all  other:  proceedings  relating  thereto,  to 
?bc  clerk  of  assises,  or  clerk  of  the  peace  of  the  county,  foe- 
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where  ihc  offence  was  committed,  under  the  penalty  of  10/, 
But  if  the  offence  shall  not  be  bailable,  or  the  offender  shall  not 
give  bail,  the  con*ta$e  shall  carry  the  offender  before  a  justice  of 
the  county  where  the  nfFcnce  was  commuted. 

He  is  an  officer  of  the  court  of  quarter  sessions,  over  whom 
they  have  power.    Comb.  204. 

2.  The  common  law  requires*  that  every  constable  should  be 
idoiieu*  A'omoy  i.  e.  apt  and  fit  to  execute  the  said  office  j  and  he  is 
*aid  in  law,  to  be  idwicus,  who  has  these  three  things,  honesty, 
knowledge  and  ability :  honesty  to  execute  his  office  truly,  with- 
out malice,  affection  or  partiality  ;  knowledge  to  know  what  he 
ought  duly  to  do ;  and  ability  as  well  in  estate  as  body,  that  he 
may  intend  and  execute  his  office  when  need  is,  diligently;  and 
not  for  impotence  or  poverty  neglect  it.  8  Rcfi.  41.  b.  And  ii 
one  be  elected  constable  who  is  not  kloncus^  he  by  the  law  may  be 
discharged  of  his  office,  and  another  who  is  idontusy  appointed  in 
his  place. 

lie  must  be  an  inhabitant  of  the  place  for  which  he  is  chosen, 
j:  Sfod.  25^ 

He  ought  not  to  be  the  keeper  of  a  public  house.  6  Mod.  42. 
And  this  is  made  an  express  disqualification  in  Westminster^  by 
stat.  29  Gro.  II.  c.  25. 

II.  1.  The  Coxst able  is  chosen  by  the  Common  Law,  at  the 
3cct ;  or  where  there  is  no  leet,  at  the  tourn  ;  sometimes  by  the 
suitors,  and  sometimes  by  the  Steward  ;  and  now  iti  many  towns 
and  parishes  by  the  parishioners ;  all  according  to  ancient  and 
particular  usage*  If  he  be  present  when  chosen,  he  is  to  take 
the  oatH  ia  court ;  if  absent,  he  may  be  sworn  before  a  (single) 
justice  of  the  peace.  But  iti  the  latter  case  he  ought  to  have  spe- 
cial notice  of  his  election,  and  a  time  and  place  should  be  ap- 
pointed for  his  taking  the  oath,  [well  and  truly  to  serve  the  office.] 
4  Inat.  265.  2  Satk.  502.  Comb*  416.  2  Jc'ncs,  212,  Salt.  175. 
Ld.  Rtntm.  70,  71.  2  Stra.  1119/1149.  5  Mod.  130,  131.  2  Ha<wk. 
P.  Cc+  10,  §  46. 

Constables  of  London^  (which  city  is  divided  into  twenty-six 
wards,  and  every  ward  into  precincts,  in  each  whereof  is  a  consta- 
ble,) are  nojiwiatrd  by  the  inhabitants  of  each  precinct  on  St. 
Thomas's  day,  and  confirmed,  or  otherwise,  at  the  court  of  warrf- 
sntite  ;  and  after  they  are  confirmed,  they  are  sworn  into  their 
offices  at  a  court  of  Jldcrmcn^  on  the  next  Monday  after  Twelfth 
day;  their  oath  is  long  and  particular,  and  goes  to  duties  now 
seldom  performed,  but  regulated  by  articles  of  the  wardmote  in- 
quest, which  directs  the  several  matters  to  be  observed  by  the 
constable ;  who  is  in  the  nature  of  a  general  superintendant  of 
the  morals  of  the  inhabitants;  and  he  ought  to  notice  all  new- 
comers, who,  if  of  bad  character,  may  be  required  to  give  security 
for  their  good  behaviour,  or  be  imprisoned;  and  see  Carth.  129. 
13S.  Every  constable  may  execute  warrants  through  the  whole 
city* 

In  case  a  constable  die,  or  quit  the  precinct,  two  justices  may- 
make  and  swear  a  new-  one,  till  the  lord  of  the  manor  shall  hold 
a  court  leet,  or  till  the  next  quarter  sessions,  who  may  either  ap- 
prove of  the  constable  so  made,  or  appoint  another.    Also,  if 
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he  continue  above  a  year  in  office,  the  quarter  sessions  may 
discharge  him,  and  put  another  in  Ins  place  until  the  lord  shall 
hold  a  court.  But  justices  of  the  peace,  either  in  or  out  of  the 
quarter  sessions,  cannot  in  any  other  case  discharge  a  constable 
chosen  in  the  leet.  Stat*  13  &;  14  Car.  1L  c.  \%  Comb.  328. 
Stra.  7$9.  1050,  1213.    BulnL  174.    Siy,  3G2.    Bam.  51. 

A  imiwlamiw  may  be  granted  to  the  steward  of  a  court  leet  to 
swear  a  constable.    Comb.  265. 

A  person  may  he  indicted  for  not  taking  upon  him  the  office 
of  constable.  Stra.  920.  See  5  Mod.  95.  for  the  form  of  the  in- 
dictmcnt- 

In  the  leet  or  toui  n  where  one  is  elected  constable,  and  re- 
fuses to  be  sworn,  he  may,  if  present,  be  fined  for  the  contempt ; 
if  absent,  amerced  or  subjected  to  a  penalty  for  non-acceptance  of 
the  office  according  to  the  order.    5  Mod.  130. 

Though  the  justices  of  the  peace  have  not  originally  the  ma- 
king of  the  constable,  it  is  matter  of  the  peace  within  their  ge- 
neral jurisdiction^  and  they  may  examine  it  in  their  sessions. 
%  Jon.  212.  see  1  Mod.  13,  And  on  just  cause  remove  them. 
4  Inst.  267.  And  by  warrant  compel  them  to  appear  and  un- 
sworn.   5  Mod.  123.    ML  78. 

An  information  in  the  nature  of  a  quo  warranto  is  grantablc 
against  one  to  show  by  what  authority  he  exercises  the  office  of 
constable.    2  Stra.  1213. 

2*  Exemptions  from  serving  the  office. —  1>  rfged  Persons^  in- 
capacitated by  weakness,  should  never  be  elected  j  and  in  Wfcf- 
minster  those  of  sixty-three  years  old  are  expressly  exempted  by 
Stat  31  Geo.  II.  c.  17*  §  13, — 2.  Aldermen  of  London,    Doug.  538, 

1  Jon.  462.  Cro.  Car.  585. — 3.  slftof  he  caries  practising  in,  or  with- 
in seven  miles  of  London,  free  of  the  apothecaries'  company,  or 
in  the  country  having  served  seven  years.  Stat.  6  St  7  IV.  III.  c. 
4.< — 4.  Attorneys  of  the  courts  of  A.  B.  and  C.  P.  Aroy,  1 12,  Mat  . 
30.  Cro.  Car.  389.  Doug.  538. — 5.  Barbers^  see  float)  Surgeons. — 
6.  Practising  Barristers.  2  II.  P.  C.  103.  1  Mod.  22.-7.  Dis- 
senters being  teachers  and  preachers,  but  not  others,  by  stat.  i 
W.  &  M.  c.  13.  See  ftost. — 3.  Foreigners  naturalized,  5  Burr. 
2790.  who  may  rather  be  said  to  be  incapacitated. — 9.  Militia,  Ser- 
jeants or  private  men  serving  in>  26  Geo.  II I,  t.  107,  %  130.— - 
10.  Parliament^  servants  to  members  of,  I  Mod.  13.  but  this  seem^ 
doubtful.* — IL  Physicians,  President  and  Fellows  of  the  college  hx 
London,  by  stat.  32  Hen.  VIII.  c.  40.  but  no  other  physicians,  nor 
they  elsewhere.  See  1  Mod.  22.  and  centra,  I  Sid.  431.   2  Keb.  57S. 

2  P.  C.  100. — 12.  Prosecutors  of  Felons  ;  the  original  proprie- 
tor, or  first  assignee  of  a  certificate}  (commonly  called  a  Tyburn  - 
ticket,)  if  a  pat'ish  or  ward  office  \  within  the  parish  or  ward  in 
which  the  felony  happened  ;  to  be  only  once  used,  by  slat.  10  8c 
It  W.  III.  c.  23.  buL  tins  is  no  exemption  from  serving  the  of- 
fice for  a  manor  ;  nor,  as  it  should  seem,  for  a  vill  or  township  ; 
nor  where  the  office  is  to  be  executed  out  of  the  privileged  dis- 
trict. 2  Burr.  1132. — 13.  Surgeons,  free  of  the  surgeons'  com- 
pLLiiv  in  London,  examined,  approved  and  exercising  the  science ; 
by  stats.  5  Hen.  VIII.  c.  6.  32  Hen.  VIII.  c.  42.  18  Geo.  II,  c.  15. 
and  by  custom  all  surgeons.  Com.  J?<?/i.  312.  and  it  seems  by  the 
same  statute^  barbers  free  of  that  company  in  London. — A  col- 
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lege  barber  at  Oxford.  Doug.  53  L — But  not  Masters  of  Arts. 
5  Fin.  429.— Nor  justices  of  peace  in  another  county*  Stra*  698. 
But  see  ante,  Aldermen.' — Nor  Officers  of  the  Guards.  1  Lev,  233. 
1  Sid.  272,  355.  2  Hr  P,  C.  1 00.— Nor  Officers  or  Watchmen  at 
the  Custom-Howe.  \  Sid.  272, — Nor  tenants  in  ancient  demesne, 
1  Pent.  344. — Nor  a  younger  brother  of  the  Trinity-Hvuse.  t 
Term  Rc/i.679. 

If,  however,  a  gentleman  of  quality,  or  a  physician i  officer,  Sic, 
he  chosen  constable)  where  there  are  sufficient  persons  beside, 
and  no  special  custom  concerning  it;  it  is  said  such  persons  may 
be  relieved  in  B.  R.    2  Hawk.  P.  C.  100.  c*  10.  §  -41. 

A  Countable  may  make  a  Deputy ;  but  the  constable  is  answera- 
ble* and  his  deputy  ought  to  be  sworn,  though  it  is  not  in  all 
cases  necessary-  Sid.  35S.  and  see  I  Burr.  129,  3  Burr.  126*, 
Stra.  912,  Cromfi.  J,  Pt  20 1.  Bacon* $  L.  T.  1ST.  Moore^  845. 
3  Bulst.  78.  1  Roll.  Refi,  274,  t  Rait-  Abr.  591.  1  Term  Rep, 
682.  But  if  the  deputy  is  duly  allowed  and  sworn,  the  principal 
is  not  answerable.  (Food,  b.  1.  7.  Dissenter*  chosen  to  the 
office  of  constables^  &c.  scrupling  to  take  the  oaths,  may  execute 
the  office  by  deputy,  who  shall  comply  with  the  law  in  this  be- 
half, stat.  I  W.  &  Ml  c,  13.  Constables  may  appoint  a  deputy, 
or  person  to  execute  a  warrant,  when  by  reason  of  sickness,  Sec. 
Lhcy  cannot  do  it  themselves,  A  woman  made  constable,  by  vir- 
tue of  a  custom,  that  the  inhabitants  of  a  town  shall  serve  by 
turns,  on  account  of  their  estates,  or  houses,  may  procure  an- 
other to  serve  for  her,  and  the  custom  is  good.  Cro.  Car.  389. 
3  Term  Rett.  395.    See  2  HawJt.  P.  C.  c.  10.  §  37. 

IU.  The  Constable  hath  as  good  authority  in  his  place,  as 
the  Chief  Justice  of  England  hath  in  his.    1  Roll.  Reft.  23a. 

It  may  save  much  trouble  to  the  inquirer  to  class  the  objects  of 
his  power  and  authority}  as  well  as  thuse  of  his  duty  in  alphabeti- 
cal order ;  a  method  in  some  measure  formerly  pursued  in  Law 
Dictionaries)  but  not  with  sufficient  care  and  accuracy. 

1.  Affray*—  If  he.  nee  one  making  affray,  or  assaulting  another, 
or  breaking  the  peace,  or  hear  or  know  one  to  menace,  or  threaten, 
to  kill,  wound,  maim,  or  beat  another,  the  Constable  may  take  and  set 
him  in  the  stocks,  or  commit  him  to  prison,  (as  he  may  persons 
about  to  make  an  affray,  and  commanded  to  disperse,)  till  the  of- 
fender find  surety  to  keep  the  peace,  or  for  his  good  behaviour, 
Croinp.  J.  P.  130,  131.  155.  201.  Dult.  33.  Lamb.  135.  141. 
But  he  may  not  set  one  who  huth  broken  the  peace  in  the  slocks, 
if  he  can  have  him  to  the  next  gaol  for  the  night.  22  Ediu.  IV. 
35,  Neither  may  he  commit  a  party  after  an  affray  to  compel 
him  to  find  surety  of  the  peace,  as  he  cannot  take  any  man's  oath 
that  he  is  in  fear  of  his  life.  But  he  may  ufton  complaint  arrest 
the  parLy,  and  bring  him  before  a  justice  of  pe^ce  (which  in- 
deed is  always  the  safest  way)  to  find  surety.  Cro.  Eliz.  375.  Rro. 
Tit.  Faux.  Imp.  tf.  2  Halt's  J°,  C.  83.  90.  If  men  be  making  affray 
in  a  house,  and  the  doors  are  shut,  or  persons  making  affray,  run 
into  a  house,  the  constable  may  enter  to  see  the  peace  kept.  And 
If  manslaughter,  or  bloodshed  is  likely  to  ensue,  and  entrance 
■t/fttm  demand  is  refusal*  he  may  break  open  the  doors  to  keep  the 
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peace  and  prevent  the  danger.  Cromfi.  J.  P.  130.  b.  2  HaU*&  P. 
a  95.  135,    See  frost, 2. 

Aid  of  the:  subject  *  requiring  ;  sec  next  division,  Arrest, 

Atehauus*    See  3.  and  fiost,  IV. 

2.  Arrest  of  felons,  &c.  Where  a  felony  is  committed,  though 
out  of  his  precinct,  the  constable  may,  ex  officio,  without  a  war- 
rant, arresi  the  felon,  (if  found  within  his  precinct,)  and  imprison 
him  till  he  can  be  conveyed  to  a  justice  of  peace,  or  to  the  com- 
mon gaol,  2  Haters  P.  C.  90,  95.  120.  If  the  felon  in  any  case  re- 
si  sis  or  flies,  whether  after  arrest  or  before,  and  cannot  be  taken, 
the  constable  may  kill  him*  and  such  killing  is  justifiable.  \  Naicyti 
P.  C.  481.  4S9.  2  Huh-7*  P.  C.  90,  Where  a  felony  lias  been  ac- 
tually committed^  the  constable,  (or  any  person,)  upon  probable 
grounds  of  suspicion,  may  lawfully  (and  it  is  the  constable's  duty 
to)  apprehend  the  suspected  person,  and  carry  him  before  a  magis- 
trate. Cram/i,  J.  P.  15  3,  b,  301,.  I>.  2  Hate's  P,  C  9.  II  Mod. 
248-  Doug.  345.  Lcdwjtk  v.  Cut  eft/tote,  Ptise/i.  23  Geo.  ill. 
R.    llu^k,P,  C.  e<  15*  «.    Stat.  22  Geo.        c.  58.  empowers 

constables  and  watchmen  to  arrest  persons  suspected  of  conveying 
away  stolen  goods  by  night-  Probable  grounds  are  very  many, 
common  fame  ;  hue  and  cry  levied  ;  goods  found  on  a  person, 
&c,  Crom/i.  J.  P.  87.  154.  On*.  121.  12  Re/i.  92.  2  Hak*s  P. 
Cel.  3  Bulst.  287.  In  case  of  a  felony  committed,  or  in  dan- 
ger lo  be  committed,  (us  if  one  beat  or  wound  another  danger- 
ously,) the  constable,  cither  upon  complaint,  or  hue  and  cry!  may 
break  open  the  doors  to  take  the  offender,  If  ufio?i  demand  and 
notice,  be  will  not  yield  himself,  or  entrance  be  refused  j  or  if  the 
constable  act  under  the  justice's  warrant  for  treason  or  felony. 
And  he  may  imprison  the  offender  till  the  injured  party  is 
out  or  danger.  2  Bate's  P.  C,  S3,  90.  94.  Cramp.  J.  P.  Ul. 
BrownL  21 1.  1  BuLit.  146.  The  constable  may  officially  impri- 
son for  a  time  to  ftrcygnl  felony;  as  if  he  see  two  with  weapons 
drawn  ready  to  fight;  or  if  a  man  in  a  fury  be  purposed  to  kill, 
maim,  or  beat  another.  He  may  also  arrest  and  imprison  one  for 
a  felonious  intent,  as  if  a  man  bring  a  helpless  infant  into  a  field 
or  elsewhere,  and  leave  it  to  perish  for  want ;  and  the  constable 
see  this  himself!  2si.    Po/di.  13.    Though  no  felony  has 

actually  been  committed,  constable  and  Ins  assistants  aro  justified 
in  arresting  on  a  given  charge  of  felony.  Doug.  3G0>  and 
in  this  case  constable  may  discharge  the  person  suspected.  Cro. 
Etiz.  202.752.  Dalt,  272,  He  may  arrest  persons  coming  before 
the  king^s  justices  with  force  and  arms,  or  who  bring  force  in  af- 
fray of  the  peace,  or  go  or  vide  armed  in  a  warlike  and  unneces* 
sary  manner.  Stat.  2  J&dw.  III.  e*  3.  And  sec  the  Stat.  5  Ediv, 
UL  c.  14*  as  to  his  arresting  of  RoberdcsntcH,  Wastours,  and  f)raiv- 
latche*.  He  may  take  aid  of  his  neighbours  to  arrest  another, 
or  in  execution  of  any  part  of  his  duty  at  common  law,  and 
under  several  statutes,  and  they  are  compelled  to  assist  him  ;  upon 
affray  or  such  like  he  may  raise  the  people  of  the  realm  to  cause 
the  peace  to  be  observed.  Crom/i.  J.  P.  141.  201.  b-  Comb  309. 
He  may  carry  one  that  he  has  arrested  for  felony  to  the  com- 
mon gaol,  and  the  gaoler  is  bound  to  receive  him,  \  Hate's  P.  C 
595, 
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As  to  what  constable  shall  do  with  a  prisoner  when  taken,  if  for 
an  affray,  see  Affray  above.  In  other  offences  he  may  convey  his 
prisoners  to  the  sheriff,  or  his  gaoler  of  the  county;  or  to  the 
gaoler  of  the  franchise  in  which  they  arc  taken,  who  are  bound  to 
receive  them,  Stat.  4  Ed&.  ML  r.  10.  Sec  stats,  5  Hen.  IV.  c. 
JO.  23  Hen.  VIIL  e.  2,  But  the  best  way  in  all  case*  is,  to  take 
him  ro  a  justice  of  peace,  to  bail  or  discharge  him;  till  when  ll 
is  i he  duty  of  the  constable  to  keep  and  imprison  an  offender, 
2  //.  P,  C,  95>  120.  If  a  telon  fly,  a  constable  ought  to  seize 
his  goods,  ainl  keep  them  for  the  king's  use,  and  send  hue  and 
cry  after  him,  Stat,  27  EUz.  c  1 S.  Bait.  289.  340.  Cramp.  J, 
P.  20  i.  b.  and  on  notice  of  robbery,  is  to  make  hue  and  cry, 
Stat.  »  Get}.  II.  e.  16. 

Armed  going.     See  antet  2. 

Assault.    See  ante,  I,  2. 

3.  Breaking  open  Doors.  Sec  this  division  /tasshn.  Other  oc- 
casions not  yet  mentioned  which  justify  so  doing,  are — A  capias 
uthzgatum)  or  capias  pro  fine.  On  forcible  e?itru  and  detainer 
found  by  inquisition,  or  view  of  justices.  On  escape  from  a  lawful 
arrest.  On  warrant  to  search  for  stolen  goods  if  found.  2  Hale's 
P.  C  151.  117.  It  is  best  always,  and  generally  requisite,  first 
to  signify  the  cause  of  the  constable's  coming,  and  to  demand  that 
the  door  should  be  opened.  2  Hawk.  P.  C.  c.  14-  Fast,  136. 
320f 

4  Deserters;  Constable  may  apprehend  persons  suspected  to 
be  such,  and  take  them  before  a  justice  ;  under  the  annual  muti- 
ny acts ;  and  he  is  allowed  20y.  for  each. 

5.  Disorderly  Hoztscn  and  Persons.  If  there  be  disorderly  drink- 
ing- or  noise  at  an  unseasonable  time  of  night,  especially  in  inns, 
taverns,  or  ale -houses,  the  constable  or  his  Watch  demanding  en- 
trance, and  being  refused,  may  break  open  the  doors  to  see  and 
suppress  the  disorder ;  as  is  constantly  done  in  London  and  Mid- 
dlescx.  2  Hale's  P.  C.  95,  He  gr  his  watchmen,  (or  Indeed  any 
men,)  may  apprehend  indecent  night-walkers,  and  commit  them 
till  morning,  2  Halc\?  P.  C.  93.  And  he  may  arrest  and  com- 
mit lewd  persons  frequenting  bawdy-houses,  to  make  them  find 
security  for  their  good  behaviour.  Cromfi.  Jm  P.  153.  b.  See  tit. 
Bawdy- Houses,  and  Stat  5  Edw.  Ill-  c.  14, 

Felons.    Arrest,  imprisonment,  and  flight  of ;  see  antey  2. 
Hut  and  Cry.     See  antey  3;  ad  fnem  ;  and  IV.  ' 

6.  Husbandry.  He  may  grant  testimonials  under  seal  to  ser- 
vants in  licensing  them  to  change  their  masters.  Stat.  5  liliz. 
c.  4.  And  by  the  same  statute,  he  is  to  cause  all  persons  mete 
for  labour,  to  serve  by  the  day,  in  mowing,  reaping,  &c.  or  on 
refusal,  set  them  in  the  stocks.  By  stats.  43  Eliz,  c*  7.  and  15 
Car.  11.  r,  2.  persons  unlawfully  cutting  corn  growing,  robbing 
orchards  or  gardens,  breaking  fences,  pulling  up  fruit  trees, 
spoiling  woods,  £cc,  (not  being  felony,)  not  satisfying  the  da- 
mages, shall  be  committed  to  the  constable  to  be  whipped. 

Imprisonment.    See  this  division  passim. 

7.  Inn-keepers.  The  constable  on  complaint  may  compel  them 
to  receive  guests.  Br.  Act.  sur  te  Casef  76.  Cramp.  J,  P.  201, 
See  stat.  I  Jac.  L  c ,  P. 

8.  Insult^  to  himself  j  He  may  imprison  any  one  insulting,  as- 
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saulung,  or  making;  affray  on  him,  or  opposing  him,  though  only 
verbally,  in  execution  of  his  office.  1  Roil.  Rift.  238.  Cromfi*  J. 
P.  131.    Ciayt.  10. 

9.  Lunatics  or  JMSKftnrn.  The  constable  may  take  and  im- 
prison; and  he  shall  not  be  charged  if  they  die  there.  Ow* 
98.  and  see  Stat.  IT  Geo.  II.  r.  5.  §  20.  and  this  Dictionary)  tit. 
Lunatic*. 

JO.  JFVare,  SkjWi/  £>/  See  a?^,  1,  2.  The  constable  may  take 
surety  by  obligation  in  his  own  name,  but  not  otherwise^  and 
may  certify  it  at  the  sessions.  10  Ed™.  IV.  c.  13*  Br.  Peace, 
fit.  2.  Sureties^  fd.  23.  Cromfi.  J.  P,  131.  4  Inst.  265.  Cro. 
JLH-.  375,  376. 

11.  Plague^  in  the  lime  of.  Constable  may  command  infect- 
ed persons  to  keep  in  the  house.  Stat.  1  Jac.  I.  c.  31.  See  tit. 
Plague. 

12*  Warrants,  Where  constable  has  a  warrant*  he  is  tied  up 
thereby  to  act  only  as  it  directs.  II  Mod.  248,  If  he  arrests  on  a 
general  warrant,  (before  some  justice,)  he  may  carry  his  prisoner 
to  what  justice  he  will.  5  Reft.  59.  Sec  stat.  24  Geo,  II.  c.  55.  as 
to  endorsed  warrants,  by  which  offenders  may  be  taken  in  any 
county ;  antej  I.  I . 

Though  the  constable  is  not  named  in  3  St  4  W.  Iff  M.  c.  10. 
nor  appointed  to  be  the  officer  to  execute  the  warrants,  yet  the 
justices  may  command  him  to  execute  them.    1  381,  And 

a  constable  need  not  return  his  warrant,  but  should  keep  it  for 
his  own  justification.  See  stat.  24  Geo.  L  c«  44,  I  Sulk,  381. 
2  Ld.  Paijm.  1 196. 

The  Constable  is  the  proper  officer  to  a  justice  of  peace,  and 
bound  to  execute  his  lawful  warrants  \  and  therefore  where  a  sta- 
tute authorizes  a  justice  to  convict  a  person  of  any  crime,  and  to 
levy  the  penalty,  &c.  without  saying  to  whom  such  warrant  shall 
be  directed,  the  constable  is  the  officer  to  execute  the  warrant, 
and  must  obey  it  5  Mod.  130.  1  Salk.  381.  Constable  must  at 
his  peril  take  notice  that  his  warrant  is  by  one  in  the  commission 
of  the  peace.  12  Mod,  347.  and  that  the  matter  is  within  the 
justice's  jurisdiction.  2  Hawk,  P.  C.  c.  13,  §  11.  And  if  guilty  of 
misdemeanor  in  executing  a  lawful  warrant,  he  becomes  a  tres- 
passer. 12  Mod.  344,  But  a  warrant  properly  penned,  (even 
though  the  magistrate  who  issues  it  should  execute:  his  jurisdic- 
tion,) will  by  stat.  24  Geo.  II.  c.  44.  at  all  events  indemnify  the 
officer  who  executes  it  ministerially.    4  Comm.  288. 

13.  Watch*  Constable  hath  power  ex  officio  to  keep  a  watch 
For  the  purpose  to  raise  or  pursue  hue  and  cry  upon  robberies 
committed,  by  the  statute  of  Wtnicn,  c.  I.  to  search  for  lodgers 
in  suburbs  of  cities  that  arc  suspicious  persons,  which  is  to  be 
dune  every  week,  or  at  least  once  in  fifteen  days,  by  the  same  sta- 
tute c,  4.  for  such  as  ride  or  go  armed,  by  the  statute  of  2  E.dvf* 
IIL  c.  3.  for  night  walkers  and  persons  suspicious,  cither  by  night 
or  day,  by  the  statute  of  5  Edw.  III.  c.  4.  And  it  is  in  his  power 
to  hold  such  watches  as  often  as  he  pleases,  and  the  watchmen 
are  his  ministers  and  assistants,  and  are  under  the  same  protec- 
tion with  him,  and  may  act  as  he  doth,  and  regularly  he  ought 
to  be  in  company  with  them  in  their  walk,  and  watch,  2  Hale**  P. 
C  97. 
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A  watchman  hath  a  double  protection  of  the  law,  viz.  1.  As  an 
assistant  io  the  constable  when  he  is  present  or  in  the  watch. 
2.  Pm  civ  as  a  watchman  set  by  order  of  the  law;  and  the  law 
takes  notice  of  his  authority ;  and  the  killing  of  a  watchman  in 
the  execution  of  his  office  is  murder.  2  Hale's  P-  C.  ubi  su/k  If 
an  inhabitant  refuse  to  watch  in  his  turn,  constable  may  set  him 
in  the  stocks.  3  Lev,  20$.  See  stat.  L4  Geo.  II1><\  90.  for  regu- 
lating the  nightly  watch,  and  duty  of  constables  in  Westminster ; 
10  Geo,  II.  r.  22.  for  London*  and  other  acts  only  of  very  local  import- 
ance* and  w  hich  those  who  are  to  act  under  should  diligently 
consult     See  ihis  Dictionary*  lit.  Watchmen. 

IV.  The  Constable's  duty  and  office  continues  till  his  suc- 
cessor be  sworn.  12  Mod.  256.  Though  he  may  for  just  cause 
be  removed  by  the  authority  which  elected  him.  Bul&t<  174.  2 
Hawi:  P,  C  c'.  10.  §  G7j  38. 

Affray.    Sec  III/ J . 

jile- houses.  Constables  are  to  enforce  the  penalties  against  the 
keepers  of  See  ante*  Til.  and  this  Diet.  tit.  J le  houses.  And 
stats.  I  Jac.  L  e>  9.  and  3  Car.  I.  c.  4.  And  by  stat.  2G  Geo.  tt. 
c-  31.  constable  is  to  give  notice  of  the  days  appointed  for  li- 
censing. 

jirmed  going.    See  ante,  III.  2.  and  this  Diet.  tit.  drms. 
Ha-iVdu-htiuses.    See  III. 

Bridges.  By  stat.  22  Hen.  VIII.  c.  5.  constable  and  two  most 
able  inhabitants  in  the  parish  are  to  make  an  assessment  for  the 
■c  pairs  of  bridges^  to  be  allowed  by  Justices.  Sec  1  Haiok.  P.  C. 
c.  77.  §  7. 

Burglary.  If  constable  have  notice  that  one  is  committed,  it 
is  his  duly  to  pursue  the  felon  immediately  though  in  the  night. 
Cro.  Eliz.  16. 

Customs.  By  several  statutes,  constables  are  to  be  assisting  to 
all  persons  appointed  for  the  collecting  and  management  of  the 
customs;  and  to  persona  having  a  warrant  from  the  lord  treasu- 
rer, &c.  to  make  search  for  goods  that  have  not  paid  the  cus- 
toms. See  int.  al.  stats.  12  Car.  II.  r.  19.  23.  and  13  &  U  Car.  II. 
r.  M. 

Distress,  for  rent-  Constables  are  to  assist  in.  See  this  Die- 
ixonary^  tit.  Distress.  He  is  to  make  distresses  under  justices* 
warrants.  Stat.  27  Geo.  II.  c.  20.  under  which  constable  may  take 
his  own  rea&Gttablr  charges. 

Drunkenness.  To  assist  the  justices  in  punishing;  under  stat. 
4  Jac.  t.  c.  5, 

JZscafte.    Sec  fiost*  VI, 

Felons.  Sec  ante}  III.  2.  Felons*  goods,  constable  must  keep 
goods  found  on  the  felon  till  trial,  and  then  return  them  accord- 
ing to  the  directions  of  the  court. 

Tires*  constables  to  assist  at.    See  tins  Dictionary tit.  Fires, 

Fishing  unlawful,  constable  is  to  assist  in  enforcing  acts 
against.  ( 

J-'orciolr  entru*  constable  £&  to  give  assistance  to  justices  of  the 
peace,  in  removing,  or  shali  be  committed  and  fined,    s  Refi.  % 

Game  acts,  to  enforce,    Sec  tltis  Dictionary,  tit*  Game. 
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GuA/iowdtr,  Under  stat,  12  Geo.  Ill,  c.  fil.  constable  may  by 
warrant  search  for  gunpowder.    See  lit.  Gtttiftaiudcr. 

Hawkers  and  Pedlars,  By  stat.  8  £c  9  \\\  III.  c  25,  constable  is 
to  assist  in  putting  the  laws  in  execution  against  hawkers  and 
pedlary  that  travel  without  licenses,  and  by  stat.  1 1  Geo.  II.  c.  26. 
against  hawkers  of  spirits. 

Highways)  constable  is  to  be  aiding  and  assisting"  in  putting  the 
acts  in  execution  relating  to ;  and  to  return  lists  of  persons  quali- 
fied for  the  office  of  surveyor,  he.  but  he  is  not  bound  to  pre- 
sent them  if  out  of  repair,  1  Vent,  336.  See  this  Dictionary, 
tit.  Highway* 

Horses.  Constable  is  to  be  assisting  in  driving  off  commons, 
forests.  Sec*  /torses  and  cattle,  on  pain  of  40*.  Stat.  32  fieri,  VHI. 
c  13*  but  see  stats.  8  Eliz.  r.  8.  and  21  Jac.  I.  c.  28.  And  in 
levying  duties  on  horses*  under  stat.  25  Geo.  III.  r.  49. 

Hue  and  Cry.  By  stats.  13  £dw.  L  s/,  2.  c.  6.  27  Eliz.  c.  13. 
8  Geo.  II.  c.  16.  to  make  Awe  and  cry  after  offenders  where  a 
felony  or  robbery  is  committed  ;  to  call  upon  the  parishioners  to 
assist  in  the  pursuit ;  and  if  the  criminal  he  not  found  in  the 
precinct  of  the  first  constable,  he  is  to  give  notice  to  the  next* 
and  thus  continue  the  pursuit  from  town  to  town,  and  from  coun- 
ty to  county.  And  where  offenders  are  not  taken,  constables  shall 
levy  the  tax:  to  satisfy  the  execution,  on  recovery  against  a  hun- 
dred, and  pay  the  same  to  the  sheriffs,  Ecc.  and  neglecting  to 
make  hue  and  cry,  shall  forfeit  51-  See  this  Dictionary,  tit.  Hue 
and  Cry. 

Husbandry,  see  ante-,  III. 

Innkeepers,  see  ante,  III. 

Juries.  Under  stats.  4  &  5  Wi  M.  c.  24.  7  &  8  IV.  III.  c. 
32.  8  £t  9  ffi  III.  f,  10.  3  St  4  tfroii  c.  18.  3  Geo.  II.  c<  2.5. 
coiistables  arc  to  give  in  to  the  justices  at  Michaelmas  sessions 
yearly,  a  list  of  persons  qualified  to  serve  on  juries.  Those  lists 
are  to  be  made  from  the  rales  of  each  parish ;  and  constables  \v\U 
fully  omitting  persons  qualified,  or  inserting  wrong  persons3  shall 
ibrfeit  "20s.    See  this  Dictionary*  tit.  Jury, 

Labourers,  see  III. 

Land-tax  Acts,  to  assist  operations  of. 
Lead,  sec  Thieves. 

Loner y  Offices  illegal,  constable  is  to  endeavour  to  suppress. 
Stat.  27  Geo,  111,  c  1, 

Malt,  see  this  Dictionary,  tit.  Malt. 

Measures.  By  stat.  22  Car.  II.  c.  S.  constable  is  to  search  and 
examine  if  any  persons  use  other  measures  than  such  as  are 
Winchester  measure,  and  agreeable  to  the  standard ;  and  to  seixc 
and  break  the  same;  and  see  stat.  31  Geo.  II.  c.  17.  for  West- 
minster. 

Militia,  constable's*  duty  as  to ;  sec  the  statutes  relating  to  The 
Militia. 

Might  Walker sy  see  III. 

Physicians,  college  of.  By  Stats.  14  k  15  Hen.  VIII.  c.  5.  and 
32  Hen,  VIII.  tl  40.  in  the  city  of  London,  constable  is  to  be  as- 
sisting to  them  in  putting  their  laws  in  execution. 

Plague,  see  ante,  III. 

Poor**  Rate.    Under  the  stat.  43  Riiz.  f,  2.  §  12.  the  weekly 
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rate  for  the  relief  of  the  poor  is  to  be  assessed,  in  case  the  pa- 
rishioners disagree,  by  the  churchwardens  and  constables,  who 
are  in  either  case  to  levy  the  rate  ;  and  by  §  35.  the  churchwardens 
and  constables  of  every  parish  are  to  collect  the  sums  rated,  and 
pay  the  same  over  to  the  High  Constable .  And  see  stat,  12 
Geo.  1L  r,  20.  and  this  Dictionary,  tit.  Poor. 

Postage.  Under  stat.  9  rfnn.  e.  W.  to  levy  money  due  for  post- 
age of  letters  under  5/.  §  30* 

Presentments,  Constable  is  at  the  quarter  sessions  to  make 
presentment  of  all  things  against  the  peace,  and  belonging  to  his 
office.  Bait.  J.  P.  474*  Fitz.  J.  P.  6.  And  they  are  usually 
summoned  by  the  sheriff  to  attend  the  quarter  sessions  and  assises 
lo  make  presentments  j  u liich  seems  justified  by  no  express  law3 
though  perhaps  by  usa^c. 

Riot.  Constables  are  to  suppress,  and  they  may  ex  officio  com- 
mit offenders,  &c.    See  stat,  1  Geo.  h  c.  5.  and  this  Diet.  tit.  Riot. 

Robbery.    See  Hue  and  Cry. 

Scavenger7*  rates  in  London  shall  be  made  by  constables  and 
churchwardens  under  stat.  2  W.  0?  M.  rti  2  o  8, 

Scolds,  Under  a  presentment  in  the  leet  and  the  steward's 
warrant,  constable  and  his  assistant  may  put  them  in  the  cucking 
stool,    Moore,  847, 

Servant  *y  see  11L  Constables  to  assist  in  levying  duty  on,  under 
stat.  25  Geo.  III.  c.  43. 

Soldiers.  Constables  are  to  quarter  soldiers  in  inns,  ale-houses, 
victualling-houses,  Etc,  Not  to  receive  any  reward  to  excuse 
quartering  them*  To  give  in  lists  to  the  justices,  of  the  houses 
and  persons  obliged  to  quarter  soldiers,  and  to  provide  carriages 
for  troops  on  their  march.  See  the  annual  statutes  concerning 
Soldiers,  and  ante.  III. 

Statu  test,  or  Acts  of  Parliament ;  constables  are  called  upon 
to  assist  in  the  execution  of  these,  on  almost  innumerable  occa- 
sions. 

Sunday.  Constable  is  to  enforce  acts,  1  Car.  I.  r.  1.  and  29 
Car,  II.  c.  7.  against  the  profanation  of.    Sec  this  Dictionary,  tit. 

Holidays. 

Swearing.  By  stat,  19  Geo.  II,  c.  21,  constable  ifi  to  levy  the  pe- 
nalty for  profane  swearing;  which  is  Is,  for  a  servant,  labourer* 
&c.  2s.  for  others  under  the  degree  of  a  gentleman ;  and  5s.  for 
a  gentleman ;  and  as  the  crime  is  repeated,  the  penalty  is  to  be 
doubled. 

Thieves  petty }  of  lead,  iron,  copper,  Sec  constable,  watchmen 
and  beadles  are  to  apprehend,    Stat.  29  Geo.  IL  c.  30. 

Turnpikes,  Constables  to  assist  in  enforcing  the  act,  13  Geo.  III. 
c.  84. 

Vagrants,  constables  to  assist  in  enforcing  the  laws  against, 
See  this  Dictionary,  tit.  Vagrants. 

Warrants  of  Justices.  It  is  part,  and  a  great  part  of  consta- 
ble's duty  to  execute  these,  which  arc  issued  under  an  amazing 
variety  of  acts  of  parliament ;  in  all  which  cases  constable's  office 
is  chiefly  ministerial.    See  ante.  III. 

Watch.    See  ante^  IIL 

Weavers,  Kidderminster,  constable  is  to  assist,  by  stats.  22  Ec 
23  Car.  II.  c.  8* 
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Weights.  Under  stats.  8  Hen,  VIII.  c.  5<  and  16  Ccr,  L  r.  19. 
constables,  being  head  officers  of  places,  shall  have  in  their  cus- 
tody sealed  weights,  Stc,  under  penalties :  persons  buying  or 
selling  by  false  ivcightt  or  measures,  forfeit  5s.  leviable  by  con«- 
stables. 

Wreck.  Under  slat.  \%Ann.  *f.  2,  c.  18*  constables  may  call  to- 
gether assistance  to  save  ships  From  wreck  and  sec  this  Dktion- 
tiry^  tit.  Wreck. 

V.  If  a  Constable  doth  not  his  duty,  he  may  be  indicted  and 
fined  by  the  justices  of  the  peace  j  on  the  other  hand,  he  is  pro- 
tected by  law,  in  the  execution  of  his  duty. 

It  has  been  already  mentioned  that  he  shall  have  aid  of  the 
county  to  pacify  affrays. 

By  stats*  7  Jac.  L  ctifi.  $.  if  any  acihn  is  brought  against  a.  con- 
stable, for  any  thing;  done  by  virtue  of  his  office ,  he,  and  also  all 
others  who  in  his  aid,  or  by  his  command,  shall  do  any  thing 
concerning  his  office,  may  plead  the  general  istiue,  and  give  the 
special  matter  in  evidence,  and  if  he  recovers  he  shall  have 
double  costs.  But  this  must  be  certified  an  the  record  by  the 
jud^e.  2  Vent.  45.  Doug.  29 4.  And  see  stat.  19  Geo.  11.  c.  21. 
against  profane  swearing,  which  gives  treble  costs. 

By  stat.  24  Geo.  II.  c.  44.  no  action  shall  be  brought  against 
any  constable,  or  other  officer,  or  any  person  acting  by  his  order, 
and  in  his  aid,  for  any  thing  done  in  obedience  to  any  warrant  of 
a  justice  of  peace,  until  demand  of  the  perusal  and  copy  of  such 
warrant,  and  the  same  hath  been  refused  or  neglected  by  the 
space  of  six  days ;  and  in  case  after  such  demand  and  compli- 
ance therewith,  any  action  shall  he  brought  against  such  consta- 
ble, &c.  without  making  the  justice  a  defendant;  then  on  produ- 
cing and  proving  such  warrant,  the  jury  shall  give  a  verdict  for 
the  defendant,  notwithstanding  any  defect  of  jurisdiction  in  such 
justice  ;  and  if  such  action  be  brought  jointly  against  such  justice, 
and  also  against  such  constable,  Sec.  then  on  proof  of  such  war- 
rant, the  jury  shall  find  for  such  constable,  fcc.  and  if  the  verdict 
shall  be  given  against  the  justice,  the  plaintiff  shall  recover  his 
costs  against  him,  to  he  taxud  so  as  to  include  costs  plaintiff  shall 
be  Liable  to  pay  to  such  defendant,  Stc.  No  action  shall  be  brought 
against  any  constable,  Etc.  unless  commenced  within  six  calendar 
months  after  the  act  committed.  This  statute  extends  only  to 
actions  of  to  it*    Sec  Suiter's  JV.  P.  24- 

The  charges  of  sending  malefactors  to  gaol,  were  at  common 
law  to  be  borne  by  the  vill  in  which  they  were  apprehended. 
1  Nalc*s  P.  C.  96.  But  now  under  slats.  3  Jac.  L  c.  10.  and  27 
Geo.  IL  c.  3,  where  a  malefactor  h.is  not  sufficient  property  in  the 
county  where  he  is  taken,  on  application  by  the  constable  or  offi- 
cer conveying  him,  a  justice  of  peace  may  on  oath  examine  into 
and  ascertain  the  reasonable  expenses  to  he  allowed  ;  and  by  war- 
rant without  fi:e,  order  the  treasurer  of  the  county  to  pay  the 
same;  except  in  Middles where  such  expenses  arc  to  be  paid 
by  the  overseers  of  the  place  where  the  offender  was  taken. 

By  41  Geo.  III.  [u.  K,)  c.  13.  when  special  constables  are  ap- 
pointed (in  England)  to  execute  warrants  in  cases  of  felony,  two 
justices  may  order  proper  allowances  for  their  expenses,  Sec 
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whether  allowed,  or  disallowed,  by  the  sessions.  In  like,  maimer, 
allowances  may  be  made  to  high-constables  for  extraordinary  ex- 
penses in  the  execution  of  their  duty*  in   cases  of  ifi&rj  Pt- 

If  in  the  execution  of  his  office,  and  acting  within  his  own  dis- 
trict, after  competent  notice  that  he  is  constable,  he,  or  any  that 
come  to  lus  assistance,  be  killed,  it  is  murder;  although  the  par- 
ty killing  do  not  know  his  person.  \  I/ale's  P.  C.  9.  459,  460,  46 L 
2  Ld.  Raym.  1300.    But  see  Leadfs  cases  in  Gjppwa  Low,  21 1. 

If  two  men  are  combating,  and  the  constable  come  to  part  them 
and  is  hurt,  he  shall  have  action  of  trespass;  and  if  he  hurt  them, 
they  shall  not  have  action  against  him-  And  so  of  those  who  aid 
him ;  every  man  who  is  assisting  to  the  constable  in  the  execu- 
tion of  his  office  having  the  same  protection  that  the  law  gives 
to  the  constable,    CtOinfk  J*  P.  130.    2  Hate's  P.  C.  97. 

If  he  be  removed  without  just  cause j  the  court  of  King's 
Bench  will  by  rule  of  court  order  him  to  be  restored  to  his  place 
Butet.  174. 

A  justice  of  peace's  warrant  is  a  sufficient  Justification  of  a  con- 
stable in  a  matter  within  the  jurisdiction  of  such  justice,  Sira. 
711.    See  cnrey  III.  12. 

By  stat.  IS  Geo,  III.  c.  19.  every  constable  is  every  three 
months j  and  within  fourteen  days  after  he  goes  out  of  office?  to 
deliver  to  the  overseers  of  the  poor  un  account  entered  in  a  book? 
kept  for  tin;  purpose,  and  signed  by  him,  of  ail  sums  by  him  ex- 
pended and  received  on  account  of  the  parish,  kc.  which  overseers 
i;rc  within  fourteen  days  to  lay  the  same  before  the  inhabitants,  and 
if  approved,  are  to  pay  the  money  due  out  of  the  poor  rates ; 
buti  if  disallowed,  are  to  deliver  the  book  back  to  tbe  constable, 
who  may  produce  it  bo  fun-  a  justice  of  peace*  ™ivin£  reasonable 
notice  to  the  overseers ;  u  bich  justice  is  to  examine  the  account, 
determine  objections,  settle  the  sum  due,  and  enter  it  in,  and  sign 
the  account ;  and  the  overseers  are  to  pay  such  sum  out  of  the 
poor's  rate  ;  but  may  appeal  (giving  notice)  to  the  quarter  ses- 
sions. 

YL  A  Coxstaui.i:  arresting  one  possessed  of  monev  who  dies, 
is  chargcablu  with  the  money.  And  so  where  he  takes  from  a 
felon,  money  of  which  he  had  robbed  another,  even  though  he 
should  be  After wards  robbed  of  it  himself.    Ow.  121* 

Neglecting  a  duty  incumbent  on  him,  either  by  common  lav, 
or  by  statute,  he  •-.  for  his  default  indictable.  1  Satk,  331.  2  Roll. 
Pc/i.  73* 

If  he  will  not  return  his  warranty  or  certify  what  he  has  done 
under  it,  he  mav  be  fined-  6  Mod,  83.  I  tfa/*.  381*  but  see  5 
m&,  96.  Gib. 

If  he  wilfully  lets  a  felon  escape  out  of  the  stocks,  and  go  at 
large,  it  is  felony.  1  Hftlc**  P*  C  596.  And  it  seems  generally 
agreed,  that  all  voluntary  escapes  in  the  officer,  amount  to  the 
same  crime  as  the  offender  was  guilty  of,  whether  treason  or 
felony.    2  Hawk.  P.  C.  c.  19.  §  22,  et  set/. 

It  is  a  misdemeanor  in  him  to  discharge  an  offender  brought 
to  the  watch-house,  by  a  watchman  in  the  night.  2  Burr.  367. 
But  sec  III.  2. 
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He  is  liable  to  various  pecuniary  and  sometimes  personal  pu- 
nishments, on  neglecting  the  duty  imposed  on  him  by  several 
statutes. 

The  Constable's  Oath. 

YOU  shall  swear ^  that  you  wilt  welt  and  truly  serve  our  Sove- 
reign Lord  the  King  in  the  office  of  Constable  for  the  towns/lift  of 
C.  within  this  manor,  [hundred  or  county, ~]  for  (he  year  now  next 
ensuing,  or  unfit  you  shall  be  thereof'  discharged  by  due  course  of 
law.  You  shall  see  the  King's  ftcace  kept,  and  keefi  all  such  watch. 
a?id  ward  as  arc  usually  accustomed  and  ought  to  be  kept  ;  and 
you  sltall  well  and  truly  do  and  execute  alt  other  things  belonging 
io  the  said  office  according  to  the  best  of  your  knowledge. 

So  help  you  God. 


Form  of  an  Obligation  to  be  taken  by  a  Constable  for  keejdng 
the  Peace. 


KNOW  ALL  MEN  by  these  presents,  That  I,  A.  B, 
ofC  in  the  county  of  D.  labourer,  am  held  and  firmly 
bound  unto  En  F.  yeoman^  constable  of  the  townshi/t  [manor, 
&c.~]  of  C.  aforesaid,  in  the  sum  of  forty  pounds,  to  be 
jiaid  to  the  said  E*  F-  or  his  certain  attorney,  executors^ 
administrators  or  assigns  ;  for  which  payment  to  be  well 
and  faithfully  made,  /  bind  myself,  my  heirs,  executors, 
and  administrators,  firmly  by  these  presents,  sealed  with 

my  scaL    Dated  thin   of  ,  in  the  thirtieth 

year  of  the  reign  of  our  Sovereign  Lord  George  the  Third} 
by  the  Grace  of  God,  of  Great  Britain,  France,  and  Irc- 
land)  King,  Defender  of  the  Faith,  and  so  forth,  and  in 
the  year  of  our  Lord  1790. 

The  condition  of  the  above  written  obligation  is  suchs  That  if  the 
above  bounden  A,  B.  shall  [personalty  appear  at  the  next  general 
quarter  sessions  of  the  ficacc,  to  be  hottlen  in  and  for  the  county  of  D. 
to  do  and  receive  what  shall  be  there  and  then  enjoined  him  by  the 
court,  and.  in  the  mean  time  shall]  keep  the  ficacc,  [and  be  of  thr  good 
behaviour]  towards  the  King  and  alt  his  Itege  people, and  especially  to- 
wards G.  Ft.  of  C-  in  the  said  county,  yeoman,  then  (he  said  obligation 
to  be  void,  or  else  to  remain  in  full  force  end  virtue. 

Signed^  scaled  and  delivered') 
in  the  presence  of  \ 

Oath  of  the  Appraisers  of  Goons  distrained  for  Rent  i  to  be  ad- 
ministered  by  the  Constable. 

YOU  shall  swear  that  you  will  faithfully  appraise  and  value  the 
goods  now  taken  in  distress,  and  mentioned  in  the  inventory  to  you 
shown,  as  between  buyer  and  sette r,  according  to  the  best  of  your  skill 
and  understanding-  , ;  , 

So  help  you  God, 

Vol.  II.  G 
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Appointment  of  a  Dtputf . 

I,  A,  B.  Constable  of  C.  in  the  county  of  D>  do  hereby  makey  tub* 
scitutc  and  afifioint  E.  P.  of  the  same  /daeet  yeoman.,  my  true  and  law- 
ful Defiuty  in  the  office  aforesaid,  a&  long  as  I  shall  hold  the  same  ; 
or  thus,  during  the  continuance  of  my  will  and  fdea&ure,  [or  for  any 
panic ular  purpose,]  dated,  &c. 

For  a  command  or  Proclamation  for  Rioters  todisperse.  See 
tit.  Riot, 

CONSTAT,  Lat]  The  name  of  a  certificate,  which  the  clerk 
of  the  pipe,  and  auditors  of  the  Exchequer,  make  at  the  request  of 
any  person  who  intends  to  plead  or  move  in  that  court,  for  the  dis- 
charge of  any  thing1 ;  and  the  rfiect  of  it  is  the  certifying  what 
constat  (appears)  upon  record^  touching  the  matter  in  question 
See  stats.  3^4  Edw.  VI.  c .  4.  13  E$£,  c.  6.  A  constat  is  held  to 
be  superior  to  an  ordinary  certificate,  because  it  contains  nothing 
but  what  is  evident  on  record.  An  exemplification  under  the  great 
seal,  of  the  enrolment  of  any  letters  patent  is  called  a  constat. 
Co*  Lit.  225* 

CONSTRUCTIVE  TREASON.  The  star  25  Edw.  III.  c.  2. 
was  made  to  define  treason,  and  prevent  ihc  subject  from  being 
Condemned  for  constructive  treason.    See  title  Treason. 

CONSUETUD1NARIUS.  A  ritual  or  book,  containing  the  rites 
and  forms  of  divine  offices,  or  the  customs  of  abbeys  and  monas- 
teries ;  it  is  mentioned  in  Bramfiton. 

CONSUETUDJNIBUS  et  SERV1CIIS,  Is  a  writ  of  right 
close,  which  lies  against  the  tenant  that  dcTorceth  his  lord  of  the 
rent  or  service  due  to  him.  Heg-  Grig.  l>rJ.  Fitz.  A\  B.  151.  When 
the  writ  is  brought  by  the  party  in  the  right  only,  be  shall  count 
of  the  seisin  of  his  ancestor,  and  the  w  rit  be  in  the  debet);  but  when 
he  counts  of  his  own  seisin,  then  the  writ  is  in  the  debet  t%  so  let, 
lfc+  And  if  the  party  say  in  the  writ  ut  in  tedditibu*  et  arrerngiix, 
these  words  prove  that  the  demandant  himself  was  seised  of  the 
services  ;  and  then  if  he  count  in  such  writ  of  seisin  of  his  an- 
cestors, and  not  of  his  own  seizin,  the  writ  shall  abate  ;  so  that  if 
he  will  bring1  a  writ  of  customs  and  services  of  the  seisin  of  his 
ancestors,  b*  outfit  to  leave  these  words,  ut  in  rcdditibita,  tTr. 
out  of  the  writ.  Where  a  person  brings  a  writ  of  customs  and  services 
against  any  tenant,  and  by  count  demands  homage,  the  writ  ought 
to  make  special  mention  thereof;  as  in  Aomagia,  &c.  or  the 
writ  shall  abate.    New  AfoU Beevi  &tz.  A*.  B,  15 1 .    If  this 

writ  be  brought  against  tenant  for  life,  where  the  remainder  is 
over  in  fee,  there  the  tenant  may  pray  in  aid  of  him  in  the  remain- 
der, &c. 

CONSUL,  LatJ]  In  our  law  hooks  signifies  an  carl.  Bract, 
lib.  I.e.  8.  tells  us,  that  as  comes  is  derived  from  comitate,  so  con- 
sid  is  derived  from  consule/ido  ,■  and  in  the  laws  of  Edvard  the 
Confessor,  mention  is  nrnde  of  vicccomitcs  and  viceconsuli.  Blount.. 
Consuls  among  the  ancient  Hwans,  were  chief  officers,  of  which 
two  were  yearly  chosen,  to  govern  the  cily  of  tfome.  Those  who 
now  pass  under  the  name  oicanmlj  residing  in  itis&kaaty&M  from: 
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foreign  nations,  and  in  foreign  ports,  sent  from  England,  are  mer- 
chants, or  persons  of  eminence  and  knowledge,  appointed  to  take 
care  of  the  affairs  and  interests  of  merchants.    See  Le x  Mercat. 
CONSULTA  ECCLESIA,  A  church  full,  or  provided  for. 

CONSULTATION,  consultatio.']  A  writ  whereby  a  cause  hav- 
ing been  removed  by  prohibition  from  the  Ecclesiastical  Court  to 
the  King's  Court,  is  returned  thither  again  i  for  if  the  judges  of  the 
King's  Court,  upon  comparing  the  libel  with  the  suggestion  of  the 
party,  find  the  suggestion  false,  or  not  proved,  and  therefore  the 
cause  to  be  wrongfully  called  from  the  Ecclesiastical  Court,  then 
upon  this  consultation  or  deliberation,  they  decree  it  to  be  returned ; 
whereupon  the  writ  in  this  case  obtained,  is  called  a  consultation. 
Reg.  Orig.  44.  Sec*    Stat,  of  Writ  of  Cowidtationsy  24  Edtv.  I. 

This  writ  is  in  nature  of  a  /irocrdendo ;  but  properly  a  cons  ide- 
ation ought  not  to  be  granted,  but  in  cr*se  where  a  man  cannot 
recover  at  the  common  law,  in  the  King's  Courts.  AWy  #at*  Jirev. 
119.  Causes  of  which  the  Ecclesiastical  or  Spiritual  Courts  have 
jurisdiction,  are  of  administrations,  admissions  of  clerks,  adultery, 
appeals  in  ecclesiastical  causes,  apostacy,  general  bastardy,  blas- 
phemy, solicitation  of  chastity,  dilapidations  and  church  repairs* 
celebration  of  divine  service,  divorces,  fornication,  heresy,  incest, 
institution  of  clerks,  marriage  rites,  oblations,  obventious,  ordi- 
nations, commutation  of  penance,  pensions,  procurations,  schism, 
simony,  tithes,  probate  of  wills,  fee.  and  where  a  suit  is  in  the 
Ecclesiastical  Court,  for  any  of  tlu:sc  causes,  or  the  like,  and  not 
mixed  with  any  temporal  thing,  if  a  suggestion  is  made  for  a  pro- 
hibition, a  consultation  shall  be  awarded.    5  Rcfi.  9. 

To  move  for  a  prohibition  in  another  court,  after  motion  in  the 
chancery*  &c.  on  the  same  libel  which  is  granted,  is  merely  vexa- 
tious, for  which  a  consultation  shall  be  had.  Cro.  Eliz.  277* 
Where  a  consultation  is  granted  upon  the  right  of  the  thing  in 
question,  there  a  new  prohibition  shall  never  be  granted  on  the 
same  libel ;  but  where  granted  upon  any  default  of  the  prohibition 
in  form,  &c.  there  a  prohibition  may  be  granted  upon  the  same 
libel  again.    1  AWs.  Abr.  485.    See  lit*  Prohibition* 

CONTEMPT,  contemftttis.~]  A  disobedience  to  the  rules,  or- 
ders, or  process  of  a  court,  which  hath  power  to  punish  such  of- 
fence j  and  one  may  be  imprisoned  for  a  contempt  done  in  court, 
hut  not  for  a  contewflt  out  of  court,  or  a  private  abuse.  Cro, 
Rliz.  689.  Hut  for  contempt  out  of  court,  an  attachment  may 
be  granted,  Attachment  also  lies  against  one  for  contemfit  to  the 
court,  to  bring  in  the  o (Tender  to  answer  on  interrogatories,  &c. 
and  if  he  cannot  acquit  himself,  he  shall  be  fined.  1  Lid,  305. 
If  a  sheriff,  being  required  to  return  a  writ  directed  to  him,  doth  not 
return  the  writ,  it  is  a  cQ?ttewfiz  ;  and  this  word  is  used  for  a  kind 
of  misdemeanor,  by  doing  what  one  is  forbidden  ;  or  not  doing 
what  he  is  commanded.  13  Rep.  36.  And  as  this  is  sometimes 
a  greater,  and  sometimes  a  lesser  offence,  so  it  is  punished  with 
greater  or  less  punishment,  by  fine,  and  sometimes  imprisonment. 
Dyer,  128.  177.    1  BuUt.  85. 

If  a  defendant  in  chancery,  on  service  of  a  aubftana,  does  not 
appear  within  the  time  limited  by  the  rules  of  the  court,  and 
plead,  demur  or  answer  to  the  bill  against  hiro,  he  is  then  said 
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to  be  in  contempt;  and  the  respective  processes  of  contempt  are 
in  successive  order  awarded  against  him.  These  are  attachment! 
attachment  with  proclamations;  a  commission  of  rebellion;  and,  finally, 
a  sei/itest  ration*    3  Comm.  443. 

An  attachment  of  contempt  may  issue  against  a  bishop,  or  other 
peer ;  but  for  not  returning  a  Jitri  facias  de  bonis  ccelcxiasticix,  it 
is  propei-  to  move  against  the  chancellor,  commissary,  or  official. 
jvr?.r  v.  Bishop  of  St.  Jicph,  \  ff7/s.  332. 

It  is  a  contempt  to  institute  a  suit  fictitiously,  though  the  de- 
mand is  real?  either  to  hurt  any  person,  or  to  get  the  opinion 
of  the  court.  Coxe  v;  Phillips  ' Hardin.  237.  239.  See  further 
tit.  Att&ckmtilty  and  4  Comm.  283, 

Contempts  against  the  King's  prerogative,,  are  by  refusing  to  as- 
sist him  for  the  good  of  the  public  ;  either  in  his  councils,  by 
advice,  if  called  upon;  or  in  his  wars,  by  personal  service,  for 
defence  of  the  realm,  against  a  rebellion  or  invasion  1  Hawk. 
P.  C.  c.  22.  / 

Under  this  class  may  be  ranted  the  neglecting  to  join  the 
jiosse  comitat jitfj  or  power  of  the  county,  being  thereunto  required 
by  the  sheriff  or  justices,  according  to  the  stat.  2  Hen.  V.  c.  8. 
(see  tit.  Riots*)  which  is  a  duty  incumbent  upon  all  that  are  15 
years  of  age*  under  the  degree  of  nobility,  and  able  to  travel, 
Z&mb,  EUz.  315, 

Contempts  against  the  prerogative  may  also  be  by  preferring 
the  interests  of  a  foreign  potentate  to  those  of  our  own;  or  do- 
ing or  receiving  any  thing  that  may  create  an  undue  influence, 
in  Favour  of  such  extrinsic  power ;  as  by  taking  a  pension  from 
any  foreign  prince  without  the  consent  of  the  king,  3  ftfii.  144- 
Or  by  disobeying  the  king's  lawful  commands;  whether  by  writs 
issuing  out  of  Ids  courts  of  justice,  or  by  a  summons  to  attend 
his  priry  rouncil ;  or  by  letters  from  The  kinj^  to  a  subject,  com- 
manding him  to  return  from  beyond  the  sea  ;  (for  disobedience  to 
which  his  lands  shall  be  seized  till  he  doth  return,  and  himself 
afterwards  punished  ;)  or  by  his  writ  of  ne  exeat  regno-,  or  pro- 
clamation commanding  the  subject  to  stay  at  home. 

Disobedience  to  any  of  these  commands  is  a  high  misprision 
and  contempt;  and  so,  lastly,  is  disobedience  to  any  act  of  par- 
liament, where  no  particular  penalty  is  assigned  \  for  then  it  is 
pnsishable,  like  the  rest  of  these  contempts,  by  fine  and  imprison- 
ment, at  the  discretion  of  the  king's  courts  of  justice.  4  Comm. 
122.    See  also  1  Hawk.  P.  C.  ce.  23,  23, 24.  and  this  Diet,  tit  Oaf  to, 

CONTENEMENT,  confem?mentum.~]  Is  said  to  signify  a  man *s 
Countenance  or  credit,  which  he  hath  together  with,  and  by  reason 
of,  Jm  freehold:  in  which  sense  it  is  used  in  statute  of  I  Edw. 
IlLand  other  statutes;  and  Rficlman  in  his  Glossary  says,  contene- 
meirttum  est  sestimatio  et  condition* 's  forma,  t/ua  f/uix  in  refiub. 
iitb&iatit.  But  co'itmcmtnt  is,  more  properly,  thai  which  is  neces- 
sary for  the  support  and  maintenance  of  men,  agreeable  to  their 
several  qualities,  or  states  of  life.  See  Magna  Chartay  e.  14.  and 
GlanviU  Uf>.  9,  c.  8.  and  this  Diet.  tit.  Dixtrew. 

CONTINGENT  LEGACY.    See  tit.  Legacy. 

CONTINGENT  REMAINDER.  Contingent  or  executory  re- 
mainders, (whereby  uo  present  interest  passes^)  and  where  the  es- 
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late  in  remainder  is  limited  to  take  effect,  cither  to  a  dubious  and 
uncertain  person,  or  upon  a  dubious  and  uncertain  event;  so  that 
the  particular  estate  may  chance  to  be  deicr mined,  and  the  re- 
mainder never  take  effect,  3  Refi,  20,  2  Comm.  169-  And  sec 
10  Heft.  85.  See  this  Dice,  tit*  Estate,  Limitation,  Remainder,  and 
also  tit.  Executory  Devise. 

CONTINGENT  USE,  Is  a  use  limited  in  a  conveyance  of 
land,  which  may  or  may  not  happen  to  vestj  according  to  the 
contingency  expressed  in  the  limitation  of  such  use.  A  use  in 
contingency  is  such  which  by  possibility  may  happen  in  possesion, 
reversion  or  remainder.    1  j8j8#.  12  (, 

CONTINUAL  CLAIM.    See  tit.  Cinunu 

CONTINUANCE,  Is  the  continuing  of  a  cause  in  court,  by 
entry  upon  the  records  there  for  that  purpose.  There  is  a  co?t~ 
tinuance  of  the  assise,  f^V,  And  continuance  of  a  wrr*  or  action  is 
from  one  term  to  another,  in  case  where  the  sheriff"  hath  not  re- 
turned a  former  Writ*  issued  out  in  the  said  action,  Kitch.  262, 
Continuances  and  essoins  are  amendable  upon  the  roll,  at  any  time 

I  before  judgment.    They  are  the  acts  of  the  court,  ami  at  com- 

mon law  they  may  amend  their  own  acts  before  judgment,  though 
in  another  term  j  hut  their  judgments  art?  only  amendable  in  ihc 

t,  same  term  wherein  they  arc  given,    $  Lev.  431.    Upon  an  origi- 

nal, a  term,  or  two,  or  three  terms  may  be  mesne  between  the 

>  teste  and  the  return;   and  this  shall  be  a  good  continuance  for 

the  defendant  is  not  at  any  prejudice  by  it,  and  the  plaintiff  may 
give  a  day  to  ihc  defendant  beyond  the  common  day,  if  he  will. 

i  But  a  continuance  by  cafiias  ought  to  be  made  from  term  to 

term,  and  there  cannot  be  any  mesne  term,  because  the  defendant 


ought  not  to  stay  so  long  in  prison.    2  Dam Abr.   150.    Jf  a 
i  man  recover  upon  demurrer,  or  by  default*  £cc.  and  a  writ  of  in- 

j  o^uiry  of  damages  is  n warded,  there  ought  to  be  continuances  be- 

tween the  first  and  second  judgment,  otherwise  it  will  be  a  dis- 
\  continuance  ;  for  the  first  is  but  an  award,  and  not  complete,  til] 


the  second  judgment,  upon  the  return  of  the  writ  of  inquiry  of 
damages.  Ibid.  153.  If  the  plaintiff  be  nonsuit,  by  which  the 
defendant  is  to  recover  costs,  if  the  plaintiff  will  not  enter  his 
continuances,  on  purpose  to  save  the  costs,  the  defendant  shall  be 
suffered  to  enter  them.  Cro,  .f&c.  315,317.  The  course  of  the 
court  of  King's  Bench  is  to  enter  no  continuance  upon  the  roll* 
till  after  issue  or  demurrer,  and  then  to  enter  the  continuance  pf 
all  upon  the  back,  before  judgment  j  and  if  it  is  not  entered,  it  is 
error,     Trin.   16  Jac.        R.    Vide  tit.  Discontinuance,,  Process. 

CONTlNUANDO.  A  word  used  in  a  special  declaration  of 
trespass,  when  the  plaintiff  would  recover  damages  for  several 
trespasses  in  the  same  action  ;  and  to  avoid  multiplicity  of  suits, 
a  man  may  in  one  action  of  trespass  recover  damages  for  many 
trespasses,  laying  the  first  to  be  done  with  a  continuando  to  the 
whole  time  in  which  the  rest  of  the  trespasses  were  done  ■>  which 
is  in  this  form,  CoTUinuando  (by  continuing  the  trespass  aforesaid, 
Sec.  from  the  day  aforesaid,  Sac.)  until  such  a  day,  including  the 
last  trespass.    Terms  de  Ley. 

In  trespass  with  a  continuando  of  divers  things,  though  of  some 
of  those  things  there  could  be  no  continuando,  yet  it  shall  bt;  good 
for  those  things  for  which  the  commmnd^  could  be,  and  not  for 
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the  others ;  but  if  the  cctitmuando  had  been  particularly  of  such 
things  whereof  a  conHmmndo  could  not  be,  then  it  had  been  nought. 
3  Zrr,  94.  Every  day's  trespass  is  said  to  be  a  several  trespass ; 
though  a  eontinuando  may  not  be  of  men's  continuing  a  trespass 
day  and  night,  for  some  time  together,  for  mankind  must  take 
some  rest.  Where  cattle  do  trespass  upon  ground,  they  are  con- 
tinually trespassing  night  and  day,  and  therefore  the  continuando 
in  that  case  is  good.  1  LUh  Abr.  307-  Trespass  for  breaking  a 
house  with  a  witfinuando  h  ^ood ;  and  until  a  re-entry  is  made, 
the  continuation  of  the  possession  is  a  continuing  of  the  trespass. 
Lpttw.  1312.    See  tit.  Trrnpasz. 

CONTRABAND  GOODS,  From  contra,  and  the  Itnthn  bando, 
an  edict  or  proclamation  J  Are  those  which  are  prohibited  by 
act  of  parliament,  or  the  king's  proclamation,  to  be  imported 
into,  or  exported  out  of,  this  into  any  other  nation.  See  tit.  A'avi* 
Ration  Acts^  Customs* 

CONTRACAUSATOR,  A  criminal,  or  one  prosecuted  for  a 
crime.    This  word  is  mentioned  in  Leg.  Hen,  L  cap,  61. 

CONTRACT,  contractus?]  A  covenant  or  agreement  between 
two  or  more  persons,  with  a  lawful  consideration  or  cause.  We&t** 
Symb*  part  L.  As  if  a  man  sells  his  horse  or  other  thing  to  an- 
other for  a  sum  of  money ;  or  covenants  in  consideration  of  20/, 
to  make  him  a  lease  of  a  farm,  ficc.  these  are  good  contracts, 
because  there  is  a  quid  pro  guot  or  one  thing  for  another  j  but 
if  a  person  make  promise  to  me,  that  I  shall  have  20*.  and  that 
he  will  be  debtor  to  me  therefor,  and  after  I  demand  the  20s.  and 
lie  will  not  give  it  me,  yet  I  shall  never  have  any  action  to  recover 
this  20.?.  hecause  this  promise  was  no  contract,  but  a  bare  pro- 
mise, or  nudum  pactum  ;  though  if  any  thing  were  given  for  the 
20*.  if  it  were  but  to  the  value  of  a  penny,  then  it  had  been  a 
good  contract.    See  tit,  Consideration. 

Every  contract  doih  imply  in  itself  an  assumpsit  in  law,  to 
perform  the  same  ■  for  a  contract  would  be  to  no  purpose,  if 
there  were  no  means  to  enforce  the  performance  thereof. 
1  L4tL  Abr*  308.  Where  an  action  is  brought  upon  a  con- 
tract, and  the  plaintiff  mistakes  the  mm  agreed  upon>  he  will 
fail  in  his  action  i  but  if  he  brings  his  action  on  the  promise 
in  law,  which  arises  from  the  debt,  there,  although  he  mis* 
takes  the  sum,  he  shall  recover.  Alcyn,  29.  See  tit.  Action^ 
Assumpsit. 

There  is  a  diversity  where  a  day  of  payment  is  limited  on  a 
contract,  and  where  not ;  for  where  it  is  limited,  the  contract  is 
good  presently,  and  an  action  lies  upon  it,  without  payment, 
but  in  the  other  not.  If  a  man  buys  20  yards  of  cloth,  Sec.  the 
contract  is  void,  if  he  do  not  pay  the  money  presently  ;  but  if 
day  of  payment  be  given,  there  the  one  may  have  an  action 
for  the  money,  and  the  other  trover  for  the  cloth.  Dyer, 
30.  293.  Where  a  seller  says  to  a  buyer,  he  will  sell  his  horse 
for  so  much,  and  the  buyer  says  he  will  give  it ;  if  he  pre- 
sently tell  out  the  money,  it  is  a  contract ;  but  if  he  do  not,  it  is 
no  contract  AbiA  Max.  S7.  Hob.  41.  *The  property  of  any 
thing  sold  is  in  the  buyer  immediately  by  the  contract;  though 
regularly  it  must  be  delivered  to  the  buyer,  before  the  seller  can 
bring  his  action  for  the  money.  A'oyj  88.  If  one  contract  to 
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buy  a  horse  or  other  thing  of  me,  and  tio  money  is  paid,  or  car- 
nest  given,  nor  day  set  for  payment  thereof,  nor  the  thing  deli- 
vered ;  in  these  cases,  no  action  will  lie  for  the  money,  or  the 
thing  sold>  but  it  may  be  sold  to  another.    Phwd.  128.  309. 

All  contracts  arc  to  be  certain,  perfect,  and  complete  :  for  an 
agreement  to  give  so  much  tor  a  thing  as  it  shall  be  reasonably 
worth,  U  void  for  Uncertainty ;  so  a  promise  to  pay  money  in  <i 
short  time,  &c,  or  to  give  so  much,  if  he  likes  the  thing  when 
be  sees  it.  JOtjery  £>].  l  Buiat.  92.  Bui  if  I  contract  with  an- 
other to  give  him  10/.  for  such  a  thing,  if  I  like  it  on  seeing 
the  same  -T  this  bargain  is  said  to  be  perfect  at  my  pleasure, 
though  I  may  not  take  the  thing  before  I  have  pawl  the  money. 
If  I  do,  the  seller  may  have  trespass  against  me  j  and  if  he  sell 
it  to  another,  I  may  bring  an  action  on  the  case  against  him. 
JVfty,  104.  If  a  contract  be  to  have  for  cattle  sold  10/.  if  the 
buyer  do  a  certain  thing,  or  else  to  have  2oL  it  is  a  good  contract, 
and  certain  enough.  And  if  I  agree  with  a  person  to  give  him 
so  much  for  his  horse  as  ./.  S.  shall  judge  him  worth,  when  he 
hath  judged  it,  the  contract  is  complete,  arid  an  action  will  He 
on  it  j  and  the  buyer  shall  have  a  reasonable  time  to  demand  the 
judgment  of  f  6\  But  if  he  dies  before  the  judgment  is  given, 
the  contract  is  determined-    Perk.  §  112.  11 4.    Sficfi*  Abr.  29  4, 

In  contracts,  the  thtit  is  to  be  regarded,  in  and  from  which  the 
contract  is  made.  The  words  shall  be  taken  in  the  common  and 
usual  sense,  as  they  are  taken  in  that  place  where  spoken  ;  and 
the  law  doth  not  so  much  look  upon  the  form  of  ivordn,  as  On  the 
substance  and  mind  of  the  parties  therein.  5  Hc/i.  83.  1  Btdat. 
1 75-  A  contract  for  goods  may  be  made  as  well  by  word  of 
mouth,  as  by  deed  in  writing  ;  and  where  it  is  in  writing  only, 
not  scaled  and  delivered,  it  is  all  one  as  by  word,  But  if  the  con- 
tract be  by  writing  scaled  and  delivered,  and  so  turned  into  a 
deed,  then  it  is  of  another  nature  ;  and  in  this  case  generally  the 
action  on  the  verbal  contract  is  gone,  and  some  other  action  lies 
for  breach  thereof.    Pitted.  130.  309.    Dyer,  90, 

Contracts,  not  to  be  performed  in  a  year,  are  to  be  in  writing, 
signed  by  the  part)",  kc.  or  no  action  may  be  brought  on  them  ; 
but  if  no  day  is  set,  or  the  time  is  uncertain,  they  may  be  good 
without  it,  Stat,  29  Car.  II.  c,  3.  And  by  the  same  statute,  no 
contract  for  the  sale  of  goods  for  10/.  or  upwards,  shall  be  gooc?3 
unless  the  buyer  receive  part  of  the  goods  sold,  or  give  something 
in  earnest  to  bind  the  contract,  or  some  note  thereof  be  made  in 
writing,  signed  by  the  person  charged  with  the  contract,  fee  See 
tit-  Fraudsty  Agreement  III.  IV. 

If  two  persons  come  to  a  draper,  and  one  says,  let  this  man 
have  so  much  cloth,  and  I  will  pay  you  ;  there  the  sale  is  to  the 
undertaker  only,  though  the  delivery  is  to  another  by  his  appoint- 
ment; but  if  a  contract  be  made  with  A.  B.  ar.d  the  vendor  scru- 
ples to  let  the  goods  go  without  money,  and  C.  D.  comes  to  him 
and  desires  him  to  let  A.  B.  have  the  goods,  and  undertakes  that 
he  shall  pay  him  for  them,  that  will  be  a  promise  within  the  stat. 
29  Car.  II.  c-  3>  and  ought  to  be  in  writing.    Mod.  fore.  249. 

A  contract  made  and  entered  into  upon  good  consideration,  may 
for  good  considerations  be  dissolved.  See  Agreement  and  Salt'* 
A*  to  Usurious  Contracts,  see  tit.  Usury, 
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CONTRAFACTION,  cototrvfitctm}  A  counterfeiting.  Con- 
trafaciio  nigilli  regis,  a  counterfeiting  the  king's  seal  Blount. 

CONTRA  formam  Collatioxis,  A  writ  that  lay  where  a  man 
had  gWen  lands  in  perpetual  alms,  to  any  late  houses  of  religiont 
as  to  an  abbot  and  convent,  or  iti  the  warden  or  master  of  any  hos- 
pital and  ins  convent,  to  find  certain  poor  men  with  necessaries^ 
and  do  divine  service,  Sic.  ]f  they  aliened  the  land)  to  the  dis- 
herison of  the  house  and  church,  then  the  donor  or  his  heirs, 
should  bring  this  writ  to  recover  the  lands.  It  was  had  against 
the  abbot  or  his  successor ;  not  against  the  alienee,  though  he 
were  tenant  of  the  land ;  and  was  founded  upon  the  statute  of 
WcHm*  2,  c,  1,    fteg*  Grig.  Fitz.  A*  if*  210. 

Contra  formam  Feoffamenti,  A  writ  that  by  for  the  heir  of 
a  tenant,  enfeoffed  of  certain  lands  or  tenements,  by  charter  of 
feoffment  from  a  lord  to  make  certain  services  and  suits  to  his 
court,  who  was  afterwards  distrained  for  more  services  than  were 
mentioned  in  the  charter.    -Reg*  Grig-  176.    Old  -\at.  Brev.  162- 

Coxtra  formam  StaTUTIj  contrary  to  the  form  of  the  statute 
in  such  case  ?nade  and  fsravidrd.^  The  usual  conclusion  of  every 
indictment,  &c.  laid  on  an  offence  created  by  statute. 

If  one  statute  be  relative  to  cnot/i^r^  as  where  the  former  making 
the  offence,  the  latter  adds  a  ficnalt\fy  the  indictment  ought  to  con- 
clude contra  formam  statutorum.    2  Hale's  P.  C.  173.  caft.  24, 

Where  there  are  stx^ral  statutes,  and  it  does  not  appear  on 
which  the  information  is  founded,  the  concluding  contra  formam. 
staluti  is  ill.  Cro.  Jac.  142.  fit.  \9.  Broughton  v.  Afocr,  cited 
as  adjudged  in  Talbot  et  at.  Where  one  act  makes  the  offence % 
and  another  given  the  fiaiahit,  an  information  must  be  contra  for- 
mam stututorum  ;  in  the  case  of  Talbot  and  Sheldon,  indicted  for 
recusancy  contra  formam  statuti,  23  Eliz.  c.  hand  the  judgment  re* 
versed  because  the  penalty  was  demanded  ;  for  the  10  £liz.  made 
the  offence,  and  the  25d  gave  the  penalty?  but  if  the  information 
had  been  for  the  offence  only,  it  had  been  good.  Per  Coke.  Oia. 
135.  Trin.  9  Jac,  See  5  Fim  Abr.  552.  556,  See  further  tit. 
Statutes,  Indictment* 

CONTRAMANDATIO  PLACITI,  A  respiting  or  giving  a 
defendant  further  time  to  answer ;  or  a  countermand  of  what  was 
formerly  ordered.    Leg.  Hen.  L  c.  59. 

CONTRAM AN DATUM,  Is  said  to  be  a  lawful  excuse  winch 
the  defendant  in  a  suit  by  attorney  ailegeth  for  himself,  to  show 
that  the  plaintiff  hath  no  cause  of  complaint.  Blount. 

COXTR  APOS11TO,  A  plea  or  answer.    Let?,  lien.  I.  c.  S4. 

CONTRARIENTS,  In  the  reign  of  King  Edward  II.  Thome* 
Karl  of  Lancaster,  taking  part  whh  the  Barons  against  the  king, 
it  was  not  thought  fit,  in  respect  of  their  great  power*  to  call  them 
rebels  or  traitors,  but  co/tirarients  ;  and  hence  we  have  a  recot'd 
of  those  times,  culled  Rattilttm  Cont rariemiam. 

CONTRATENERE,  To  withhold.  Si  f/uis  dceimas  contratcneat. 
Leg,  Alfvtdi  afrud  Brorrtfiian^  c.  9. 

CONTRAVENTION,  Is  the  action  founded  on  the  breach  of 
law-burrows.    Scotch  Diet. 

CONTRIBULESj  eomribunctks^    Kindred  or  cousins,  Lamb. 
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CONTRIBUTION,  contribute.]  Is  where  every  one  pays  his 
share,  or  contributes  his  part  to  any  thing.  One  parcener  shall 
have  contribution  against  another  ;  one  heir  have  contribution 
□gainst  another  Am-,  in  equal  decree  \  and  one  ftufeftaser  shall 
have  contribution  against  another.  Also  conuxow  in  a  statute  shall 
l>e  equally  charged,  and  not  one  of  them  solely  extended.  3  fir  ft. 
12,  13.  Sec.  On  a  statute  or  recognisance,  there  is  a  contribution 
and  stay  till  the  full  age  of  the  heir,  Stc.  and  this  doth  extend  to 
ihe  lessee  for  life  or  years,  of  the  conusor,  who  has  part  of  the 
land  liable,  and  tticj  heir  within  age  the  residue  :  for  the  land  of 
everyone  of  them  ought  to  he  charged  equally,  because  the  whole 
is  liable  to  the  judgment;  and  this  cannot  be,  if  during  the  non- 
age, the  burden  shall  fall  upon  one  only.  Jenk\  Cent.  $f>.  If  lands 
are  mortgaged}  and  then  devised  to  one  person  lor  life,  with  re- 
mainder to  another,  both  devisees  shall  make  contribution  to  pay- 
ment of  the  mortgage-money.  Chan.  Cat.  224«  27 1*  See  tit. 
Mortgage. 

Where  goods  are  cast  into  the  sea,  for  the  safeguard  of  a  ship, 
or  other  goods,  £tc.  aboard  in  a  tempest;  there  is  a  contribution 
amon£  merchants,  towards  the  loss  of  the  owners-  Sec  tit.  /«• 
zurajice.  And  where  a  robbery  is  committed  on  the  highway, 
and  damages  are  recovered  against  one  or  a  few  persons,  in  an, 
action  against  the  hundred^  the  rest  of  the  inhabitants  shall  make; 
contributioji  to  the  same.    %7  E,Uz.  r,  1       See  tit.  Robbery, 

Conthibutione  Facienda.  A  writ  that  lieth  where  there  are 
tenants  in  common,  that  are  bound  to  do  one  thing,  and  one  is 
put  to  the  whole  burden-  As  where  they  jointly  hold  a  mill  ftro 
indhnsOy  and  take  the  profits  equally,  and  the  mill  falling  into  de- 
cay, one  of  them  will  not  repair  the  mill  ;  now  the  other  shall 
have  a  writ  to  compel  htm  to  contribute  to  the  reparations.  And 
if  there  be  three  coparceners  of  land,  that  owe  suit  to  the  lord's 
court,  and  the  eldest  performs  the  whole  ;  then  may  she  have 
this  writ  to  compel  the  others  to  make  their  contribution.  So 
where  one  suit  is  required  for  land,  and  that  land  being  sold  to 
divers  persons,  suit  js  demanded  of  ihcm  all,  or  some  of  them  by 
distress,  as  entirely  as  if  all  the  land  were  still  in  one,  Reg.  Q%ig, 
175.    Fit~.  A".  B.  162. 

CONTROLLER,  Fr.  conti'erolleur,  Lat,  eontrarottdator.~\  An 
overseer  or  officer  relating  to  public  accounts,  kc.  And  we  have 
divers  officers  of  this  name;  as  Controller  of  the  King's  Household, 
of  the  Afitiuy,  of  the  Custom/? ,  of  the  Excise,  of  the  Mint*  &c.  And 
in  our  courts,  there  IS  the  Controller  of  the  thimftcr,  of  the  Pipe, 
aud  of  the  /Jctf,  Sec.  The  office  of  Controller  of  the  Household^  is 
to  control  the  accounts  of  the  Green  Cloth  ;  and  he  sits  with  the 
Lord  Steward  and  other  officers  in  the  counting-house,  for  daily 
taking  the  accounts  of  all  expenses  of  the  household.  The  Con- 
troller of  the  sVavy  controls  the  payment  of  waives  ;  examines  and 
audits  accounts,  and  inquires  into  rates  of  stores  for  shipping,  &c. 
Controllers  of  the  Customs  and  Excise,  their  office  is  to  control  the 
accounts  of  those  revenues.  And  the  Controller  of  the  Mint 
controls  the  payment  of  wages,  and  accounts  relating  to  the  same. 
Controller  of  the  Hamper  is  an  officer  in  the  chancery  attend* 
ing  the  Lord  Chancellor  daily  in  term  time,  and  upon  seal-days  5 
Vol.  IT.  H 
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whose  office  is  to  take  all  things  sealed  from  the  Clerk  of  tlie 
Hamper  ^  enclosed  in  bags  of  leather,  and  to  note  the  just  num- 
ber and  effect  of  all  things  so  received,  and  enter  the  same  in  a 
book,  with  all  the  duties  appertaining  to  his  majesty,  and  other 
officers  for  the  same.  The  Controller  of  th<-  Pipe  is  an  officer  of 
the  Exchequer,  who  writes  out  summons  twice  every  year  to  the 
sheriffs,  to  levy  the  farms  and  debts  of  the  Pipe  j  and  keeps  a 
conlrolment  of  the  Pipes,  Etc.  Controller  of  the  Pell  is  also  an 
officer  of  the  Exchequer;  of  which  sort  there  are  two,  who  arc 
the  Chamberlain's  clerks,  that  do  or  should  keep  a  controlment 
of  the  Pell,  of  receipts  and  goings  out;  and  this  officer  was  origin- 
ally such  as  took  notes  of  other  officers'  accounts  or  receipts} 
to  the  intent  to  discover  if  they  dealt  amiss,  and  was  ordained 
for  Lhc  prince's  better  security.  Fief  a,  lid.  L.  cap.  IS.  Stat.  IS 
Edw.  III.  cap.  3.  This  last  seems  to  be  the  original  use  and  de- 
sign of  all  Controllers. 

CONTRO  VER,  controuvcur.~\    Signifies  in  our  law  one  that 
of  his  own  head  devises  or  invents  false  news,    2  Inst.  227. 
CONTROVERTED  ELECTION.    See  Parliament  VL  (B,)  5 
C  ON  V  EN  ABLE,  Fr]    Agreeable.    Stat.  27  Edw.  111.  c.  21. 
Sec  Covcnable. 

CON  VENIENT,  conveniens^  Of  the  use  of  this  word,  Sir 
J£dw.  Coke,  in  his  Institute^  says,  Non  solum  quod  licet  $ed  yuod 
c$t  conveniens  est  cottsiderundum,  nitdt  guod  est  inconveniens  est 
licit  urn.     I  Inat,  66* 

CONVENT,  conventus^  Signifies  the  fraternity  of  an  abbey 
Qr  priory  ;  as  societas  doth  the  number  of  fellows  in  a  college. 
Bract*  lih.  2*  c*  35*    See  tit*  Mwiastery,  Alortmain. 

CONVENTICLE,  conventicidum.j  A  private  assembly  or 
meeting  for  the  exercise  of  religion  ;  first  used  ys  a  term  of  dis- 
grace for  the  meetings  of  UlckUJfe  in  this  nation,  above  two  hun- 
dred years  since  ;  and  now  applied  to  the  illegal  meetings  of  the 
Xonc<jif>rmht$.  It  is  mentioned  in  the  statutes  2  Hen.  IV.  c.  15. 
I  Hen.  VI.  r*  3,  and  lfi  Car,  II.  c,  4.  which  statute  was  made  to 
prevent  and  suppress  conventicles ;  and  by  stat.  22  Car.  H.  cap.  I,  it 
b  enacted,  that  if  any  persons  of  the  age  of  sixteen  years,  subjects 
of  this  kingdom,  shall  he  present  at  any  convrnti^le^  where  there 
sire  five  or  more  assembled,  they  shall  be  fined  5$.  for  the  first 
offence,  and  H  *.  for  ihe  second;  and  persons  preaching  incur  a 
penalty  of  20/.  Also  sufFeiing  a  meeting  to  be  held  in  a  house, 
£cc.  is  Liable  to  20/,  penalty.  Justices  of;  peace  have  power  to 
enter  such  houses,  and  seize  persons  assembled,  Sec*  And  if  they 
neglect  their  duty,  they  shall  forfeit  100/.  And  if  any  constable, 
£cc  know  of  such  meetings,  arid  do  not  inform  a  justice  of  peace, 
or  chief  ilia^ktrate,  he  shall  forfeit  5L  But  the  stat.  1  IV.  1?  M. 
st.  L  c  Is.  ordains*  that  Protestant  Dissenters  shall  be  exempted 
from  penalties  ;  though  if  they  meet  in  a  house,  with  the  doors 
locked,  barred,  or  bolted,  such  dissenters  shall  have  no  benefit 
from  that  statute*  By  Stat,  10  Ann,  c.  2,  officers  of  the  govern- 
ment, &c.  present  at  any  convtxiicte,  at  which  there  shall  be  ten 
persons,  if  the  royal  family  be  not  prayed  for  in  express  words* 
shall  forfeit  40/.  and  be  disabled.  See  tit.  Heresy,  Xoucotiforimst s. 
Religion, 
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CONVENTIO,  A  word  used  in  ancient  Jaw  pleadings,  for  an 
agreement  or  covenant  -  as  -tf,  B.  queritur,  b'c.  de  C,  D.  &c.  firo 
to  quod  non  tencat  con  vent  ion  cm, &c.  There  is  a  strange  record 
of  the  court  of  the  manor  of  Hatfield,  in  Com.  Ebor.  held  anno  1} 
Ediv.  IIL  relative  to  a  convention  to  sell  the  Devil,  and  on  earnest 
given,  and  non-delivery,  action  brought.;  which  on  hearing  wa| 
adjudged  iV(  infemum. 

CONVENTION  E,  A  writ  that  lies  for  the  breach  of  any  co- 
venant in  writing,  whether  real  or  personal ;  and  it  is  called  a  Writ 
0} Covenant.    Beg.  Orig.  115.    Mtz.  M  H.  145. 

CONVENTION,  A  parliament  assembled,  but  in  winch  no 
act  is  passed,  or  bill  signed.  Diet, 

The  term  convention  is  rather  applied  to  the  meeting  of  the 
Lords  and  Commons,  without  the  assent  of,  or  bring  called  to- 
gether by,  the  King  j  and  which  can  only  be  justified  ex  necessi- 
tate rei. 

Of  this  nature  was  the  Convention* Parliament,  which  restored 
King  Charles,  ft.  and  which  met  above  a  month  before  his  return  ; 
the  Lords  by  their  own  authority,  and  the  Commons  in  pursuance 
of  writs  issued  in  the  name  of  the  keepers  of  the  liberty  of  En- 
gland by  authority  of  parliament.  And  if  this  convention  had  not 
so  met,  it  was  morally  impossible  that  the  kingdom  should  have 
been  settled  in  peace. 

In  a  similar  manner,  at  the  time  of  the  Revolution,*//.  D.  16S3, 
the  Lords  and  Commons  by  their  own  authority,  and  upon  the 
summons  of  the  Prince  of  Orange ,  (afterward  William  III.)  met 
in  a  convention^  and  therein  disposed  of  the  crown  and  kingdom. 
And  it  is  declared  by  stat>  1  W.  &  M.  si.  I.e.  J,  that  this  conven- 
tion was  really  the  two  houses  of  parliament,  notwithstanding  the 
want  of  writs  or  other  defects  of  form. 

If  we  may  be  allowed  to  suppose  a  possible  case,  that  the 
whole  royal  line  should  at  any  time  fail  and  become  'extinct, 
which  would  indisputably  vacate  the  throne ;  in  this  situation  it 
seems  reasonable  to  presume  that  the  body  of  the  nation,  consist- 
ing of  Lords  and  Commons,  would  have  a  right  to  meet  and  set- 
tle the  government  j  otherwise  there  must  he  no  government  at 
all.  But  whenever  the  throne  is  full,  no  national  meeting,  nor 
any  meeting  pretending  to  be  such,  can  be  legal,  but  the  ftarHn- 
ment  assembled  by  command  of  the  king.  See  tiL  Parliament  $ 
and  1  Comm.  15))  152. 

The  constitution  of  Great  Britain  having  placed  the  repre- 
sentation of  the  nation,  and  the  expression  of  the  national  will, 
in  the  parliament]  no  other  meeting  or  convention  even  of  every 
nidi  vidua  J  in  the  kingdom,  would  be  a  competent  organ  to  ex- 
press that  will ;  and  meetings  of  such  a  nature,  tending  merely 
to  sedition,  and  to  delude  the  people  into  an  imaginary  asser- 
tion of  rights,  which  they  had  before  delegated  to  their  repre- 
sentatives in  parliament,  could  only  tend  to  introduce  anarchy 
and  confusion,  and  to  overturn  every  settled  principle  of  govern- 
ment. An  act  of  parliament  was  passed  in  Ireland)  in  the  year 
1 793,  to  prevent  any  such  meetings  or  conventions;  and  a  few  ig" 
norant  individuals,  who  in  the  same  year  had  dared  to  assemble 
under  that  title  in  Scotland,  were  quickly  dispersed,  and  their 
leaders  convicted  of  seditious  practices  j  for  which  they  were 
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sentenced  to  transportation.    See  further  tit.  Parliament,  Trca*otir 

Seditions  dssembtics* 

CONVENTUALS,  Religious  men  united  together  in  a.  convent 
or  religious  house.  Cowrt. 

CONVENTUAL  CHURCH.  A  church  that  consists  of  regular 
clerks,  professing  some  order  of  religion  ;  or  of  Dean  and  Chap- 
tcr,  or  other  so  c  it  lies  of  spiritual  men. 

CON  VERSION,  Is  where  a  person  finding  or  having  the  goods  of 
another  in  his  possession,  conve rr*  them  10  his  own  use,  without  the 
consent  of  the  owner,  and  for  which  the  proprietor  may  maintain 
an  action  of  trover  and  ctmvernaa  against  him.  And  refusal  to 
restore  goods  is,  firima  facie*  sufficient  rxddrnce  of  a  conversion, 
though  It  docs  not  amount  to  a  conversion.  10  /fe/r.  56.  3  Co  mm, 
152,    See  tit-  Trover. 

CON  VERS  OS.  The  Jews  here  m  'Kn  gland  were  formerly 
called  Comretm)  because  they  were  converted  to  the  Christian 
religion.  King  Hen,  Hi.  built  a  house  for  them  in  London,  and  al- 
lowed them  a  competent  provision  or  subsistence  for  their  lives  ; 
and  this  house  was  called  Domu*  Convrrsorum.  But  by  reason  of 
the  vast  expenses  of  the  wars,  and  the  increase  of  those  eanvcffSt 
they  became  a  burden  to  the  crown  ;  so  that  they  were  placed  in 
abbevs  and  monasteries  for  their  support  and  maintenance.  And 
the  Jews  being  afterwards  banished,  King  Edit**  111,  in  the  51st 
year  of  his  reign,  gave  this  house,  which  had  been  used  for  the 
converted  Jews,  for  the  keeping  of  the  Roils ;  and  it  is  said  to  be 
the.  s^me  which  was  till  lately  en  joyed  by  the  Master  of  the  Rolls. 
B fount,    ffarg.  Co.  Lit.  291.  b. 

CONVEYANCE,  A  deed  which  passes  or  conveys  land  from 
one  man  to  another-  Conveyance  by  feoffment*  and  livery,  was 
the  general  conveyance  at  common  law;  and  if  there  was  a  tenant 
in  possession,  so  that  livery  could  hot  be  made,  then  was  the  re- 
version granted,  and  the  tenant  always  attorned  ;  also  vipon  the 
same  reason,  a  lease  and  release  was  held  to  be  a  good  conveyance 
to  pass  an  estate  ;  but  the  lessee  was  to  be  in  actual  possession, 
before  the  release.  But  the  lease  is  now  considered  as  operating 
so  as  to  give  the  possession,  which  it  does  in  point  of  law. 

By  the  common  /toff,  when  an  estate  did  not  pass  by  feoffment, 
the  vendor  made  a  lease  For  years,  and  the  lessee  ai-mnlly  cMcrr-d  , 
and  the  lessor  granted  the  reversion  to  another,  and  the  lessee 
attorned;  afterwards,  when  an  inheritance  was  to  be  granted, 
then  likewise  was  a  lease  for  years  usually  made,  and  the  lessee 
entered  (as  before)  and  then  the  lessor  released  to  him  ;  but  after 
the  statute  of  u*es%  it  became  an  opinion,  thai  if  a  lease  for  years 
was  made  upon  a  valuable  consideration,  a  release  might  operate 
upon  it  without  an  actual  entry  of  the  lessee  ;  because  the  statute 
did  execute  the  lease,  and  raised  a  use  presently  to  the  lessee; 
and  Serjeant  Moor  was  the  first  who  practised  this  way.  2  Mod. 
251,252, 

The  most  common  conveyances  now  in  use  are  deeds  of  gift, 
bargain  and  sale,  tease  and  release,  fines  and  recoveries,  settle- 
tnents  to  uses^  CJV. 

The  following  further  observations  on  conveyances  at  common 
law,  and  those  which  derive  their  effect  from  the  statute  of  uses, 
are  abridged  from  the  long  and  learned  note  on  1  Inst.  271.  b.,  to 
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winch  the  curious  inquirer  is  referred  for  a  more  particular  in- 
vestigation of  the  subject.  See  also  this  Diet,  tit  Decd^  Estate^ 
Lease  and  Release,  Limitation,  7Vtf£f$,  Uses. 

Feoffments  and  Grants  were  the  two  thief  modes  used  in 
flic  common  law  for  transferring  property*  The  most  compre- 
hensive definition  which  can  be  given  of  a  Feoffmhnt  seems  to 
he,  a  conveyance  of  corporeal  hereditaments*  by  delivery  of  the 
possession,  upon,  or  within  view  of,  the  hereditaments  conveyed. 
This  delivery  was  thus  made,  that  the  lord  and  the  other  tenants 
might  be  witnesses  to  it.  No  charter  of  feoffment  was  necessary  ; 
it  only  served  as  an  authentication  of  the  transaction ;  and  when 
it  was  used,  the  lands  Ave  re  supposed  to  he  transferred,  not  by 
the  charter,  but  by  the  livery  which  it  authenticated.  Soon  after 
the  Conquest,  or  perhaps  towards  the  end  of  the  Sajtan  govern- 
ment, all  estates  were  called  ftcs;  the  original  and  proper  import 
of  the  word  feoffment  is,  the  grant  of  a  fee.  It  came  afterwards 
to  signify  a  grant  with  livery  of  seisin  of  a  free  inheritance  to  a 
man  and  his  heirs  ;  more  respect  being  had  Lo  the  perpetuity,  than 
to  the  feudal  tenure,  of  the  estate  granted.    In  early  times,  after 

1  the  conquest,  the  charters  of  feoffment  were  various  in  point  of 

form.  In  the  time  of  Etliu,  I.  they  began  to  lie  drawn  up  in  a 
more  uniform  style.  The  more  ancient  of  them  generally  run 
with  the  words  dedi%  concessit  or  donavi.  It  was  not  till  a  later 
period  that  feoffavi  came  into  use.  The  more  ancient  feoffments 
were  also  usually  made  in  consideration  of,  or  for  the  homage  and 
service  of  the  feoffee,  and  to  hold  of  the  feoffor  and  his  heirs. 
But  after  the  stat.   Quia  em/iforcut  (IS  Kdiv.  L  */,   1.)  feoffments 

l  were  always  made  to  held  to  the  chief  lords  of  the  fee,  without 

*  the  words  pro  /tomagio  et  sereitio,    See  further,  1  Inst.  6.  a.  271.  b. 

i  The  proper  limitation  of  a  feoffment  is  to  a  man  and  his  heirs; 

!-  but  feoffments  were  often  made  of  conditional  fees,  (or  of  estates 

tail  as  they  are  now  called,)  and  of  life -estates ;  to  which  may  be 
added,  feoffments  of  estates  given  in  frank  marriage  and  frankaJ- 

i  moigne.    To  make  the  feoffment  complete,  the  feoffor  used  to 

give  the  feoffee  seisin  of  the  lands:  this  is  what  the  feudists  call 
Investiture.  It  was  often  made  by  symbolical  tradition,  but  it  was 
always  made  upon  or  within  view  of  the  lands.  When  the  king 
made  a  feoffment,  he  issued  his  writ  to  the  sheriff,  or  some  other 
person,  to  deliver  seisin  ;  other  great  men  did  the  same  ;  and  this 
gave  rise  to  powers  of  attorney.    See  Mad.  J'orm*  prrf, 

A  Grast*  in  the  original  signification  of  the  word,  is  a  convey- 
ance or  transfer  of  an  incorporeal  hereditament.  As  livery  of  sei- 
sin could  not  be  had  of  these,  the  transfer  of  them  was  always 
made  by  writing,  in  order  Lo  produce  that  notoriety,  which  in  the 
transfer  of  corporeal  hereditaments  was  produced  by  delivery  of 
the  possession.  But  in  other  respects  a  feoffment  and  a  grant 
did  not  materially  differ. 

Such  was  the  original  distinction  between  a  feoffment  and  a 
grant  ;  but  from  this  real  difference  in  their  subject  matter  onlv, 
a  difference  was  supposed  to  exist  in  Lheir  operation.  A  Jeoffmcnt 
visibly  operated  on  the  pox-session  ;  a  grant  could  only  operate  on 
the  right  of  the  party  conveying.  Now  as  possession  and  freehold 
were  synonymous  terms,  no  persons  being  considered  to  have  the 
possession  of  tlic  lands  but  he  whn  had  at  least  an  estate  of  free- 
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hold  in  them,  a  coni'-fuance  which  was  considered  as  transferring 
the  possession,  must  necessarily  be  considered  as  transferring  an 
estate  of  Freehold  ;  or,  to  speak  more  accurately  as  transferring 
the  whole  fee.  But  this  reasumng  could  not  apply  to  grants  -r 
their  essential  quality  being  that  of  transferring  things  which  did 
Tint  lie  in  possession  :  they  therefore  could  only  transfer  the  right ; 
that  is,  could  only  transfer  that  estate  which  the  party  had  a  right 
to  convey.  It  is  in  this  sense  the  expressions  are  to  be  under* 
stood,  that  a  feoffment  is  a  tortious,  and  a  grant  a  rightfuty  convey- 
ance.   See  lit.  Ditseisfn. 

This  appears  to  have  been  the  outline  of  conveyances  at  com» 
mon  Jaw,  The  introduction  of  uses  produced  a  great  revolution 
in  this  respect.  Uses  at  the  common  law,  were  in  most  respects 
what  trusts  are  now.  When  a  feoffment  was  made  to  uses,  the 
legal  estate  was  in  the  feoffee.  He  filled  the  possession,  did  the 
Feudal  duties,  and  was  in  the  eye  of  the  law  the  tenant  of  the  fee. 
The  person  to  whose  use  he  was  seised,  called  the  ccstuy  que 
?fir,  had  the  beneficial  property  of  the  lands ;  had  a  right  to  the 
profits;  and  a  right  to  call  upon  the  feoffee  to  convey  the  estate 
to  him,  and  to  defend  it  against  strangers*  This  right  at  first  de- 
pended on  the  conscience  of  the  feoffee  ;  if  he  withheld  the  profits 
from  the  cestuu  que  use,  or  refused  to  convey  the  estate  as  he  di- 
rected, the  feoffee  was  without  remedy.  To  redress  this  griev- 
ance the  writ  of  sub/terna  was  devised,  or  rather  adopted  from 
the  common  law  courts,  by  the  court  of  Chancery,  to  oblige  the 
feoffee  to  attend  in  court  and  disclose  the  trust ;  and  then  the 
court  compelled  him  to  execute  it. 

Thus  uses  were  established  :  they  were  not  considered  as  issu- 
ing out  of,  or  annexed  to,  the  land,  as  a  rent  or  condition,  or  a 
right  of  common ;  but  as  a  trust  reposed  in  the  feoffee,  that  he 
should  dispose  of  the  lands  at  the  discretion  of  the  cestuy  que  use, 
permit  him  to  receive  the  rents,  and  in  all  other  respects  have  the 
beneficial  property  of  the  lands.  To  all  other  persons  except  the 
testiiy  que  usr,  the  feoffee  was  as  much  the  real  owner  of  the  fee, 
as  if  he  did  not  hold  it  to  the  use  of  another ;  his  wife  was  entitled 
to  dower ;  his  infant  heir  was  in  wardship  to  the  lord  j  and  upon 
his  attainder  the  estate  was  forfeited. 

To  remedy  ihese  inconveniences,  the  stat,  27  Hen,  VIII.  c.  10. 
was  passed ;  by  which  the  possession  was  devested  out  of  the 
persons  seised  to  the  use,  and  transferred  to  the  cestuy  que  use. 
For  by  that  statute  it  is  enacted,  "  that  when  any  person  shall  be 
seised  of  any  lands  to  the  use,  confidence,  or  trust  of  any  other 
person  or  persons,  by  reason  of  any  bargain,  sale,  feoffment,  fine, 
recovery,  contract,  agreement,  will,  or  otherwise  \  in  such  case 
the  persons  having  the  use,  confidence,  or  trust,  should  from 
thenceforth  be  deemed  and  adjudged  in  lawful  seisin,  estate  and 
possession  of  and  in  the  lands,  in  the  same  quality,  manner  and 
form  as  they  had  before  in  the  use."  There  sucmsto  belittle 
doubt  hut  that  the  intention  of  the  legislature  in  passing  this  act, 
was  utterly  to  annihilate  the  existence  of  uses  considered  as  dis- 
tinct from  the  possession*  But  they  have  been  preserved  under 
the  appellation  of  trusts.  The  courts  hesitated  much  before  they 
allowed  them  under  this  new  name.  And  at  length  secret  modes 
of  transferring  the  possession  itself,  have  been  discovered,  and 
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have  totally  superseded  that  notorious  and  pviblic  mode  of  trans- 
ferring property]  which  the  common  law  rerjuiredj  and  the  statute 
intended  to  restore  ;  and.  many  modificEitions  or  limitations  of 
real  property  have  been  allowed,  which  the  common  law  did  not 
admit*    See  tit.  Leaxe  and  Release. 

A  son  did  give  and  grant  lands  to  his  mother,  and  her  heirs ; 
though  this  was  a  defective  conveyance  ;  t  common  law,  yet  it 
was  adjudged  good  hy  way  of  use,  to  support  the  intention  of  the 
donor,  and  therefore  by  these  words  a  use  did  arise  to  the  mother 
by  way  of  covenant  to  stand  seised*  2  Lev,  225.  A  feoffment 
without  livery  and  seisin*  will  not  enure  as  a  grant;  but  where 
made  in  consideration  of  a  marriage,  &x.  it  has  been  adjudged, 
that  it  did  enure  as  a  covenant  to  stand  seised  to  uses.  2  Lev. 
213- 

Tenant  in  fee,  in  consideration  of  marriage,  covenanted*  granted* 
and  agreed  all  that  messuage  to  the  use  of  himself  for  life,  then 
to  his  wife  for  life,  for  her  jointure,  then  to  their  first  son  in  tail 
male,  &x.  Now  by  these  words  it  appeared,  that  the  husband 
intended  some  benefit  for  his  wife,  wherefore  the  court  supplied 
other  words  to  make  the  conveyance  sensible.  1  Lutw.  7$2.  1  Inst. 
27  I.  b.  n. 

A  conveyance  cannot  be  fraudulent  in  part,  and  good  as  to  the 
vest ;  for  if  it  be  fraudulent  and  void  in  part,  it  is  void  in  all,  and 
it  cannot  be  divided*  \  Lid,  Abr.  311.  Fraudulent  conveyances 
to  deceive  creditors*  defraud  purchasers,  &c,  arc  void,  by  stats. 
13  Eliz.  cajt.  5.    27  Eliz.  cap.  4.    See  tit.  Fraud. 


CONVICT  and  CONVICTION. 

Convict,  convictus.']  He  that  is  found  guilty  of  an  offence  by 
verdict  of  a  jury,  Staund*  P.  C\  1 86.  Cro?n/iton  saith,  That  con- 
viction is  either  when  a  man  is  outlawed,  or  appearcth  and  com 
fesseth,  or  is  found  guilty  by  the  inquest :  and  when  a  statute  ex* 
eludes  from  clergy  persons  found  guilty  of  felony,  Sec.  it  extends 
to  those  who  are  convicted  by  confession.  Cromfi.  Just*  y.  The 
1  aw  implies  that  there  must  be  a  conviction,  before  punishment, 
though  it  is  not  sq  mentioned  in  a  statute ;  and  where  any  statute 
makes  a  second  offence  felony,  or  subject  to  a  heavier  punrtsji- 
mem  than  the  first,  it  is  always  implied  that  such  second  offence 
ought  to  be  committed  after  a  conviction  for  the  first*  I  Ifatvk,  P. 
C.  c.  10.  §  9.  c.  41.  §  3. 

Judgment  amounts  to  conviction  ;  though  it  doth  not  follow,  that 
every  one  who  is  cotndct,  is  adjudged.  A  conviction  at  the  king's 
suit  may  be  pleaded  to  a  suit  by  an  informer*  on  a  penal  statute ; 
because  while  in  force  it  makes  the  party  liable  to  the  forfeiture, 
and  no  one  ought  to  be  punished  twice  for  the  same  offence  : 
but  conviction  may  not  be  pleaded  to  a  new  suit  by  the  king.  1 
Hawk.  P.  C,  c.  10.  A  person  convicted  or  attainted  of  one  felony, 
may  be  prosecuted  for  another,  to  bring  accessaries  to  ptiuishment, 
&C.    Fitz.  Cor  on,  379. 

Persons  convicted  of  felony  by  verdict,  Stc.  are  not  to  be  admit- 
ted to  bail,  unless  there  be  some  special  motive  for  granting  it  \ 
as  where  a  man  is  not  the  same  person,  Etc  for  bail  ought  to  be 
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before  trial,  when  it  stands  indifferent  whether  the  party  be  guilty* 
or  not,  2  Haivk.  P.  C.  c.  15.  §  43.  80.  See  tit.  Bail.  Conviction 
of  felony,  and  other  crimes;,  disables  a  man  to  be  a  juror,  witness, 
&c  In  our  books,  conviction  and  attainder  are  often  confounded. 
See  (it.  Attainder* 

Situ  ma  k\  PaoCEEmxGS  arc  directed  by  several  acts  of  parlia- 
ment For  the  conviction  of  offenders,  and  the  inflicting  of  certain 
penalties  imposed  by  those  acts.  In  these  there  is  no  interven- 
tion of  a  jury,  but  the  party  accused  is  acquitted  or  condemned 
by  the  suffrage  of  such  person  only,  as  the  statute  lias  appointed 
fur  his  judge. 

Of  this  summary  nature  are  all  trials  for  offences  and  frauds 
contrary  to  the  laws  of  the  Excite^  and  oilier  branches  of  the 
Revenue ;  which  are  to  be  inquired  into  and  determined  by  t he- 
commissioners  of  the  respective  departments,  or  by  justices  of 
peace  in  the  country*  And  experience  has  shown,  that  such  con- 
victions are  absolutely  necessary  for  the  due  collection,  of  the  pub- 
lic money  \  and  are  in  fact  a  species  of  mercy  to  the  delinquents, 
who  would  be  ruined  by  the  expense  and  delay  of  frequent  pro- 
secutions by  action  or  indictment. 

Another  branch  of  summary  proceedings,  is  that  before  justices 
of  the  peace,  in  order  to  inflict  -divers  petty  pecuniary  mulcts,  and 
corporal  penalties*  denounced  by  act  of  parliament,  for  many  dis- 
orderly offences;  such  us  common  swearing,  drunkenness,  vagran- 
cy, idleness,  and  a  vast  variety  of  others  subjected  to  their  juris- 
diction* See  til.  Justice  of  Peace,  and  the  titles  of  the  various  of- 
fences throughout  this  Dictior.ari/.  These  offences  used  ibrmerly 
to  be  put, iatied  by  the  verdict  of  a  jury  in  the  court  leets,  and 
sheriff's  tourn,  the  king's  ancient  courts  of  law  j  and  which  were 
formerly  much  revered  and  respected,  but  are  now  fallen  very 
much  L.tu  disuse  and  contempt. 

The  process  of  these  summary  convictions  is  extremely  speedy. 
Though  the  courts  of  common  Jaw  have  thrown  one  check  upon 
them,  by  making  it  necessary  to  summon  the- party  accused  before 
he  is  condemned;  which  is  now  held  an  indispensable  requisite, 
and  is  highly  consonant  to  the  principles  of  justice,  See  Sti%  26L 
678.  Sulk.  \Sl.  2  Ld.  Raym.  1405.  After  this  summons,  the 
magistrate  may  #o  on  to  examine  one  or  more  witnesses,  as  the 
statute  may  require,  upon  oath  ;  and  then  make  his  convtctitm  of 
the  offender  in  writing  ;  upon  which  he  usually  issues  his  warrant 
either  to  apprehend  the  offender,  in  case  corporal  punishment  is 
lo  he  inflicted  on  him ;  or  else  to  levy  the  penalty  incurred  by 
distress  and  sale  of  his  goods,  according  to  the  directions  of  the  se- 
veral statutes  which  create  the  offence,  or  inflict  the  punishment  ; 
and  which  usually  chalk,  out  the  method  by  which  offenders  are 
to  he  convicted  m  SUCH  particular  cases. 

See  further,  rh is  Dictionary,  lit.  Justices  of  Peace.  £urn\>  Jus- 
tice, lit.  Conviction  ;  and  i  Comm.  c.  20.  as  to  the  policy  of  extend- 
ing this  summary  mode  of  proceeding. 

CONVICT  RECUSANT,  According  to  the  statutes.  See  tit. 
Iiecu&ajit)  PapUts 

COXVI\  LUM,  Signifies  the  same  thing  among  the  laitv,  as 
fiwcytitfip  doth  with  the  clergy,  viz.  When  the  tenant  by  reason 
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<jf  his  tenure  is  bound  to  provide  meat  and  drink  for  his  lord  once 
or  oftencr  in  the  year.  Blount, 

CONVOCATION,  convocation  The  assembly  of  the  repre- 
sentatives of  the  clergy,  to  consult  of  ecclesiastical  matters  m 
lime  of  parliament.  As  there  are  two  houses  of  parliament,  so  there 
are  two  houses  of  convocation ;  the  one  culled  the  Higher  or  Ufi- 
fier  Houxc%  where  the  archbishops  and  all  the  bishops  sit  severally 
by  themselves  ;  and  the  other,  the  Lawtr  House  of  Convocation, 
where  all  the  rest  of  the  clergy  sit,  i.  c.  all  deans  and  archdea- 
cons, one  proctor  far  every  chapter,  and  two  proctors  for  all  the 
clergy  of  each  diocese,  making  in  the  whole  number  one  hundred 
and  sixty 'S*jc  persons.  Each  convocation  house  hath  a  prolocu- 
tor chosen  from  among  themselves,  and  that  of  the  loAver  house 
is  presented  to  the  bishops,  &c. 

The  Archbishop  of  Canterbury  is  the  president  of  the  Convo- 
cation, and  prorogues  and  dissolves  it  by  mandate  from  the  king* 
The  convocation  exercises  jurisdiction  in  making  of  canons,  with 
the  king's  assent;  for  by  the  stat.  25  Hen.  VIII.  r.  19.  the  eonvo* 
cation  is  not  only  to  be  assembled  by  the  king's  writ  \  but  the 
canons  arc  to  have  the  royal  assent ;  they  have  the  examining  and 
censuring  of  heretical  and  schismalical  books,  and  persons,  Sic, 
Bwt  appeal  lies  to  the  king  in  chancery,  or  to  his  delegates.  4 
fit?.  322.  2  KolL  Abr.  225.  But  in  ease  the  king  himself  he  a 
party,  the  appeal  lies,  by  stat.  24  Hen.  VIII.  c>  12.  to  all  the  bishops, 
assembled  in  the  Upper  House  of  Convocation.  See  3  Comm. 
67, 

Mr.  Christian,  in  his  note  on  1  Comm.  280.  remarks,  that  from 
the  statement  there  given,  the  sin  dent  would  perhaps  be  apt  to 
suppose  that  there  is  only  one  convocation  at  a  time.  But  the 
king  before  the  meeting  of  every  new  parliament,  directs  his 
writ  to  each  archbishop  to  summon  a  convocation  in  his  pecu- 
liar province. 

Godoiphin  says,  that  the  convocation  of  the  province  of  Yorkt 
constantly  corresponds,  debates  and  concludes  the  same  matters 
with  the  provincial  synod  of  Canterbury.  God.  99.  But  they  are 
certainly  distinct  and  independent  of  each  other ;  and  when  they 
used  to  tax  the  clergy,  the  different  convocations  sometimes 
granted  different  subsidies.  In  22  Hen,  VIII.  the  convocation  ol 
Canterbury  had  granted  the  king  100,000/*  in  consideration  of 
which  an  act  of  parliament  was  passed  granting  a  free  pardon  to 
the  clergy  for  all  spiritual  offences  ;  but  with  a  proviso,  that  it. 
should  not  extend  to  the  province  oF  Yorkt  unless  its  convocation 
would  grant  a  subsidy  in  proportion ;  or  unless  its  clergy  would 
bind  themselves  individually  to  contribute  as  bountifully.  This 
statute  is  recited  at  large  in  Gib.  Cod.  77. 

AU  deans  and  archdeacons  {as  has  been  already  observed)  arc 
members  of  the  convocation  of  their  province;  each  chapter  sends 
one  proctor  or  representative,  and  me  parochial  flcv^y  in  each 
diocese  of  Canterbury,  two  proctors  ;  but  on  account  of  the  small 
number  oT  dioceses  in  the  province  of  York,  each  archdeaconry 
elects  two  proctors.  In  York  Lhe  convocation  consists  only  of 
one  house ;  but  in  Canterbury  there  arc  two  houses,  of  which  the 
Iwenty-two  bishops  form  the  upper  house  ;  M  wherein  the  arch- 
bishop presides  with  regal  state/'  (says  Bfcickjtvnc)  I  Cvmm.  279.) 
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and  before  the  reformation!  abbots,  priors,  and  other  mitred  pre- 
lates sat  with  the  bishops.  The  lower  house  of  convocation,  in 
the  province  of  Canterbury  consists  of  twenty-two  deans,  fifty- 
throe  archdeacons,  twenty-four  proctors  For  the  chapters,  and 
forty-four  proctors  for  the  parochial  clergy.    Total  144» 

By  slat  8  Urn.  VI.  c,  I.  the  clergy  in  their  attendance  on  the 
convocation,  have  the  same  privilege  in  freedom  from  arrest  as 
the  members  of  the  house  of  commons,  in  their  attendance  on 
parliament. 

CONVOY,  See  Insurance,  I.  3. 

CONUSANCE  OF  PLEAS,  A  privilege  that  a  city  or  town 
hath  to  hold  pleas.    See  Cognisance, 

CONUSANT,  Fr.  eomtoistflnt.^  Knowing  or  understanding : 
as  if  the  son  be  conusant,  and  agreed  to  the  feoffment,  Sec-  Co. 
Litt,  159. 

COOPERS,  Shall  make  their  vessels  of  seasonable  wood,  and 
mark  them  with  their  own  marks,  on  pain  of  3.?.  4d.  forfeiture ; 
and  the  contents  oT  vessels  are  appointed  to  be  observed  under 
like  penalty,  as  the  beer  barrel  shall  contain  thirty-six  gallons,  a 
kilderkin  eighteen,  a  firkin  nine.  Sec  The  wardens  of  the  Coo/iem* 
Company  in  London,  with  an  officer  of  the  mayor,  are  to  search 
all  vessels  for  ale,  beer,  and  soap  to  be  sold  there  \  and  to  mark 
them  that  are  right]  and  they  may  burn  those  that  be  not  so;  and 
if  any  cooper,  &c.  diminish  a  vessel  by  taking  out  the  head,  or  a 
stave  thereof,  it  shall  be  burnt  and  the  offender  forfeit  3s.  Ad. 
Stat.  23  Hen.  VIII.  c  4. 

COOPERTIO,  The  head  or  branches  of  a  tree  cut  down  ; 
though  Coopcrtio  Arborum  is  rather  the  bark  of  timber  trees  felled, 
and  the  chumps  and  broken  wood,  CoweL 

COOPERTURA,  A  thicket  or  covert  of  wood.  Chart,  de  -Fn- 
Text a ,  cap.  12. 

COPARCENERS,  participc$.~)  Otherwise  called  Parceners* 
are  such  as  have  equal  portion  in  the  inheritance  of  an  ancestor ; 
and  by  lavj  arc  the  issue  female,  which,  in  default  of  heirs  male, 
come  in  equality  to  the  lands  of  their  ancestors.  Bract.  lib.  2, 
cap.  30.  They  are  to  make  partition  of  the  lands;  which  ought 
to  be  made  by  co/iarcenrrs  of  full  age,  &c;  And  if  the  estate 
of  a  coparcener  be  in  part  evicted,  the  partition  shall  be  avoided 
in  the  whole.  Pitt.  243.  1  Inst.  173.  1  llrp.  37.  The  crown 
of  England  is  not  subject  to  coparcenary  ;  and  there  is  no  copar- 
cenary m  dignities  &tc.  Ca>  Litt.  27«  Stat.  25  Hep,  VIII.  c.  22. 
See  tit.  Descent,  Parceners, 

COP  ART  N  LRSH1P     See  tit.  Partners  and  Partnership. 

COPE,  A  custom  or  tribute  due  to  the  king,  or  lord  of  the  soil, 
out  of  the  (end  mines  in  some  part  of  Derbyshire  ;  of  which  Man  - 
hve  saiih  : 

Egress  end  regress  to  the  King**-  higtovay, 
The  n?i?iers  have  ;  and  lot  and  cope  they  pay  ; 
The  thirteenth  dixh  of  ore  ivi'hin  their  tnine^ 
To  the  lord,  for  lot,  they  pay  at  measuring  time  j 
Sijr-pence  a  load  for  cope  the  lord  demand*, 
And  that  it  paid  to  the  bergh  muster's  handsj  tfc. 
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See  aiso  Siv  John  Fctttts's  Fodina  Regales,  where  he  treats  on 
this  subject.  This  word,  by  Domesday  Book,  as  Mr.  Hagar  hath 
interpreted  it7  signifies  a  hill  :  and  Cope  is  Liken  for  the  supreme 
cover,  as  the  cope  of  heaven.  Also  it  is  used  for  the  roof  and 
covering  of  a  house ;  the  upper  garment  of  a  priest,  Stc. 

COPIA  L1BELLI  DELIBER  AND  A,  A  writ  that  lay  where  a 
man  could  not  get  the  copy  of  a  libel  at  the  hand  of*  a  judge 
ecclesiasticLilj  to  have  the  same  delivered  to  him.  Regi  Oiig. 
SI. 

COPPA,  A  cop  or  cock  of  grass,  hay  or  corn  divided  into 
tithe  able  portions  ;  as  the  tenth  cock,  8&  This  word,  in  strict- 
ness, denotes  the  gathering  or  laying  op  the  corn  in  eope$y  or 
heaps,  as  the  method  is  for  barley  or  oats,  &c.  not  bound  op, 
that  it  may  be  the  more  fairly  and  justly  tithed  ;  and  in  Kent  they 
still  retain  the  word,  a  cop  or  cap  of  hay,  Straw,  Thorn  in 

Qhrtm. 

COPPER  and  COPPER  ORE,  Copper  plates  and  copper  fully 
wrought,  to  what  duties  liable,  4  £c  5  l\\  &  M.  c.  5.  sect.  2.  All 
copper  may  be  exported  paying  the  lawful  duties  and  customs, 
5  m  &  ffl  c.  17.  Sec  41  Get,  III-  (#i  K.)  c.  68.  and  43  Geo. 
III.  c.  §  11.  regulating  the  exportation  of  copper:  by  the 
latter  act  the  exportation  of  copper  applicable  to  naval  purposes 
may  be  prohibited  by  proclamation  during  the  then  existing  war. 
See  further,  tit.  Mt^/ijgdiion  Jtft*. 

COPPER-PLATE  ENGRAVINGS.  See  tit.  Literary  Pro* 
pcrtu,  tsfc. 

COPY,  copiaJ]  In  a  legal  sense  the  transcript  of  an  original 
writing  ;  as  the  copy  of  a  patent,  of  a  charier,  deed,  Sec.  A  clause 
out  of  a  patent,  taken  from  the  chapel  of  the  rolls,  cannot  be 
given  in  evidence  ;  but  there  must  be  a  true  copy  of  the  whole 
charter  examined  :  it  is  the  same  of  a  record.  And  if  upon  a  trial 
some  part  of  an  office  copy  is  given  in  evidence  to  prove  a  deed, 
which  deed  is  to  prove  the  party's  title  to  the  land  in  question, 
that  gives  it  in  evidence  ;  if  that  part  of  the  office  copy  given  in 
evidence,  be  not  so  much  of  it  as  doth  any  ways  concern  the  land 
in  question,  the  court  will  not  admit  of  it;  for  the  court  will 
have  a  copy  of  the  whole  given,  or  no  part  of  it  shall  be  admit- 
ted. 1  MIL  Ahr.  312,313.  Where  a  deed  is  enrolled,  certifying 
an  attested  copy  is  proof  of  the  enrolment ;  and  such  copy  may 
he  given  in  evidence.  3  Lev.  387*  A  common  deed  cannot  be 
proved  by  a  copy  or  counterpart,  when  the  original  may  be  pro- 
cured. 10  Rep.  92.  And  a  copy  of  a  will  of  lands,  or  the  pro- 
bate, is  not  sufficient;  but  the  will  must  be  shown  as  evidence. 
2  Roll.  dbr.  74-,  Copies  of  court  rolls  admitted  as  evidence.  See 
at  lar^c,  tit.  Evidence. 
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Tf,sura  per  co/iiam  rotttli  curia.]  A  tenure  for  which  the 
tenant  hath  nothing  to  show  but  the  copy  of  the  rolls,  made  by  the 
steward  of  the  lord's  court ;  on  such  tenant's  being  admitted  to 
any  parcel  of  land  or  tenement  belonging  to  the  manor.  4  Reft. 
25.    h  is  called  banc  tenure*  because  held  at  the  will  of  the  lord  : 
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and  Fitzhfrbcrt  says,  it  was  anciently  tenure  in  viiienigtf  and  that 
copyhold  is  but  a  new  name.  Sec  this  Did.  tit.  7't;.ur^  m.  13. 
Some  copyhold*  are  held  by  the  verge  in  ancient  demesne  ;  and 
though  they  are  by  copy,  yet  are  they  a  kind  of  freehold  \  for  if  a 
tenant  of  such  copyhold  commit  felony,  the  king  hath  the  year, 
day  and  waste,  as  in  the  case  of  freeholders:  some  other  copy- 
holds are  such  as  the  tenants  hold  by  common  tenure,  called  mere 
copyhold,  whose  land,  upon  felony  committed,  escheats  to  the  lord 
of  the  manor,  Ettch,  8 ! .  But  copyhold  laud  cannot  be  made  at 
this  day  j  for  the  pillars  of  a  copyhold  estate  are,  That  it  hath 
been  demised  time  out  of  mind  by  copy  of  court-roll ;  and  that 
the  tenements  are  parcel  of,  or  within,  the  manor*  I  Inst.  53.  4 
Rep.  24. 

A  copyhold  cannot  be  created  by  operation  of  law:  and  there- 
fore where  wastes  are  severed  from  the  manor,  by  a  grant  of  the 
latter,  with  the  exception  of  the  former,  though  the  copyholders 
continue  to  have  a  right  of  common  in  the  wastes  by  immemorial 
usage  ;  yet  if  afterwards  a  grant  of  the  soil  of  those  wastes  be 
made  to  trustees  for  the  use  of  ihe  copyholders  in  free  socage, 
the  lands,  when  enclosed,  will  be  freehold,  and  not  copvhokh  2 
Term  -Rep.  415.  705. 

A  copyhold  tenant  had  originally  in  judgment  of  law  but  an 
estate  at  will  ;  yet  custom  so  established  his  estate  that  by  the 
custom  of  the  manor  it  was  descendible,  and  his  heirs  inherited  it ; 
and  there  fore  the  estate  of  the  copyholder  is  not  merely  a'  the  will 
of  the  lord)  but  at  the  will  of  the  lordj  according  to  the  custom  tj 
the  manor  i  so  that  the  custom  of  the  manor  is  the  life  of  copy- 
hold estates;  for  without  a  custom,  or  if  copyholder*  break  their 
custom*  they  arc  subject  to  the  will  of  the  lord ;  and  as  a  copy- 
hold  is  created  hy  custom,  so  it  is  guided  by  custom.  4  /iV/j  21, 
A  copyholder*  so  long  as  he  doth  his  services,  and  doth  not  break 
the  custom  of  ihe  manor,  cannot  be  ejected  by  the  lord  ;  if  he  be, 
he  shall  have  trespass  against  him ;  but  if  a  copyholder  refuses  to 
perform  his  services,  it  is  a  breach  of  the  custom,  and  forfeiture  of 
his  estate. 

It  appears  that  estates  held  by  copy  of  court-roll,  but  not  at  the 
will  of  the  lord,  have  been  deemed  freehold  by  Lord  Coke  (see  I 
/«jFf.  59,  b.)  and  others ;  and  m  order  to  distinguish  them  from 
the  ordinary  kind,  have  been  denominated  customary  freeholds* 
In  consequence  of  die  prevalence  of  this  notion,  a  considerable 
number  of  such  tenants  claimed  a  right  of  voting  as  freeholders  at 
the  election  of  knights  of  the  shire.  This  gave  occasion  to  a 
short  treatise  on  this  subject,  in  which  the  origin  of  lands  held 
in  this  peculiar  wav  is  traced,  and  it  is  proved,  that  though  these 
tenures  in  some  respects  resemble  freeholds,  they  are  in  truth  no- 
thing more  than  a  superior  kind  of  copyhold*  Soon  after  the  pub- 
lication of  this  treatise,  the  Stat  31  Geo.  \\.  c.  14.  was  past,  decla- 
ring that  no  person  holding  by  copy  of  court-ro!l  should  be  en- 
titled to  vote  at  the  election  of  knights  of  the  shire* 

In  some  manors  where  the  custom  hath  been  to  permit  the 
heir  to  succeed  the  ancestor  in  his  tenure*  the  estates  are  stvled 
copyholds  of  inheritance ;  in  others,  where  the  lords  have  been 
more  vigilant  to  maintain  their  rights,  they  remain  copyholds  for 
life  only.    For  the  custom  of  the  manor  has  in  both  cases  so  far 
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superseded  the  will  of  the  lord,  thai  provided  the  services  be 
performed  or  stipulated  for  by  fealty,  he  cannot  in  the  first  instance 
refuse  to  admit  the  heir  of  his  tenant  upon  his  death ;  nor  in  the 
second  can  he  remove  his  present  tenant  so  long  as  he  lives, 
though  he  holds  nominally  by  the  precarious  tenure  of  his  lord's 
iviH.    2  Comm.  97.  147.    And  see  lit.  Ancient  Demesne. 

If  the  lord  refuses  to  admit  he  shall  be  compelled  in  Chance- 
ry. 2  Cro.  368.  And  if  the  lord  refuse  to  admit  a  surrenderee, 
on  account  of  a  disagreement  about  the  fine  to  be  paid,  the  court 
of  B.  R.  will  grant  a  mandamus  to  compel  the  lord  to  admit  with- 
out examining  the  right  to  the  line.  2  Term  Rep.  484.  But  that 
court  will  not  grant  a  mandamus  to  admit  a  copyholder  by  descent ; 
because  without  admittance  he  has  a  complete  title  against  all  the 
World  but  the  lord.    2  Term  R<p.  198. 

Copy  holds  descend  according  to  the  rules  and  maxims  of  the 
common  law,  (unless  in  particular  manors,  where  there  are  con- 
trary customs,  of  great  antiquity,)  but  such  customary  mhcritances 


shall  not  be  assets,  to  charge  the  heir  in  an  action  of  debt,  Stc. 

ci  4  Rep,  22-  Kit  eh.    Though  a  lease  fur  one  year  of  copyhold  lands, 

which  is  warranted  by  the  common  law,  shall  be  assets  in  the 
hand  of  an  executor.  1  Vent.  163.  Copyholders  hold  their  estates 
free  from  charges  of  dower,  being  created  by  custom,  which  is 

a  paramount  to  title  of  dower.    4  Rep.  24.    Copyhold  inheritances 

have  no  collateral  qualities,  which  do  not  concern  the  descent  j  as 
to  make  them  assets ;  or  whereof  a  wile  may  be  endowed ;  a 
husband  be  tenant  by  the  curtesy,  Btc    But  by  particular  cus- 

i-  torn,  there  may  be  dower  ami  tenancy  by  the  curtesy.    Cro*  Eliz. 

»    -         361.    There  may  be  an  estate-tail  in  copyhold  lands  by  custom, 

f  with  the  cooperation  of  the  stat.   W.  IT.    And  as  a  copyhold  may 

be  entailed  by  custom,  so  by  custom  the  tail  may  be  cut  oft' by 

a  surrender.    1  In  at.  60. 

r,  Where  by  special  custom  a  descent  of  copyholds  may  he,  con- 

0  trary  to  the  rules  of  the  common  law,  such  custom  shall  be  inter- 
|  preted  strictly :  thus,  where  there  is  a  custom  within  a  manor, 

that  lauds  shall  descend  to  the  eldest,  sister*,  where  there  is  nei- 
ther a  son  nor  a  daughter  \  this  shall  not  extend  to  an  tides!  niece  ; 

1  but  in  default  of  such  son,  daughter  and  sister,  the  lands  must 
i  descend  according  to  the  rules  of  the  common  law,    I  Term  Rep. 


466. 

A  copyhold  may  be  barred  by  a  recovery,  by  special  custom ; 
and  a  surrender  may  bar  the  issue  by  custom.  A  fine  and  re- 
covery at  common  law  will  not  destroy  a  copyhold  estate  ;  because 
common  law  assurances  do  not  work  upon  the  assurance  of  the 
copyhold:  though  eopyhold  lands  are  within  the  stai.  4  Hen,  VII. 
c.  24.  of  fines  and  proclamations,  and  five  years  non-claim*  and 
shall  be  barred-    1  Roll.  Abr.  506.    See  tit.  Fine** 

A  plaint  may  be  made  in  the  court  of  the  manor,  in  the  nature 
of  a  real  action,  and  a  recovery  shall  be  had  in  that  plaint  against 
tenant  in  tail,  and  such  a  recovery  shall  be  a  discontinuance  to  the 
estate-tail,  1  Brotvr.l*  12 1*  And  the  suffering  a  recovery  by  a 
copyholder  tenant  for  life  in  the  lord's  court  is  no  forfeiture,  unless 
there  is  a  particular  custom  for  it.  1  Nels.  Abr*  507.  Copyholder* 
may  entail  copyhold  lauds,  and  bar  the  entails  and  remainders,  by 
committing  a  forfeiture.,  as  making  lease  without  license,  &c.  and 
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then  the  lord  is  to  make  three  proclamations,  and  seize  the  copy- 
holdy  after  which  the  lands  arc  gr;tntetl  to  ihe  copyholder,  and 
his  heirs,  Sec.  This  is  the  maimer  in  some  places,  but  it  must  be 
warranted  by  custom.    2  Danv.  Ahr.  191.    Hid.  314. 

Customs  ought  to  be  time  out  of  memory,  to  be  reasonable, 
kc.  And  a  custom  in  deprivation  or  bar  of  a  copyhold  estate, 
shall  be  taken  strictly  ;  but  when  for  making  and  maintaining,  it 
shall  be  construed  favourably.  Com/i.  Cop*  sect*  33.  Cro.  -Eliz. 
879,  An  unreasonable  custom,  as  lor  a  lord  to  exact  exorbitant 
fines  :  for  a  copyholder  for  life  to  cut  down  and  sell  timber-trees, 
&x.  is  void-  A  copyholder  for  life  pleaded  a  custom,  that  every 
copyholder  for  life;  might,  in  the  presence  of  two  other  copyholders* 
appoint  who  should  have  his  copyhold  after  his  death  and  that 
the  two  copyholders  might  assess  a  fine>  so  as  not  to  be  less  than 
had  been  usually  paid ;  and  it  was  adjudged  a  good  custom. 
4  Lt  Mr,  22S*  But  a  custom  to  compel  a  lord  to  make  a  grant}  is 
said  lo  be  against  law  s  though  it  may  be  good  to  admit  a  tenant* 
Moor,  7S8. 

By  the  custom  of  some  manors,  vhere  copyhold  lands  are 
granted  to  two  or  more  persons  fur  livpg,  the  person  first  named 
in  the  copy  tnay  surrender  all  the  lands.  \  .Yds,  -ibr,  497.  There 
are  cuituins  rations  loci* different  from  other  places:  but  though 
a  custom  may  be  applied  to  a  particular  place  ;  yet  it  is  against 
the  nature  of  a  custom  of  a  manor  to  apply  it  to  one  particular 
tenant-    1  AWs,  504.    I  Lutvi.  126. 

There  are  usually  custom-rolls  of  manors  exhibited  on  oath  by 
the  tenants ;  setting  forth  the  bounds  of  the  manor,  the  royalties 
of  the  lord,  services  of  the  copyhold  tenants,  the  tenures  granted, 
whether  for  life,  &c,  concerning  admittances,  surrenders,  and  the 
rights  of  the  copyholders,  as  to  taking  timber  for  repairs,  fire- 
bole,  See.  Common  belonging  to  the  tenants,  payment  of  rent, 
suing  in  the  court  of  die  manor,  taking  heriots,  5cc  All  which 
customs  are  to  be  observed,    C'omp-,  Court  Keeper^  21. 

When  an  act  of  parliament  altereth  the  service,  customs,  tenure, 
and  interest  of  land)  in  prejudice  of  the  lord  or  tenant,  there 
the  general  words  of  such  an  act  shall  not  extend  to  copyholds. 
3  Reji,  7.  Copy holds  are  not  within  the  stat.  27  Hen.  VIII,  c-  10, 
of  jointures ;  nor  stat*  32  Hen.  VIII.  r,  23.  of  leases^  copyholds: 
being  in  their  nature  demisable  only  by  copy  ;  they  are  not  within 
the  statute  of  uses;  nor  are  copyholds  extendible  in  execution: 
but  copyholds  are  within  the  statute  of  limitation  of  actions ;  and 
the  statutes  against  bankrupts*  The  lord  shall  have  the  custody 
of  the  lands  of  idiots*  &c.  And  a  copy  holder  is  not  within  the  act 
12  Car.  II,  c.  24.  to  dispose  of  the  custody  and  guardianship  ol  the 
heir  :  for  if  there  be  a  custom  for  it,  it  belongs  to  the  lord  of  the 
manor.    3  -Lex>.  395.    I  AW*.  Abr.  492.  522. 

Copyholders  shall  neither  implead  nor  be  impleaded  for  their  te- 
nements by  writ,  but  by  plaint  in  the  lord's  court  held  within 
the  manor;  and  if  on  such  plaint,  erroneous  judgment  be  given, 
no  writ  of  false  judgment  lies,  but  petition  to  the  lord  in  nature  of 
a  writ  of  false  judgment,  wherein  errors  arc  to  be  assigned,  and 
remedy  given  according  to  law.    Co.  Liu.  60. 

Where  a  man  holds  copyhold  lands  in  trust  to  surrender  to 
another,  &.c.  if  he  refuses  to  surrender  to  the  other  accordingly, 
1 
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he  may  be  compelled  by  bill  exhibited  iti  the  lord's  court,  "who 
as  chancellor,  has  power  to  do  right  I  Leon.  2.  A  copyholder 
may  have  a  formcdon  >n  descender  in  the  lord's  court.  Lessee  of 
a  copyholder  for  life,  for  one  year,  shall  maintain  an  ejectment. 
4  Rep.  26.  Moor,  679.  It  is  every  day's  practice  to  bring  eject- 
ments, to  recover  the  possession  of  copyholds ;  for  defendant 
by  the  rule,  obliging  himself  to  confess  lease,  entry,  and  buster] 
the  til  It  only  can  come  in  question  on  the  trial,  But  the  lessor 
of  plaintiff,  before  he  brings*  his  ejectment  should  be  admitted. 
See  tit.  Ejectment. 

A  manor  is  lost  when  there  are  no  customary  tenants  or  co/ry- 
holders :  and  if  a  copyhold  comes  into  hands  of  the  lord  in  fee, 
and  the  lord  leases  it  for  one  year,  or  half  a  year,  or  for  any  cer- 
tain time,  it  can  never  be  granted  by  copy  after ;  but  if  the  lord 
aliens  the  manor,  See.  his  alienee  may  re  grant  land  by  copy-  If 
the  lord  keeps  the  copyhold  for  a  long  time  in  his  hand,  it  is  no 
impediment  but  that  he  may  after  grant  it  again  by  copy.  2  Danv. 
Ahr.  176,  177.  A  copyholder  in  fee  accepts  of  a  lease,  giant,  or 
confirmation  of  the  same  land  from  the  lord,  this  determines  bis 
copyhold  estate.  2  Cro.  16*  Oo.  Jac.  253-  If  a  copyholder  bar- 
gains and  sells  his  copyhold  to  a  lessee  for  years,  &c.  of  the  manor, 
his  copyhold  is  extinguished.  2  Dam'.  205.  A  copyholder  may 
grant  his  estate  to  his  lord,  by  bargain  and  sale,  release,  &c.  for 
between  lord  and  tenant  the  conveyance  need  not  be  according  to 
custom.  1  Ntls*  504.  A  copyholder  in  other  cases  cannot  alien 
by  deed  ;  though  he  that  hath  a  right  only  to  a  copyhold  may  re- 
lease it  by  deed.  And  if  a  copyholder  surrenders  upon  condition,  he 
may  afterwards  release  the  conditio]!  by  deed.  2  Dairv.  205,  Cro. 
Jac  36,  Also  one  juint  copyholder  may  release  to  another,  which 
will  be  good  without  any  admittance,  £cc.  Ibid. 

A  copyholder  cannot  convey  or  transfer  his  copyhold  estate  to 
another,  otherwise  than  by  surrender  j  which  is  the  yielding  up 
of  the  land  by  the  tenant  to  the  lord,  according'  to  the  custom  of 
the  manor,  to  the  use  of  him  that  is  to  have  the  estate  ;  or  it  is 
in  order  to  a  new  grant,  and  further  estate  in  the  same. 

As  to  copyhold  grants ;  which  are  made  either  in  ret',  or  for 
three  lives,  £cc.  the  lord  of  the  manor  that  hath  a  lawful  estate 
therein,  whether  he  be  tenant  for  life  or  years,  tenant  by  statute- 
merchant,  Sec.  or  at  will,  is  dominua  pro  tempore^  and  may  grant 
lands,  herbage  of  lands,  a  fair,  mill,  tithes,  Sec.  and  any  thing  that 
concerns  lands,  by  copy  of  cowrf-roll,  according  to  custom  ;  and 
such  grants  shall  bind  those  in  remainder:  the  rents  and  services 
reserved  by  them  shall  be  annexed  to  the  manor,  and  attend  the 
owner  thereof  after  their  particular  estates  are  ended.  4  Refn 
23.  21  Hep,  IB.  And  if  a  lord  of  the  manor  for  the  time  being, 
lessee  for  life,  years,  &c.  take  a  surrender,  and  before  admittance 
he  dieth,  or  the  years  or  interest  determine,  (hough  the  next 
lord  comes  in  above  the  lease  for  life  or  years,  or  other  particular 
interest,  yet  he  shall  be  compelled  to  make  admittance  according 
to  the  surrender.  Co.  Lilt.  59.  But  a  lord  at  will,  of  a  copyhold 
manor,  cannot  license  a  copyhold  tenant  to  make  a  lease  for  j^afs  ; 
though  he  may  grant  a  copyhold  for  life  according  to  the  custom : 
if  a  lord  for  life  gives  license  to  a  tenant  to  make  a  lease  for  years. 
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ifiSs  lease  shall  continue  no  longer  than  the  life  of  the  lord-  2 

Ham'.  Abr.  202, 

If  he  that  is  lord  of  the  manor  For  the  time  being  admits  one  to 
a  copy  hold  >  he  dispenses  with  all  precedent  forfeitures ;  not  only 
us  to  himself,  but  also  as  to  him  in  reversion  ;  for  such  grant  and 
admittance  amount  to  an  entry  for  the  Forfeiture,  and  a  new  grant ; 
but  a  lord  by  tort  cannot  by  such  admittance  purge  the  forfeit- 
ure as  to  the  rightful  lord.  I  Lev.  26.  Grants  by  copy  of  court- 
roll  by  infants,  Ecc,  will  be  binding;  and  if  a  guardian  in  so- 
cage grants  a  copyhold  in  reversion,  according  to  the  custom  of 
the  manor,  this  shall  be  a  good  grant.  2  RolL  Abr.  41.  If  baron 
andyi  mr  seised  of  a  manor  in  right  of  the  feme  grant  a  copyhold^ 
this  shall  bind  the  feme  notwithstanding  her  coverture-  4  Rep. 
23.  An  executor  may  make  grants  of  copyhold  estates,  accord- 
ing to  the  custom  of  the  manor,  where  a  devise  is  made  that 
the  executor  shall  grant  copies  for  payment  of  debts-  2  Danv> 
I7S, 

A  manor  may  be  held  by  copy  of  court-roll,  and  the  lord  of 
such  manor  may  grant  copies;  mid  such  customary  manor  may 
pass  by  surrender  and  admittance,  kc,  A  customary  manor 
may  be  holden  of  another  manor,  and  such  customary  lord  may- 
grant  copies  and  hold  courts  ;  but  a  copyholder  >  lord  of  such  a  ma- 
nor, cannot  hold  a  court  baron  to  have  forfeitures,  and  hold  pleas 
in  a  writ  of  right,  Stc    I  At/$.  Abr.  534. 

All  grants  of  copyhold  estates  are  lo  be  according  to  the  custom 
of  the  manor  j  and  rents  and  services  customary  must  be  reserved  ; 
for  what  acts  of  the  lord  in  granting  copyholds  arc  not  confirmed 
by  custom,  but  only  strengthened  by  the  power  and  interest  of 
the  lord,  have  no  longer  duration  than  the  lord's  estate  conti- 
nued.  Camp.  Court  Kecficr,  421,  If  by  the  custom*  a  copyhold  may 
be  granted  for  three  lives,  and  the  lord  grants  it  to  one  for  life, 
remainder  to  such  woman  as  he  shall  many,  and  to  the  first  son 
of  his  body ;  both  these  remainders  are  void  :  and  a  remainder 
limited  upon  a  void  estate  in  the  creation,  will  be  likewise  void- 
But  if  by  custom  it  is  demisable  in  fee,  a  surrender  may  be  to  the 
use  of  one  for  life,  remainder  in  tail,  remainder  in  fee.  2  Danv. 
Abr.  203*  Cro.  JEliz.  373,  It  is  held,  where  by  the  custom  of  a 
manor  the  lord  can  grant  a  copyhold  for  three  lives,  he  may  grant 
it  for  an  estate  coming  within  the  intent  of  the  custom  ;  as  to  A. 
B.  and  his  assigns,  to  hold  to  him  and  his  assigns  for  the  lives  of 
three  others,  and  of  the  longer  liver  of  them  successively.  Ecc. 
2  Ld.  Raym.  99-1.  1000. 

The  lord  of  a  manor  may  himself  grant  a  copyhold  estate  at  any 
place  out  of  the  manor;  but  the  steward  cannot  grunt  a  copyhold  at 
a  court  held  out  of  the  manor.  4  Rep.  26.  Though  the  steward 
may  take  surrenders  out  of  the  manor,  as  well  as  the  lord,  % 
Da.nv.Abr.  181.  A  steward  is  in  place  of  the  lord,  and  without  a 
command  to  the  contrary  may  gram  lands  by  copy,  Stc,  Hut  if  a 
lord  command  a  steward  that  he  shall  not  grant  such  a  copy,  if  he 
grants  it*  it  is  void  :  and  if  the  steward  diminishes  the  ancient  rents 
and  services}  the  grant  will  be  void.    Cro.  Rliz.  699. 

Things  of  necessity  done  by  a  steward,  who  is  but  in  reputed  au- 
thority,  arc  good  if  they  come  in  by  presentment  of  the  jury;  as 
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me  admittance  of  an  heir  upon  presentment,  &c.  Though  acts 
voluntary,  as  grants  of  cafiyhold,  &c.  arc  not  good  by  such 
stewards,  Cro.  Eliz.  699.  If  an  under-steward  hold  a  court  with- 
out any  disturbance  of  the  lord  of  the  manor,  though  he  hath  no 
patent  nor  deputation  to  hold  it,  yet  it  is  good ;  because  the  te- 
nants are  not  to  examine  what  authority  he  bath,  nor  is  he  bound 
to  give  them  an  account  of  it.  Moor,  1 10.  A  deputy  steward 
may  authorize  another  to  do  a  particular  act  \  but  cannot  make  a 
deputy  to  act  in  general.    2  Satk.  95, 

In  admittances,  in  court  upon  votunta.ru  grants,  the  lord  is  fira- 
flrietor  in  admittances  upon  surrender,  the  lord  is  not  proprietor 
of  the  lands,  but  only  a  necessary  instrument  of  conveyance  j  and 
in  admittances  by  descent,  the  lord  is  a  mere  instrument,  not  being 
necessary  to  strengthen  the  heir's  title,  but  only  to  give  the  lord 
his  fme.  4  Reft.  31,  22.  The  heir  of  a  rofiyholdcr  may  enter,  and 
bring  trespass,  before  admittance,  being  in  by  descent;  and  he 
may  surrender  before  admittance  ;  but  he  is  not  complete  tenant 
to  be  sworn  of  the  homage,  or  to  maintain  a  plaint  in  the  lord's 
court.  And  if  the  heir  do  not  come  in  and  be  admitted,  on  the 
death  of  his  ancestor,  where  the  same  is  presented  and  procla- 
mation made,  he  may  forfeit  his  estate.  Cm.  Mtiz.  90.  4  Reft. 
22.  27. 

On  surrender  of  a  cofiyhoid,  the  surrenderor,  or  person  making 
the  same,  continues  tenant  till  the  admittance  of  the  surrenderee  ; 
and  the  surrenderee  may  not  enter  upon  the  lands,  or  surrender 
before  admittance,  for  he  hath  no  estate  till  then ;  though  it  is 
otherwise  of  the  heir  by  descent,  who  is  in  by  course  of  law,  and 
the  custom  casts  the  possession  upon  him.  Comfi.  Court  Ker/ter^ 
436.  A  surrender  is  not  of  any  effect  until  admittance,  and  yet  the 
surrenderee  cannot  be  defrauded  of  the  benefit  of  the  surrender; 
for  the  surrenderor  cannot  pass  away  the  land  to  another,  or  make 
it  subject  to  any  other  encumbrances;  and  if  the  lord  refuse  the 
surrenderee  admittance,  he  is  compellable  in  Chancery.  Comfi. 
Co/r.  sect.  39.  A  grantee  hath  no  interest  vested  in  him  till  he 
is  admitted  j  but  admittance  of  a  copyholder  for  life  is  an  admit- 
tance of  him  in  remainder,  for  they  are  but  one  estate;  and  the 
remainder- man  may,  after  the  death  of  tenant  for  life,  surrender 
without  admittance.    3  Lfru.  30S.    Cro.  Ktiz.  504. 

Every  admittance  upon  a  descent  or  surrender  may  be  pleaded 
as  a  grant,  and  a  person  may  allege  the  admittance  of  his  ances- 
tor as  a  grant,  and  show  the  descent  to  him,  and  that  he  enter- 
ed, fitc.  But  he  cannot  plead  that  his  father  was  seised  in  fee, 
&c.  and  that  he  died  seised,  and  the  land  descended  to  him. 
2  Danv>  208.  Admittance  on  surrenders  must,  in  all  respects, 
agree  with  the  surrender  j  the  lord  having  only  a  rustoimuy 
power  to  admit  secundum  formam  et  effectum  surxuni-reddttionix* 
4  Reft.  26.  If  any  are  admitted  otherwise,  they  shall  be  seised 
according  to.  the  surrender :  yet  where  a  voluntary  surrender  is 
general,  without  saying  to  whose  use,  a  subsequent  admittance 
may  explain  it.    2  Dam.  187.  204. 

In  voluntary  admittances,  if  the  lord  admits  atiy  one  contrary 
to  custom,  it  shall  not  bind  his  heir  or  successor.  If  a  copyhold- 
er surrender  to  the  use  of  another,  and  after  the  lord,  having  know- 
ledge of      accepts  the  rent  of  such  other  out  of  court,  this  is  *m 
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admittance  in  law  ;  and  any  act  implying  the  consent  of  ihc  lord 
to  tlie  surrender,  shall  he  adjudged  a  good  admittance,  ]  AWs. 
Abr.  493,  If  the  steward  accept  a  fine  of  a  copyholder,  it  amounts 
to  an  admittance.  %  Daw*  I 89.  But  delivering  a  copy  is  no  ad* 
miuanrc. 

Where  a  widow's  estate  is  created  by  custom,  that  shall  be  an 
admittance  in  law  ;  and  her  estate  arising  out  of  that  of  her  hus- 
band's, his  admittance  is  the  admittance  of  her.  Hut.  18.  And 
she  who  hath  a  widow's  eslatc  by  the  custom  of  the  manor,  upon 
the  death  of  her  husband,  need  not  pay  a  fine  to  the  lord  for  the 
estate  ;  for  this  is  only  a  branch  of  the  husband's.  Hob.  IS  I.  When 
a  custom  is,  that  the  wife  of  every  copyholder  for  life  shall  have 
her  free  bench,  after  the  death  of  the  baron,  the  law  casts  the 
estate  upon  the  wife,  so  that  she  shall  have  it  before  admittance) 
£tc.  2  Dtm-v.  184,  Hut  if  a  wife  is  entitled  to  her  free  bench  by 
custom,  and  a  copyholder  in  fee  surrenders  to  the  use  of  another, 
and  then  dies;  it  has  been  adjudged)  that  the  surrenderee  should 
have  the  land,  and  not  the  wife ;  because  the  wife's  title  doth  not 
commence  till  after  the  death  of  her  husband  ;  but  the  plaintiff's 
title  begins  with  the  surrender,  and  the  admittance  relates  to  that, 
1  Mat.  5ih     1  &td&.  185* 

The  widow's  title  commenced  not  by  the  marriage  ;  if  it  did, 
then  the  husband  could  do  nothing  in  his  life-time  to  prejudice 
it ;  but  it  is  plain  he  may  alien  or  extinguish  his  right,  so  as  to 
bind  the  estate  of  the  widow  :  the  free  bench  grows  out  of  the 
estate  of  the  husband  ;  and  it  is  his  dying  seised  which  gives  the 
widow  a  title*  and  as  the  husband  has  a  defeasible  estate,  so  the 
wife  may  have  her  free  bench  defeated,    4  Mod.  Rc/i.  452,  453. 

Admittances  are  never  by  attorney,  for  the  tenant  ought  to  do 
fealty ;  though  surrenders  arc  oftentimes  by  attorney.  2  Bcnv. 
189.  A  copyholder  in  fee  may  surrender  in  court,  by  letter  of 
attorney;  but  not  out  of  court,  without  a  special  custom.  9  7?f/r. 
75,  76.  If  one  cannot  come  into  court  to  surrender  in  person, 
the  lord  may  appoint  a  special  stCAvard  to  jro  to  him,  and  take  the 
surrender-  1  Leon.  36.  A  copyholder  being  in  Ireland^  the 
steward  of  a  manor  here  made  a  commission  to  one  to  receive 
a  surrender  from  him  there,  and  it  was  held  good,  2  Datn\ 
181- 

The  intent  of  surra >:d.-:r?  is,  that  the  lord  may  not  be  a  stranger 
to  his  tenant,  and  the  alteration  of  the  estate.  As  a  copyholder 
cannot  transfer  his  estate  to  a  stranger  by  any  other  conveyance 
than  surrender;  so  if  one  would  exchange  a  copyhold  with  an- 
other, both  must  surrender  to  each  other's  use,  and  the  lord  ad- 
mit accordingly :  and  if  any  person  would  devise  a  copyhold 
estate,  he  cannot  do  it  by  his  will ;  but  he  must  surrender  to  the 
use  of  his  last  will  and  testament,  and  in  his  will  declare  his  in- 
tent- Com/i*  Cafi.  s.  39.  Also  where  a  copyholder  surrenders  to 
the  use  of  his  will,  the  lands  do  not  pass  by  the  will,  but  by  the 
surrender;  the  will  being  only  declaratory  of  the  uses  of  the  sur- 
render,   I  Butet. 

In  case  of  a  will,  the  chancery  will  supply  the  defect  of  a  sur- 
render, in  the  behalf  of  children,  if  not  to  disinherit  the  eldest  son  ; 
and  for  the  benefit  of  creditors,  where  a  copyhold  estate  is 
charged  by  will  with  the  payment  of  debts,  though  there  is  no 
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surrender  to  those  uses,  it  will  be  good  in  equity.  4  Reji.  25.  I 
Safk.  187.  3  Satk.  84.  Yet  it  is  held,  that  equity  shall  not  sup- 
ply the  want  of  such  surrender  in  favour  of  a  grandchild  j  or 
bastard,  who  is  not  considered  as  a  child  ;  or  a  wife  against  the 
heir  j  nor  in  behalf  of  legatees :  but  where  the  surrender  is  re- 
fused, a  will  of  copyhold  may  be  sufficient  without  it.  Abr.  Cas. 
Eq.  122.  124, 

There  is  no  doubt  but  that  the  courts  of  equity  will  supply 
the  surrender  of  a  copyhold.  It  is  said,  however,  to  be  now  set- 
tled that)  unless  there  be  a  valuable  consideration,  they  will  not 
interpose  for  such  purpose,  but  in  favour  of  three  descriptions  of 
persons  only  ;  creditors f  wife  and  children  ;  and  even  in  such  cases 
they  proceed  subject  to  several  restrictions.  For  though  they 
will  supply  the  surrender  of  copyholds  in  favour  of  creditors,  if 
the  other  estates,  liable  to  the  payment  of  debts,  arc  not  sufficient ; 
(Drake  v.  Robinson^  1  P.  Il'ws.  444.  Bixby  v.  Mey,  2  firo.  C 
R.  325, }  yet  if  there  be  both  freehold  and  copyhold  estates  de- 
vised for  the  payment  of  debts,  and  the  freehold  be  sufficient  for 
such  purpose,  they  will  not  supply  the  surrender  of  the  copyhold. 
Ruftor  v.  Sfacky  1  Rq.  Abr.  123,  124.  JlilUer  v.  Farran£t  Exch. 
Trin.  1791  ;  and  sec  3  P<  Wtm.  98.  in  n. 

In  supplying  a  surrender  in  favour  of  a  wife,  or  younger  chil- 
dren, courts  of  equity,  as  has  been  already  observed,  respect  the 
claims  of  the  heir  at  law ;  and  therefore  will  not  interpose,  if  the 
heir  would  thereby  be  left  unprovidud  for.    Kent?  v.  To<0nahtn4y 

1  Saik.  187.  Hawkins  \\  Ltighy  L  Aik.  387.  But  the  heir  whose 
claim  is  to  be  thus  respected,  must  be  one  for  whom  the  testator 
was  under  as  strong  a  moral  obligation  to  provide,  as  for  the  devi- 
see. Chaftmati  y.  Gibson ,  3  Bra.  C.  R.  229.  And  if  the  supply- 
ing of  the  surrender  would  noi  disinherit  such  heir,  courts  of 
equity  will  supply  it  in  favour  of  the  wife,  though  she  be  other- 
wise provided  for*  Smith  v.  Baker^  1  Atk.  386.  iiut  it  was  held 
in  Ross  V.  Ro$&i  1  M$.  Abr.  124.  that  they  ought  not  to  supply  a 
surrender  for  younger  children  against  an  elder,  to  make  them  in  a 
better  situation  than  the  elder.  Yet  see  Cook  v.  Arnham.  3  P* 
Wins*  283.    Forrester  j  35- 

If  the  heir  is  firovided  „/br,  though  not  by  the  testator,  but  from 
another  quarter,  a  surrender  shall  be  supplied  for  a  wife  or  young- 
er children.  3  Bra.  Cb.  Cascs^  286.  In  Chafiman  v.  Gibson,  3 
Bro.  C.  C.  229.  the  master  of  the  rolls  said  it  was  settled  that 
the  court  will  not  inquire  in  the  quantum  of  the  provision,  and 
that  a  younger  child  being  put  in  better  condition  than  an  elder 
is  no  objection.  See  also  Fesey1*  Cases  in  Ch.  67.  Cox*a  F. 
Wmx.  60.  for  supplying  the  want  of  a  surrender  to  the  uses  of  a 
will. 

In  those  cases  in  which  the  court  will  supply  a  surrender,  it  is 
to  be  understood  that  the  effect  of  the  surrender  is  bounded  by 
the  motive  which  induces  the  court  to  supply  it ;  therefore  where 
the  testator  devised  a  copyhold  to  trustees,  in  trust,  to  sell  and  to 
pay  the  interest  of  the  produce  to  the  wife  during  her  life,  and 
after  her  death  to  a  stranger ;  the  court,  though  it  supplied  the 
surrender  in  favour  of  the  wife,  decreed  that  the  customary  heir 
should  be  at  liberty  to  apply  after  her  death.    Marxtoti  v.  Gowen, 

2  Bro*  Cm  R.  170.    Courts  of  equity  will  in  supplying  the  surren- 
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der  of  a  copyhold  estate  in  favour  of  a  purchaser  for  a  valuable 
consideration*  go  still  further;  for  they  will  not  only  supply  it 
against  the  party  himself  and  his  heir;  {Barker  v.  //iW,  2  CA- 
Rcfi.  1J|0  but  will  also  supply  it  against  his  assignees  and  cre- 
ditors, If  he  become  a  bankrupt-  Tayter  v.  Wheeler^  2  Vcrn. 
365. 

In  the  cast  of  copyholds  devised  to  charitable  uses,  the  want  of 
surrender  in  such  cases  is  made  good,  nut  by  discretion  of  the 
court,  but  by  the  strong  and  general  words  of  stat.  43  £liz.  c.  4* 
Attorney-General  v.  Harriett,  2  Vern.  7b5.  Duke* a  Char.  Uses, 
S4.    Attar ney - G tne rai  v.  Andrew^  \  Yez,  225. 

A  cestui  yire  trust  may  devise  an  interest  in  land,  £cc  with- 
out surrender;  and  if  copy  held  lands  are  in  mortage,  the  mort- 
gagor can  dispose  of  the  equity  of  redemption  by  will,  without 
any  surrender  nude  ;  because  he  hath  at  that  time  no  estate  in 
the  land,  whereof  to  make  a  surrender,  Preccd.  Chanc.  S20.  522* 
(She  joint-tenant  may  surrender  his  part  in  the  lands  to  the  use 
of  his  will,  kc.  And  where  there  are  two  joint- ten  ants  of  a  co* 
pyiiuld  in  fee,  if  one  oi"  them  make  a  surrender  to  the  use  of 
his  will,  and  die,  and  the  devisee  is  admitted,  the  surrender  and 
admittance  shall  bind  the  survivor.    2  CVc  1 00. 

A  surrender  may  not  be  to  commence  in  future  ;  as  after  the  death 
of  the  surrenderor,  Sec.  though  copyholds  may  be  surrendered  to 
the  use  of  a  man's  will.  Marchf  1 77,  A  copyholder  cannot 
surrender  an  estate  absolutely  to  anothtr,  and  leave  a  particular 
esltite  in  hi  nit  elf  ^  though  he  may  surrender  to  uses,  A 
cc+pyholder  surrendered  to  the  use  of  his  wife  and  younger  son, 
without  mentioning  what  estate;  **nd  adjudged*  that  they  had.  an 
estate  for  life,  -i  Jjteji,  29,  Jf.a  man  having  bought  a  copyhold  to 
himsclfj  his  wife  and  daughter,  and  their  heirs,  afterwards  sur- 
renders it  to  another  and  his  heirs,  for  securing  a  sum  of  mo- 
ney ;  lifter  his  death  the  surrenderee  shall  not  be  entitled  to  the 
land,  it  being  an  advancement  for  the  wife  and  daughter*  2  Pent. 
120. 

A  feme  covert  may  receive  a  copyhold  estate,  by  surrender 
from  her  husband,  because  she  comes  not  in  immediately  by  htm, 
but  by  the  admittance  of  the  lord,  according  to  the  surrender. 
4  fafi.  29.  b.  A  f*mc  covert  is  to  be  secretly  examined  by  the 
steward,  on  her  surrendering  her  estate.  Co.  Litt.  $9,  An  in- 
fant surrendered  his  copyhold,  and  afterwards  entered  at  full  age, 
aitd  it  was  held  lawful,  though  the  surrenderee  was  admitted. 

By  the  general  cusiom  of  copyhold  estates,  copyholders  may 
surrender  in  court,  and  need  not  allege  any  particular  custom 
to  warrant  it  j  but  where  they  surrender  out  of  court,  into  the 
hands  of  the  lord  by  customary  tenants,  &c  custom  must  be 
pleaded.  9  Reju  75.  1  Roli.  Mr.  500.  Surrenders  out  of  court 
are  to  be  presented  at  the  next  court ;  for  it  is  not  an  effectual 
surrender,  till  presented  in  court.  Where  a  copyholder  in  fee 
sut Tenders  out  of  court,  and  dies  before  it  is  presented ;  yet  the 
surrender,  being  presented  at  the  next  court,  will  stand  good,  and 
cestui  que  we  shall  be  admitted ;  so  if  cestui  que  use  dies  before 
it  is  presented,  Ids  heir  shall  be  admitted.  But  if  the  surrender 
be  not  presented  at  the  next  court  it  is  void.    Co.  Lite.  62.  2 
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Danv.  188.  If  the  tenants  by  whose  hands  the  surrender  was 
made  shall  die,  and  this  upon  proof  is  presented  in  court*  it  is 
welt  enough.    4  Refi.  29. 

Tenants  refusing  to  make  presentment,  are  compellable  in  the 
lord's  court.  And  by  surrender  of  copyhold  lands  to  the  use  of 
a  mortgagee,  the  lands  are  bound  in  equity,  {hough  the  surrender 
be  not  presented  at  the  next  court.  2  Salk.  449,  When  a  co- 
pyholder surrenders  upon  condition,  and  this  is  presented  abso- 
lutely, the  presentment  is  void  ;  but  where  a  conditional  surren- 
der is  presented,  and  the  steward  omits  entering  the  condition,  on 
proof  thereof  the  condition  shall  not  be  avoided  ;  but  the  rolls 
shall  be  amended.  4  Rc/it  25.  A  copyholder  may  surren- 
der to  the  use  of  another,  reserving  rent  with  a  condition  of  re- 
entry for  non-payment,  and  in  default  of  payment  may  rc-cntcr. 
Ibid.  21. 

If  a  copyholder  of  inheritance  takes  a  lease  for  years  of  his  co- 
pyhold estate,  it  is  a  surrender  in  law  of  Iris  copyhold*  Where 
there  is  a  tenant  for  life,  and  remainder  in  fee,  he  in  remainder 
may  surrender  his  estate,  if  there  be  no  custom  to  the  contrary. 
3  Leon*  329  <  If  a  surrender  is  made  with  remainders  over,  case 
lies  for  him  in  remainder  against  a  copyholder  for  life,  who  com- 
mas waste,  £cc.  3  Lev.  128.  A  surrenderee  of  a  reversion  of  a 
copyhold  is  an  assignee  within  the  equity  of  the  stat,  32  Hen. 
VI II.  c.  34.  to  bring  action  of  debt  or  covenant  against  lessee,  Sec. 
L  Salk,  185.  A  copyholder  in  fee  surrenders  to  the  use  of  one 
for  life,  with  remainder  to  another  for  life,  remainder  to  another 
in  fee ;  as  the  particular  estates  and  remainders  make  but  one 
estate,  there  is  but  one  fine  due  to  the  lord.    2  Danv.  191. 

The  fruits  and  appendage*  of  a  copyhold  tenure,  that  it  hath  in 
common  with  free  tenures,  are  Fealty,  Services^  (as  well  in  rents 
as  otherwise,)  Reliefs^  and  Escheats.  The  two  latter  belong  only 
to  copyholds  of  inheritance  ;  the  former  to  those  for  life  also. 
But  besides  these,  copyholds  have  also  ffcriots,  IVard-t/ii/i  and 
Fines.  Heriots  arc  incident  to  both  species  of  copyhold;  but 
wardship  and  fines  to  those  of  inheritance  only.  Wardship  in 
copyhold  estates  partakes  both  of  that  in  chivalry,  and  that  in  so- 
cage. Like  that  in  chivalry  the  lord  is  the  legal  guardian,  who 
usually  assigns  some  relation  of  the  infant  tenant  to  act  in  his 
stead :  and  he,  like  guardian  in  socage,  is  accountable  to  his  ward 
for  the  profits.  Of  fines,  some  are  in  the  nature  of  prime  r  seisins 
due  on  the  death  of  each  tenant ;  others  are  mere  fines  for  the 
alienation  of  the  lands.  In  some  manors  only  one  of  these  sorts  can 
be  demanded;  in  some  both,  and  in  others  neither*  They  are  some- 
times arbitrary  and  at  the  will  of  the  lord,  sometimes  fixed  by  cus- 
tom ;  but  even  when  arbitrary,  the  courts  of  law,  in  favour  of  the 
liberty  of  copyholders  have  tied  them  down  to  be  reasonable  in 
their  extent;  otherwise  tbey  might  amount  to  a  disherison  of  the 
estate.  No  fine  therefore  is  allowed  to  be  taken  upon  descents 
or  alienations  (unless  in  particular  circumstances)  of  more  than  two 
years'  improved  value  of  the  estate.  2  CA*  Reft.  134,  See  2 
Comm.  97. 

Fincft  are  paid  to  the  lord  on  admittances ;  and  may  be  due  on 
every  change  of  the  estate  by  lord  or  tenant :  The  lord  may  have 
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an  action  of  debt  for  his  fine  i  or  may  distrain  by  custom.  4  Rep,, 
27.    13  Rep.  2. 

A  hcriot  is  a  duty  to  the  lord,  rendered  at  the  death  of  the  te- 
nant, or  on  a  surrender  and  alienation  of  an  estate ;  and  is  the 
best  beast  or  goods,  found  in  the  possession  of  the  tenant  deceas- 
ed, or  otherwise,  according  to  custom-  And  for  he  riots,  reliefs, 
Etc.  the  lord  may  distrain,  or  bring  action  of  debt.  Plowd.  96. 
Sec  tit.  Her  fat. 

Relief  is  a  sum  of  money  which  every  copyholder  in  fee,  or 
freeholder  of  a  manor  pays  to  the  lord,  on  the  death  of  his  ancestor ; 
and  is  generally  a  year's  profits  of  his  land.  See  tit.  Tenure^ 
Reitef. 

Services  signify  any  duty  whatsoever  accruing  unto  the  lord 
from  tenants  -y  and  arc  not  only  annual,  and  accidental ;  but  cor- 
poral, as  homage,  fealty,  &c.    Comp.  Court  Keeper,  7,  8,  9.  Ecc. 

Copyholds  excheat,  and  arc  forfeited  in  many  cases  :  escheat  of 
a  copyhold  estate,  is  either  where  the  lands  fall  into  the  hands  of 
the  lord  for  want  of  an  heir  to  inherit  them ;  or  where  the 
copyholder  commits  felony,  kc.  But  before  the  lord  can  enter  on 
an  estate  escheated,  the  homage  jury  ought  to  present  it.  Forfeitures 
proceeding  from  treasons)  Felonies,  alienation  by  deed,  a  present- 
ment of  them  must  be  also  made  in  court,  that  the  lord  may 
have  notice  of  them.  A  copyholder  refusing  to  do  suit  of  court, 
being  sufficiently  warned,  is  a  forfeiture  of  his  estate  ;  unless  he 
be  prevented  by  sickness,  inundations  of  water,  &c.  If  the  lord 
deinandeth  his  rent,  and  the  copy  holder  being  present,  denies  to 
pay  it  at  the  time  required,  this  is  a  forfeiture  ;  but  if  the  tenant 
be  not  upon  the  ground  when  demanded,  the  lord  must  continue 
his  demand  upon  the  land,  so  that  by  continual  denial  in  law,  it 
may  amount  to  a  dental  in  fact  \  though  it  is  said  there  must 
be  a  demand  from  the  person  of  the  copyholder,  and  a  wilful  de- 
nial, to  make  a  forfeiture. 

If  a  copyholder  do  not  perform  the  services  due  to  his  lord ; 
or  if  he  sue  a  replevin  against  the  lord,  upon  the  lord's  lawful 
distress  for  his  rent  or  services,  these  are  forfeitures*  If  the 
lord  upon  admittance  of  a  copyholder,  the  fine  by  the  custom  of 
the  manor  benig  certain,  demandeth  his  fine,  and  the  copyholder 
denieth  to  pay  it  upon  demand,  this  is  a  forfeiture. 

Upon  the  descent  of  any  copyhold  of  inheritance,  the  heir  by 
the  general  custom  is  tied,  upon  three  solemn  proclamations, 
made  at  three  several  courts,  to  come  in  and  be  admitted  to  his 
copyhold ;  or  if  he  fsiJeth  therein,  this  failure  worketh  a  forfeit- 
ure ;  but  if  an  infant  come  not  in  to  be  admitted  at  three  pro- 
clamations, it  is  no  forfeiture.    So  of  one  beyond  sea,  fee. 

An  idiot,  lunatic,  Etc.  though  able  to  take  copyholds,  they 
yet  are  unable  to  forfeit  them,  and  in  respect  to  others,  forfeit- 
ures may  be  mitigated  by  custom,  and  the  copyholder  only  amerced. 

By  slat.  9  G<c.  L  c,  29,  on  default  of  infants  and  feme  coverts 
appearing  to  be  admitted  tenants  to  copyhold  lands,  the  lord  or 
his  steward  may  name  a  person  to  be  guardian  or  attorney  for 
them,  and  by  such  guardian,  kc.  admit  them  ;  and  if  the  usual 
fine  thereon  be  not  paid  in  three  months,  being  demanded  in 
writing,  the  lord  may  enter  on  the  copyhold,  receive  the  rents, 
fitc.  till  the  fine  is  paid  with  all  charges.    And  by  this  statute  no 
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iftfant  or  feme  covert  shall  forfeit  any  copyhold  lands  for  their 
neglect  to  come  to  court  to  be  admitted,  or  refusal  to  pay  any  fine. 

The  general  custom  of  copyholds  allows  a  copyholder  to  make 
a  lease  for  one  year  of  his  copyhold  estate,  and  no  more,  without 
inclining  a  forfeiture  j  but  a  copyholder  may  make  a  lease  for 
one  year,  and  covenant  with  the  lessee,  that,  after  the  end  of  that 
year,  he  shall  have  the  same  for  another  year,  and  so  from  year 
to  year  daring  the  space  of  seven  years,  &c.  and  be  no  forfeiture. 
Cro.  Jiic.  300.  For  this  does  not  amount  to  a  lease,  but  is  only 
a  covenant,  subjecting  the  covenantor  to  an  action  for  damages. 
Though  a  copyholder  may  not  make  ft  lease  to  hold  for  one  year, 
and  so  from  year  to  year  during  his  life,  excepting  one  day  yearly, 
&c-  which  will  be  a  forfeiture,  being  a  mere  evasion.  But  a 
license  to  lease  may  be  had.  A  woman  who  was  a  copyholder  in 
fee  married,  her  husband  made  a  lease  for  years,  not  warranted 
by  the  custom^  which  was  a  forfeiture  ;  the  husband  died  \  and 
adjudged  that  the  lord  shall  not  take  advantage  of  this  forfeiture 
after  his  death,  but  the  wife  shall  enjoy  the  estate,  Cro.  Car,  7, 
And  sec  A  KrfK  21  to  25, 

Livery  upon  any  conveyance  of  a  copyhold  estate  amounts  to  a 
forfeiture.  And  yet  if  a  copyholder  for  life  surrender  to  another 
in  fee,  this  is  no  forfeiture ;  for  it  passeth  by  the  surrender  to  the 
Jo  I'd,  and  not  by  liver)'. 

If  copyholder  for  life  cut  down  timber-trees,  it  is  a  forfeiture 
of  his  copyhold  ;  though  such  copyholder  may  take  ho  use -bote, 
hedge -bote,  and  plongh-bote,  upon  his  copyhold,  of  common  right, 
as  a  thing  incident  to  the  grant;  if  he  be  not  restrained  by  cus- 
tom, to  take  them  by  the  assignment  of  the  lord  or  his  bailiff. 
Where  a  copyholder  lor  fife  felts  timber-trees,  the  lord  may  lake 
them,  and  the  estate  is  forfeited  ;  but  if  under-lessee  for  years 
of  a  copyholder  cut  down  timber,  this  shall  not  he  a  forfeiture 
of  the  copyhold  estate,  but  the  lord  is  put  to  his  action  on  the 
case  agaitist  the  lessee.  1  Bujst,  1 50.  Style,  233.  A  copyhold 
granted  to  two  for  their  lives  successively,  where  the  custom  of 
the  manor  is,  that  they  shall  not  fell  trees;  if  the  first  copy- 
holder for  life  cut  down  trees,  it  is  not  only  a  forfeiture  of 
his  own  estate  for  life,  but  of  him  in  remainder.    Moory  49. 

li\  other  cases,  a  copyholder  for  life,  committing  waste,  shall  not 
forfeit  the  estate  of  him  in  remainder,  Cro.  Etiz.  880.  If  copy* 
holder  for  life,  where  the  remainder  is  over  for  life,  commits  a 
forfeiture  by  waste,  Sec.  he  in  remainder  shall  not  enter,  but  the 
lord.  2  Danv.  198.  A  copyholder  committing  waste  voluntary, 
or  permissive,  this  is  a  forfeiture ;  voluntary,  as  if  he  pull  down 
any  house,  though  built  by  himself  \  lop  trees,  and  sell  them, 
plough  up  meadow,  whereby  the  ground  is  made  worse,  Sec.  Per- 
missive, if  he  suffer  the  roof  of  the  house  to  let  in  rain,  or  the 
house  to  fall  ;  or  if  he  permit  his  meadow  ground  to  be  surround- 
ed with  water,  so  that  it  becomes  marshy,  or  his  arable  land  to 
be  thus  surrounded  and  become  unprofitable,  fee.  these  and  the 
like  arc  forfeitures.  See  %  Danv,  Abr<  192,  153.  1%.  Sec.  1  AV/s. 
Abr.  509,  510.  &C, 

If  a  Jh?nr  copyholder  for  life  takes  husband,  who  commits  waste 
and  dies,  the  estate  of  iUefnne  is  forfeited;  though  not  if  a  stran- 
ger commits  the  waste,  without  the  assent  of  the  husband.  4 
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Refi.  37.  Strd  qu.  the  difference  between  copyholder  for  life,  and 
copyholder  in  fee,  in  this  respect ;  unless  waste  is  distinguished 
from  other  forfeitures? 

Most  forfeitures  are  caused  by  acts  contrary  to  the  tenure  ; 
but  a  succeeding  lord  of  a  manor  shall  not  have  any  advantage  of 
a  forfeiture,  by  waste  done  by  a  copyholder  in  the  time  of  his  pre- 
decessor 2  Sid.  8.  And  if  a  present  lord  doth  any  thing  where- 
by he  acknowledges  the  person  to  be  his  tenant  after  forfeiture* 
this  ac  know  led  g  merit  is  a  confirmation  of  his  estate.  Co£e*« 
Coft.  61. 

The  court  of  chancery  will  sometimes  relieve  against  a  for- 
feiture for  waste,  and  compel  the  lord  to  readmit,  on  receiving; 
satisfaction  for  the  injury  he  has  sustained-  Such  relief  is  par- 
ticularly given  where  the  waste  is  committed,  through  ignorance; 
or  where  the  waste  is  merely  permissive,  and  there  has  not  been 
an  obstinate  perseverance,  La  neglecting  to  repair  after  notice,  I 
C.  C.  95.  Pre,  Ch.  56S.  Another  instance  in  which  relief  against 
forfeiture  for  waste,  is  said  to  be  proper,  is  where  the  lessee  of  a 
copyholder  commits  waste  without  his  direction  or  privity.  Toth- 
237*  But  in  this  latter  case  it  may  be  doubted  whether  the  waste 
is  a  forfeiture.    Sec  Mod.  49. 

Also,  when  the  estate  is  forfeited  for  non-payment  of  rent,  a 
fine,  or  such  things,  where  a  value  may  be  set  on  them,  and 
compensation  made  the  lord  on  any  laches  of  time,  the  tenant 
may  be  relieved  ;  for  there  the  land  is  but  in  nature  of  a  security 
for  those  sums.     Pre.  Chan.  569.  572. 

In  case  of  making  a  lease  for  years,  without  license,  and  not 
warranted  by  custom*  found  to  be  a  forfeiture  at  law,  equity  has 
nothing  to  do  with  it,  to  give  any  remedy  ;  it  is  like  to  a  feoff- 
ment made,  or  fine  levied  by  particular  tenants,  against  which 
there  can  be  no  relief  Ibid.  574.  Where  copyhold  lands  are 
purchased  in  fee,  in  trust  for  an  alien,  the  lands  are  not  seizable 
by  the  king;  nor  is  the  trust  forfeited  to  him  ;  for  if  the  lands 
were  forfeited  as  purchased  for  such  alien,  then  the  lord  of  the 
manor  would  lose  his  fines  and  services,  &c.    Hard.  436. 

By  stat.  10  Geo.  II.  c.  26.  copyhold  estates  of  poor  prisoners 
may  be  assigned  to  creditors,  and  the  assignees  admitted  by  the 
lord,  on  paying  the  usual  fine  due  on  a  surrender,  &c.  and  see 
stat.  1  Geo.  III.  r,  17.  §  1 4,  as  to  T^eo/re  rc^* 

By  staL  31  Geo,  IL  c.  14.  §  I.  already  mentioned,  copyholders 
are  not  to  vote  for  Knights  of  the  Shire.  The  admission  of  in- 
fants and  ft  me  cot? em  entitled  by  descent,  or  surrender  to  the 
use  of  a  will  is  regulated  by  stat.  9  Geo.  L  c.  29,  And  the  stat. 
5  Gt  tj.  HI  c.  46.  (explained  by  6  Geo.  Ill,  r.  49.)  compels  the  stew- 
ard to  receive  the  siLimp  duty  on  admission,  &c.  at  the  same  time 
he  receives  the  fees  of  court. 

See  further  as  to  copyholds  in  general  Com.  Dig.  tit.  Copyhold. 
Sec  Cxoti/j.  Court  Krrju:r*  throughout.  .Velars  Lejc  J\fanerior*t 
2d  edit.  CoA-e'*  Camfiiet*  Copy holder. .  and  4-R</i.  21  to  25,  &c, 

COPYRIGHT,  The  exclusive  right  of  printing  and  publishing 
co/iics  of  any  literary  performance;  extended  also  to  music,  en- 
gravings, &c.    See  tit.  Literary  Profiertu. 

CORAAGE,  coraugium^\  A  kind  of  extraordinary  imposition, 
growing  upon  some  unusual  occasion,  and  seems  to  be  of  certain 
t 
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measures  of  corn  j  for  corns  tritici  is  a  in  cam  re  of  wheat,  Sec 
Bract,  lib.  2.  c  116.    Numb,  6.    Numb.  8,  Blount. 

CORACLE,  A  small  boat  used  by  fishermen  on  some  parts 
of  the  river  Severn,  made  of  an  oval  form,  of  split  sallow  twigs 
interwoven,  and  on  that  part  next  the  water  covered  with  leather, 
in  which  one  man,  being  seated  in  the  middle,  will  row  himself 
swiftly  with  one  hand,  while  with  the  other  he  manages  his  net 
or  fish-tackle  i  and  coming  olf  the  water,  he  will  take  the  light 
vessel  on  his  hack,  and  curry  it  home.  This  boat  is.  of  the  same 
nature  as  the  Indian  cajioes,  though  not  of  the  same  form,  or  em- 
ployed to  the  like  use.    But  ffitdrv  if  not  lung  out  of  use. 

CORAM  NON  JUDICE,  Is  when  a  cause  is  brought  and  de- 
termined in  a  court  whereof  the  judges  have  not  any  jurisdiction  ; 
\  then  it  is  said  to  be  coram  non  judice^  and  void.    2  Cro,  351. 

i  CORBEL  STONES,  Are  stones  wherein  images  stand.  The 

1  old   Engii&h  corbel    was  properly   a   niche   in    the  wall  of  a 

t  church,  or  other  structure  in  which  an  image  was  placed  for  or- 

i  nament  or  superstition  ;  and  the  corbel  stones  were  the  smooth, 

t  polished  stones,  laid  for  the  front  and  outside  of  the  corbels  or 

niches.    The  niches  remain  on  the  outside  of  very  many  churches 
and  steeples  in  England,  though  the  little  statues  and  re  liquet 
1  are  most  of  them  broken  down.    Faroe  h.  An  tit/.  575, 

CORD  of  WOOD,  Is  a  quantity  of  wood  eight  feet  long,  four 
t  foet  broad,  and  four  feet  high,  ordained  by  the  statute. 

j  CORDAGE,  jFp^]    Is  a  general  appellation  for  all  stuff  to  make 

ropes,  and  for  all  kind  of  ropes  belonging  to  the  rigging  of  a 
{  ship-     It  is  mentioned   in  15  Cur.  11.   i\  13*  and  see  stat*  25 

Geo.  111.  c.  56.  against  frauds  in  the  manufacture  of  cordage  for 
I  shipping.    See  SaU  Cloth. 

CORDINER.    See  Cordwaincr. 

CORDUBANARIUS,  A  cortfwatner,  a  shoemaker,  CVro.e/,  from 
the  Fr,  corduqnniery  a  shoemaker.  We  call  him  vulgarly  a  cord" 
•wainer;  and  so  this  word  is  used  in  divers  statutes  ;  as  3  Hen, 
VHI.c.  10.  5  Hen.  VIII.  c.  7.  27  Hen.  VIIL  c.  14.  Sk6My. 
VI.  c.  13,  1  Jtic.  I.  c.  22.  &c.  By  which  last  statutes  the  Masters 
j  and  Wardens  of  the  Confcvaincrs*  Cotnjiamj  in  l^ndon^  Sec.  are  to 

appoint  searchers  and  triers  of  leather  \  and  leather  is  not  to  be 
sold  before  searched  and  sealed,  &c. 

CORETES,  From  the  Brit,  cored,  pooh,  ponds,  Sec-]  Et  cum 
$ui$  /tisciOitx  et  core  lib  us  anguillarum  et  cum  Li/to  territario  §uo, 

Du  Fresno. 

CORIUM  FOR  IS  FACE  RE,  Was  where  a  person  was  condemn- 
ed to  be  whipped  \  which  was  anciently  the  punishment  of  a  ser- 
vant. Carium  fierdcre,  the  same  -t  and  corium  redimtre  is  to  com- 
pound for  a  whipping. 

CORN-  As  to  the  general  provisions  relative  to  the  importa- 
tion and  exportation  of  corn,  see  tit,  Navigation  Act*.  And  us  to 
the  exportation  of  corn  to  enemies  in  time  of  war,  see  stat.  Z3  Geo. 
III.  c  27.  and  tit.  Treason. 

No  corn  was  formerly  to  be  exported,  without  the  king's  li- 
cense j  except  for  me  victualling  of  ships,  and  in  some  special 
cases,  from  some  pons  only;  and  none  might  by  stat.  5  Eiiz  e. 
i2.  buy  corn  to  sell  again,  without  license  from  justices.    But  noT 
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corn,  as  wheat,  barley,  oat%  &c.  may  be  Exported  to  states  ir; 
amity,  whet]  they  exceed  not  certain  prices,  regulated  by  many  sta- 
tutes j  and  the  exporters  of  it  shall  pay  no  duty  or  custom,  bul 
be  entitled  to  bounty-money,  or  a  certain  allowance  for  exporta- 
tion. 

By  atat  11  Get?,  II.  c.  22.  if  any  person  use  violence  on  another 
person  to  hinder  him  from  buying  or  carrying  corn  to  any  sea- 
port town  to  he  transported,  &c.  he  shall  be  imprisoned  by  two 
justices  not  exceeding  three  months,  and  be  publicly  whip- 
ped, &c  and  committing  a  second  ofience,  or  destroying  grana- 
ries, or  com  in  any  boat  or  vessel,  to  be  adjudged  a  felon,  and 
transported  for  seven  years ;  and  the  hundred  to  make  good  the 
damage,  if  not  above  IOOA  as  in  cases  of  robbery,  where  an  of- 
fender U  not  apprehended  and  convicted  within  twelve  months ; 
but  notice  must  he  given  to  the  constable  in  two  days.  Stat,  24 
Geo.  II.  c.  5  6.  ordains  the  bounty  on  ground  corn  to  be  regulated 
by  weight;  and  stat.  26  Geo.  II.  e,  15,  appoints  interest  to  be  paid 
on  debentures  for  the  bounty  of  corn  exported.  A  com-markct 
established  at  Weatmimtcr  by  stat.  31  Geo,  IT.  c.  25.  §  1.  Forms 
of  the  certificates  of  prices  of  grain,  to  regulate  the  price  of  bread 
are  settled  by  stat.  3 1  Geo.  II,  c .  29.    See  tit.  Bread. 

The  principal  acts  now  in  force  to  regulate  the  returns  of  the 
prices  of  grain,  arc  stats.  3!  Geo.  III.  c.  30.  33  Geo.  IIL  e.  65, 
by  the  former  of  which,  several  statutes,  viz.  1  Jar.  IL  r,  IP,  1 
IV.  i?M.  c.  12.  5  Geo.  II.  t.  12.  10  Geo.  IIL  c.  39,  13  Geo.  IIL 
c.  43.  21  Geo.  III.  c.  SO.  and  29  Geo.  III.  r.  58.  tire  all  repealed  ; 
as  also  every  provision  in  any  other  act  for  regulating  the  importa- 
tion of  wheat,  kc,  except  such  as  relate  to  the  making  of  matt 
for  exportation,  and  the  exportation  thereof.  So  much  of  stat.  15 
Car.  IL  c.  7.  as  prohibits  the  buying  of  corn  to  sell  again,  and 
the  laying  it  up  in  granaries,  is  also  repealed. 

By  the  stat,  31  Geo.  III.  c.  30.  33  Geo.  III.  65.  bounties  arc 
granted  on  exportation  at  certain  prices,  and  the  exportation  pro- 
hibited when  at  higher  prices — ihc  quantity  of  com  to  be  exported 
to  foreign  countries  is  settled  ;  (as  to  which  sec  also  34  Geo.  IIL 
c  71.)  The  maritime  counties  of  J&ng&md  are  divided  into  dis- 
tricts. The  exportation  of  corn  to  be  regulated  in  London^  Kenu 
JL&xciTt  and  Sussex,  by  the  prices  at  the  Corn  Exchange,  the  pro- 
prietors of  which  are  to  appoint  an  inspector  of  corn  returns,  to 
whom  weekly  returns  are  to  be  made  by  the  factors  ;  and  he  is 
to  make  up  weekly  accounts,  and  transmit  the  average  price  to 
the  receiver  of  the  returns,  to  be  transmitted  to  the  officers  of  the 
customs,  and  inserted  in  the  London  gazette.  The  exportation 
in  other  districts,  and  in  Scotland)  to  be  regulated  by  the  prices 
at  different  appointed  places,  for  which  mayors,  justices, 
are  to  elect  inspectors.  Declarations  arc  to  be  truly  made  by 
factors  of  the  corn  sold  by  them.  Orders  of  council  mav 
be  made  to  regulate  importation  or  exportation,  from  time  to 
time.  Sut  h  orders  m  be  laid  before  parliament.  Sec  also  stat 
32  Geo.  III.  c.  50.  and  33  Geo.  IIL  c.  3,  as  to  the  exportation  of 
wheal,  and  as  to  Unshipping  of  corn  brought  coastwise.  By  41 
Geo.  III.  c.  109,  45  Geo,  IIL  c,  86.  the  mode  of  ascertaining  the 
average  price,  to  regulate  the  importation  and  exportation  of  corn 
to  and  from  Great  Britain^  is  further  provided  for.    By  the  latter 
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&Ct»auch  average  is  to  result  from  the  prices  in  the  12  maritime 
districts  of  England  and  Wale  a.    Sec  also  46  Geo,  III.  c,  11, 

By  several  acts,  made  From  time  to  time  with  a  view  to  relieve 
the  public  against  the  scarcity  or  clearness  of  com;  the  exportation 
and  importation  of  corn  and  provision!*  arc  allowed  to  be  prohi- 
bited and  regulated  by  order  of  the  king  (or  lord  lieutenant  of  In- 
land) and  council.  See  35  Geo.  III.  e.  4.  36  Geo.  III.  r.  3.  37 
Geo.  III.  c.  7.  39  Geo,  III.  c.  87.  (continued  by  various  subsequent 
-acts)  39,  40  Geo.  IIL  tr.  9.  and  c.  58.  41  Geo.  III.  (G.  /?.)  t\  2.  r. 
5.  41  Geo,  IIL  (17.  Ar.)  r.  36*  (for  Ireland)  continued  by  several 
subsequent  acts.)  By  others  of  these  temporary  acts,  bounties 
are  given  on  the  importation  of  corn,  flour,  Sec  36  Geo.  11 L 
c.  21.  c.  56.  37  Geo.  III.  c.  7.  r.  33.  38  Geo.  III.  <\  10.  39,  40 
Geo.  III.  c.  29.  c.  35,  c.  S3.  41  Gro*  IIL  (G.  c.  10.  41  Geo, 
III.  (tT.  X)  r.  13.  45  Geo.  IIL  f.  86.  46  Gro.  IIL  c.  1 1 .  By 
some  acts  of  a  like  nature!  corn  is  prohibited  to  be  used  in  dis- 
tilleries. 35  Geo.  HI*  f.  IX.  r.  119.  36  Geo,  tlh  e.  20.  39,40 
Geo.  IIL  8.  41  Geo.  IIL  (G.  5.)  c.  3.  41  Gft>.  III.  A',)  c. 
16.  Or  in  making  Starch,  39,  40  Geo.  IIL  c.  25-  41  G*o.  IIL 
(G.  jB.)  r.  3.  Or  in  making  Malt,  41  Geo.  III.  (U.  K.)  e.  16.  (in 
Ireland.)  And  in  like  manner  the  manufacture  of  flour  and  bread 
has  been  occasionally  regulated.  Sec  41  Geo.  IIL  (G.  D.)  c,  16. 
48  Geo.  III.  fCT.  A'.)c.  lj  2.    And  see  tit.  Bread. 

To  preserve  the  markets  of  corn  uninterrupted,  it  is  enacted 
by  36  Geo.  III.  r.  9.  that  persons  hindering  the  buying  of  eorjj, 
or  seizing  it  in  its  progress  from  place  to  place  shall  be  punished 
by  imprisonment  in  the  house  of  correction,  §  L  Persons  con- 
victed of  such  o ffe nee  a  second  time,  and  persons  destroying 
store-houses  or  carrying  corn  away  therefrom  tmkwfully,  are 
punishable  by  seven  years  transportation.  §  2.  The  hundred  is 
made  liable  to  damages,  (not  exceeding  100/,)  in  case  the  offend- 
er is  not  convicted  within  twelve  months.  §  3,  4,  5. 

The  intercourse  of  com  between  Great  Britain  and  Ireland  has 
been  regulated  by  various  acts  since  the  Union.  See  42  Geo*  IIL 
e.  35.  43  Geo.  III.  c.  14.  continued  by  various  acts,  till  46  Geo. 
IIL  e.  97*  by  which  last  act  the  free  interchange  of  every  species 
of  grain  (the  produce  of  either  country,  47  Geo.  III.  c,  7.)  is 
permitted  between  the  two  countries  without  respect  to  the 
prices,  and  without  any  duties  or  bounties. 

With  respect  to  the  exportation  of  certain  quamuics  of  corn 
annually  to  Guernsey,  Jerteyt  &e.  sec  36  Geo.  III.  c»  21.  38  Geo. 
III.  c.  29.  43  Geo.  III.  c.  105.  (made  perpetual  by  45  Geo.  IIL  c, 
6S.  §  4.)    46  Geo.  IIL  e.  93.  §  4. 

[The  above  is  a  short  abstract  of  the  law  on  a  very  fluctuating1 
subject  at  the  time  this  pait  of  the  work  was  passing  through 
the  press.    January^  1794,] 

CORN  AGE,  Cor7i{igiumt  from  the  Lat.  corww,  a  horn.]  A  kind 
of  tenure  in  grand  scrjeanty ;  the  service  of  which  was  to  blow 
a  horn  when  any  invasion  of  the  Seotx  was  perceived  ;  and  by 
this  tenure  many  persons  held  their  lands  northward,  about  tliu 
wall  commonly  called  Uie  PicU*  Watt.  Catiibd.  Britan*  609.  This 
old  service  of  horn-blowing  was  afterwards  paid  in  money,  and 
the  sheriffs  accounted  for  it  under  the  title  of  Comagiuns.  Sir 
£dward  Coke  in  his  first  Institute^  ft.  107.  says  rornage  is  also 
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called  in  the  old  boohs,  Harngeld  ;  but  they  seem  10  differ  much, 
See  Horn rg eld. 

CORN  ARE,  To  blow  in  the  horn,    Mat.  Parm  /<- 

CORN  RENTS.  By  stat.  18  Eliz.c  6<  an  college  leases,  one 
third  of  the  old  vent  to  be  reserved  in  wheat  or  malt,  kc.  the  in- 
vention of  Lord  Treasurer  Burleigh,  and  Sir  Thomas  Smithy  who 
observed  the  value  of  money  to  sink  much,  and  the  price  of  pro- 
visions to  rise  greatly,  on  our  communication  with  the  Indie*  ; 
and  therefore  devised  this  method  for  upholding  the  revenues  of 
the  Colleges,    2  Comm.  322. 

CORNWALL,  A  royal  duchy  belonging  to  the  Priuce  of 
If  fl/rff,  abounding  with  mines,  and  having  Stannary  courts,  See. 
\i  yields  a  great  revenue  to  ihe  prince.  How  leases  arc  to  be 
made  of  lands  in  the  duchy  of  Cornwall,  lor  three  lives,  or  thir- 
ty-one years,  under  the  ancient  rents.  6tc,  see  stat,  13  Car,  1L  c . 
i.  and  12  Ann.  c.  22.  24  Geo.  II.  c.  50.  and  1  Geo.  IIL  c.  11.  As- 
sises for  Cornwall  not  confined  to  Luunce&ton^  1  Geo.  I,  e,  45. 
Leases  by  Prince  of  }t'alcst  of  lands  in  Comivatly  where  good, 
lo  Geo.  It.  v.  29,  §  9,  10,  I 1.  \Vhat  leases  and  grants  by  the  king 
shall  be  good,  33  Geo.  II.  e.  10,    See  til.  King. 

CORODY,  eorodium.]  Signifies  a  sum  of  money  or  allowance 
of  meat,  drink,  and  clothing  due  to  the  king  from  an  abbey,  or 
other  house  of  religion,  whereof  he  was  founder,  towards  the  sus- 
tentatton  of  such  a  one  of  his  servants  as  he  thought  fit  to  be- 
stow ii  upon.  The  difference  between  a  corody  and  <*.  pension  seems 
to  be,  that  a  corody  was  allowed  towards  the  maintenance  of  any 
of  the  king's  servants  in  an  abbey :  a  fugntfon  is  given  to  one  of 
the  king's  chaplains,  for  his  better  maintenance,  till  he  may  be 
provided  of  a  benefice.  And  as  to  both  these,  see  Fitz.  JV»  B. 
foL  250  where  are  set  down  all  the  corodies  and  pensions  that 
our  abbeys,  when  they  were  standing,  were  obliged  to  pay  to  the 

Corody  is  ancient  in  our  laws  ;  and  it  is  mentioned  in  Staundf, 
Frarog.  44.  And  by  the  stat.  of  Wvstm.  2.  c.  25.  it  is  ordained, 
that  an  assise  shall  lie  tor  a  corody.  It  is  also  apparent  by  stat. 
34  &  35  Ih  n.  VIII.  cap.  26.  that  corodies  belonged  sometimes  to 
bishops,  and  noblemen,  from  monasteries  ;  and  in  the  JVc'iv  Terms 
of  La-Wj  it  is  said  that  a  corody  may  be  due  tu  a  common  person, 
by  grant  from  one  to  another ;  or  of  common  right  to  him  that 
is  a  founder  of  a  religious  house,  not  hold  en  in  Frankalmoign  ; 
for  that  tenure  was  a  discharge  of  all  corodje$  in  itself.  By  tins 
book  it  likewise  appears,  ihai  a  cprody  is  either  certain  or  uncer- 
tain, and  may  be  not  only  for  life  or  years,  but  in  fee.  Terms 
dt  jLey.  2  Inst.  630.  See  the  Monasticon  Anglicanum,  for  the 
form  of  a  gram  of  a  corody* 

Coitomo  Ha  Ben  no,  A  writ  to  exact  a  corody  of  an  abbey  or 
religious  house.    Reg,  Qrig.  264. 

CORONA  MAM*  or  MALA  CORONA.  The  clergy  who 
abused  their  character*  were  formerly  so  called.  Blount. 

CORONARE  FILK'M,  To  make  one's  son  a  priest.  An- 
ciently, lords  of  manors,  whose  tenants  held  by  \'illv)mge%  did  pro- 
hibit them  eoronare  jUfottj  lest  such  lords  should  lose  a  villein 
by  their  entering  into  holy  orders  ;  for  ordination  changed  their 
condition,  and  gave  them  liberty,  to  the  prejudice  of  the  lord., 
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who  could  before  ctaim  them  as  his  nativcf}  or  torn  serva7tts. 
Homo  Coranaiujt  yeas  one  who  hat!  received  the  first  tonsure,  as  pre- 
paratory to  superior  orders  ;  and  the  tonsure  was  hi  form  of  a 
corona-  or  crown  of  thorns  Cowcl. 

CORONEK,  Coronator,  d  corona^  An  ancient  officer  at  the 
common  law.  Mention  is  made  of  him  in  King  Afhtlstan's  char- 
ter to  Beverly.    Anno  925. 

He  is  called  coroner*  coronctor,  because  he  hath  principally  to 
do  with  pleas  of  the  crown,  or  such  wherein  the  king  is  more 
immediately  concerned.  2  Inst.  31;  4  Inst,  %T\.  And  in  this  light  the 
Lord  Chief  Justice  of  the  King's  Bench  is  the  principal  coroner 
in  the  kingdom,  and  may  (if  he  pleases)  exercise  the  jurisdiction 
of  a  coroner  in  any  part  of  the  realm.  4  Reft.  57.  But  there  are 
also  particular  coroners  for  every  county  of  England;  Usually 
four,  but  sometimes  six,  and  sometimes  fewer.  Fitz.  At  B.  1 63. 
This  office  is  of  equal  antiquity  with  that  of  sheriff,  and  was  ordained 
together  with  him  to  keep  the  peace,  when  the  earls  gave  up  the 
wardship  of  the  county.    Mirror^  c.  I.  §  3. 

L  His  Flection,  and  RemwvaL 

I,  Hi  ft  Power  and  Duty;  2.  His  Fees  for  the  Execution 
of  hi 's  Duty;  and,  3.  His  Punishment  for  the  Breath 
qf  it. 

I.  He  is  still  chosen  by  all  the  freeholders  in  the  county 
^ourt ;  as  by  the  policy  of  our  ancient  laws,  the  sheriff  and  con- 
servators of  the  peace ,  and  all  other  officers  were,  who  were 
concerned  in  matters  that  affected  the  liberty  of  the  people.  2 
Inst.  553.  And  as  verderors  of  the  forest  still  Eire,  whose 
business  it  is  to  stand  between  the  prerogative  and  the  subject  in 
the  execution  of  the  forest  laws.  For  this  purpose  there  is  a  writ 
at  common  law  de  corvnatbre  eligt-mlo,  Fitz.  JV.  B.  163.  hi  which 
it  is  expressly  commanded  the  she  rift",  u  quod  taiem  ctigifaciatt 
tjui  melius  et  sciat,  et  vetit,  et  /wssit,  officio  illi  intendere.'*  Sec 
fitifst.  And  in  order  to  effect  this  the  more  surely,  it  was  enacted 
by  slat.  We$tm.  I.  3  Edit/,  h  r.  10.  that  none  but  lawful  and  dis- 
creet knights  should  he  chosen  ;  and  there  was  an  instance  in  the 
5  Edw.  III.  of  a  man  being  removed  from  this  office  because  he 
was  only  a  merchant.  2  Inst.  32.  But  it  seems  it  is  now  sufficient 
if  a  man  haili  lands  enough  to  be  made  a  knight;  (which  by  the 
stttttttttnt  de  mUitibus,  I  Edkd,  IT,  were  lands  to  the  amount  of  20/, 
per  annum  ;)  whether  he  he  really  knighted  or  not,  Fitz.  M  B. 
1 63,  164.  For  the  coroner  ought  to  have  an  estate  sufficient  to 
maintain  the  dignity  of  his  office,  and  answer  any  fines  that  may 
be  set  upon  him  for  his  misbehaviour.  Ibid.  And  if  he  hath  noi 
enough  to  answer,  f lis  fine  shall  be  levied  on  the  county,  as  the 
punishment  for  electing  an  insufficient  officer,  Afirror,  r*  1.  §  3* 
2  Inst.  175.  Now,  indeed,  through  the  culpable  neglect  of  gen- 
tlemen of  property,  this  office  has  been  suffered  to  fall  into  disre- 
pute, and  get  into  low  and  indigent  hands ;  so  that,  although  for- 
merly no  coroners  would  condescend  to  he  paid  for  serving  their 
country,  and  they  were  by  the  aforesaid  stat.  Westm*  1.  express- 
ly forbidden  to  take  a  reward,  under  pain  of  great  forfeiture  to 
the  king  ;  yet  for  many  years  past  tfh'rfr  h,we  only  desired  to  be 
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chosen  for  the  sake  of  their  perquisites ;  being  allowed  fees  fop 
their  attendance.    See  /.  .•=•.'.  II.  2. 

By  stat.  23  Edw.  IIL  c.  6,  it  is  enacted,  "  That  all  coroners  of 
the  counties  shall  he  chosen  in  the  full  counties  of  the  most  mete 
and  lawful  people  that  shall  be  found  in  the  same  counties,  to  exe- 
cute the  said  office  ;  saved  always  to  the  king,  and  other  lords, 
who  ought  to  make  such  coroners,  their  seigniories  and  fran- 
chises.** 

The  oaths  of  allegiance,  supremacy  and  abjuration)  are  to  be 
taken,  and  then  the  oaths  of  office*  When  the  coroner  is  elected, 
and  sworn  into  his  office,  he  is  to  remember  the  qualification  acts, 
and  in  due  time,  to  take  the  sacrament,  and  oaths  of  abjuration. 

lm/icy\  Sheriff* 

In  the  ease  of  election  by  freeholders,  where  the  majority  can- 
not be  determined  by  the  view*  upon  the  holding  up  of  hands, 
the  sheriff  upun  the  demand  of  a  poll  to  be  taken  of  the  num- 
bers, ought  not  to  deny  it ;  nor  ought  he  to  deny  a  scrutiny  into 
the  polls,  when  properly  required,  upon  a  suggestion  that  non- 
freeholders  have  polled ;  for  how*  otherwise  can  the  majority  of 
Freeholders  be  ascertained  ?  It  is  an  election  at  common  law,  and 
this  scrutiny  as  incident  to  inquire  into  the  polls,  as  num- 
bering of  the  polls  is  incident  to  the  holding  up  of  hands  -t  nor 
can  the  just  majority  be  otherwise  duly  discovered  or  declared. 
Fret,-;,.  17,    2  PVn/.  SS.     1  Vent.  206,    2  Lev.  50. 

The  coroner  is  chosen  for  life  ;  but  may  be  removed,  by  either 
being  made  sheriff,  or  chosen  verderor,  which  are  offices  incom- 
patible with  the  other  j  or  by  the  king's  writ  de  coronntcre  exo- 
nerando,  for  a  cause  to  be  therein  assigned;  as  that  he  is  en- 
gaged in  other  business,  is  incapacitated  by  years  or  sickness, 
hath  not  a  sufficient  estate  in  the  county,  or  lives  in  an  inconve- 
nient part  of  it,  Etyz.  JV*  B.  163,  164.  See  fiost.  And  by  stat, 
25  (Icq.  II.  c.  23,  extortion,  neglect,  or  misbehaviour,  are  also 
made  causes  of  removal.    See  post,  II,  3, 

There  are  Special  Coroners,  within  divers  liberties,  as  well  as 
the  ordinary  officers  in  every  county  j  as  the  Coroner  of  the  Verge, 
which  is  a  certain  compass  about  the  king's  court;  who  is  like- 
wise called  Coroner  of  r/tt  lung's  Household.    Cramp.  Jurisd.  102, 

The  king's  coroner  shall  execute  his  office  within  the  verge. 
Stat,  32  Hen*  VIII.  r.  20.  §  7.  Some  corporations  and  colleges 
arc  licensed  by  cl tarter  to  appoint  their  coroners  within  their 
owe  precincts*  4  Inst,  2" I.  For  what  arises  on  the  hiji;h  sea, 
we  read  of  coroners  appointed  by  the  king  or  his  admiral.  2 
Hale's  P.  C  S3,    See  fio st,  Coroner  of  the  Kings  Household. 

It  is  said  coroners  arc  of  three  kinds.  [,  I3y  virtue  of  an  office. 
2.  By  charter  or  commission.    &  By  election. 

I.  The  Chief  Justice  of  K.  B.  2,  The  Lord  Mayor  of  London 
is,  by  charter  IS  Mdvr.  IV.  coroner  of  London,  See  fiost.  The 
Bish'ifi  of  Ely  also  hath  power  to  make  coroners,  by  a  charter 
of  ffen.  VII.  and  there  arc  coroners  of  particular  lords  of  fran- 
chises and  liberties,  who  by  charter  have  power  to  create  their 
own  coroners,  or  to  be  coroners  themselves,  especially  in  the  ju- 
risdiction of  the  Admiralty,  as  well  as  that  of  the  verge  above  re- 
fcrred  to.  3.  The  general  coroners  of  counties,  See  1  Hale,  52. 
4  Rrfl*  57.  1  Comm.  384.  ^ 
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The  coroner  of  Portsmouth  has  jurisdiction  on  board  a  man  of 
war  lying  in  Fort  mouth  harbour  f  for  though  the  Admiralty  have 
a  coroner  of  their  own,  he  never  takes  inquisitions  of  felo  de  se. 
Stra.  109f.    dndr.  231. 

II,  Thk  Office  of  Coroners  especially  concerns  the  picas  ot" 
the  crown  ;  and  they  are  conservators  of  the  peace  in  the  county 
where  generally  elected.  Their  authority  is  judicial  and  minia- 
teri&t;  Judicial,  where  one  comes  to  a  violent  death,  and  to  take 
and  enter  appeals  of  murder,  pronounce  judgment  upon  outlaw- 
ries, &c  And  to  inquire  of  lands  and  goods,  ard  escapes  of 
murderers,  treasure-trove,  wreck  of  the  sea,  dcodands,  Sec,  The 
■Ministerial  power  is  where  the  coroners  execute  the  king's  writs, 
on  exception  to  the  sheriff  as  by  his  being  party  to  a  suit)  kin  to 
either  of  the  parties-*  on  default  of  the  sheriff",  See,  4  Inst.  271. 
\  Piavrd*  73.  And  the  authority  of  coroners  does  not  determine 
by  the  demise  of  the  king.    2  174* 

Where  coroners  arc  empowered  to  act  as  judges,  as  in 
taking  an  inquisition  of  death,  or  receiving  an  appeal  of  felony. 
Sec.  the  act  of  one  of  them  is  of  the  same  force  as  if  they  hud 
all  joined  ;  but  after  one  of  them  has  proceeded  to  act,  the  act 
of  another  of  them  will  be  void  ;  and  where  they  are  authorized 
to  act  only  ministerially.  In  the  execution  of  a  process  directed  to 
them  upon  the  incapacity  of  the  sheriff,  their  acts  are  void,  if 
they  do  not  all  join*    2  H&mk.  ^  C.  r.  9.  ^  45.    Hob,  70. 

So  that  coroners  as  minister*  must  all  join  ;  but  as  judges,  they 
may  divide.  But  two  coroners  ought  to  be  judges  in  rcdisseisin  ; 
and  though  one  serves  to  pronounce  an  outlawry,  the  entry  ought 
to  be  in  the  name  of  all  of  them.  And  so  of  all  processes  di- 
rected to  the  coroners.    Staundf.  53.    Jenk,  Cent.  85* 

If  the  sheriff*  is  cither  plaintiff' or  defendant,  or  one  of  the  cog- 
nisees,  the  writ  must  be  directed  to  the  coroner.  Cro.  Car.  300, 
Hut  the  coroner  is  not  the  officer  of  B.  R.  hut  where  the  she* 
rift"  is  improper  j  not  where  there  is  no  sheriff;  for  if  the  sheriff" 
die,  the  coroner  cannot  execute  a  writ.  In  case  of  two  coroners, 
if  one  is  challenged,  the  other  may  execute  the  writ,  &c.  yet  both 
make  but  one  officer.  It  is  the  same  with  two  sheriffs  of  a 
city,  Sic.  1  Satk.  144.  A.  venire  facias  shall  go  to  the  coroner,  where 
the  sheriff  is  a  party,  or  the  defendant  is  a  servant  to  the  sheriff", 
&c.  But  it  ought  to  be  on  a  principal  challenge  to  the  favour. 
Moory  470. 

On  defaults  of  sheriffs,  coroners  are  to  empannel  juries,  and  re- 
turn issues  on  juries  net  appearing,  &c  As  the  she] iff  in  his 
tourn  might  inquire  of  all  felonies  by  the  conmiun  law,  saving  the 
death  of  a  man  ;  so  the  coroner  can  inquire  of  no  felony  bn 
of  the  death  of  a  person,  and  that  sup.tr  vixum  ar/iori-i-  4  fast, 
271.  But  in  Ahrfhum&crlafid,  the  coroner,  by  custom,  may  inquire 
of  other  felonies.  35  Hen.  VL  27,  But  without  custom  no  coroner 
is  authorized  to  take  any  other  inquisition  than  on  death.  2  Hair, 
65.  See  Leadi's  Hank.  P.  C.  iL  r.  9.  §  35.  n.  By  Magna  Chartu* 
cap.  17.  no  sheriff,  &c*  or  coroner  shall  hold  pleas  of  the  crown; 
but  by  stat.  Weatm.  1.  3  Ed&i  L  e.  \0.  it  is  enacted,  thai  tfae  coro- 
ners shall  lawfully  attach  and  pres?nt  plc?.s  of  thr.-  crown  ;  and 
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that  sheriffs  shall  have  counterfoils  with  the  coroners,  as  well  of 
appeals,  as  or  inquests,  Sec, 

Coroners,  before  the  stat.  Magna  Ckarta,  might  riot  only  receive 
accusations  against  offenders,  but  might  try  them;  but  since  that  sta- 
tute, they  cannot  proceed  so  far  -t  and  appeals  before  them  are  re- 
movable into  B.  R.  &c.  by  certiorari,  directed  to  the  coroners 
and  sheriffs!  Ecc.  Though  process  may  be  awarded  by  the  sheriff 
and  coroner,  or  the  coroner  only,  in  the  county  court  on  appeals, 
till  the  exigent,  Sec.    2  Hawk.  P.  C.  c.  9*  §  4h 

By  the  stat,  De  officio  coronaioris,  4  Kdiv.  1.  sr.  2.  the  coroner  is 
to  go  to  the  place  where  any  person  is  slain  or  suddenly  dead, 
and  shall  by  his  warrant  to  the  bailiffs,  constahles,  Etc.  summon 
a  jury  out  of  the  four  or  five  neighbouring  towns,  to  make  in- 
quiry upon  view  of  the  body ;  and  the  coroner  and  jmy  are  to 
inquire  into  the  manner  of  killing,  and  all  circumstances  that  oc- 
casioned the  party's  death  ;  who  were  present,  whether  the  dead 
person  was  known)  where  he  lay  the  night  before,  &c*  exa- 
mine the  body  if  there  be  any  signs  of  strangling  about  the  neck, 
or  of  cords  about  the  members*  &c.  Also  all  wounds  ought  to 
be  viewed,  and  inquiry  made  with  what  weapons,  &c.  And  the 
coroner  may  send  his  warrant  for  witnesses,  and  take  their  ex- 
amination in  writing;  and  if  any  appear  guilty  of  the  murder,  he 
shall  inquire  what  goods  and  Lands  he  hath,  and  then  the  dead 
body  is  to  be  buried.  A  coroner  may  likewise  commit  the  per- 
son to  prison  who  is,  by  his  inquisition  found  guilty  of  the  murder, 
and  the  witnesses  are  to  be  bound  by  recognisance  to  appear  at 
the  next  assises,  See 

When  the  jury  have  brought  in  their  verdict,  the  coroner  is  to 
enrol  and  return  the  inquisition,  whether  it  be  brought  in  mur- 
der, manslaughter,  &c.  to  the  justices  of  the  next  gaol  delivery  of 
the  county,  or  certify  it  into  B,  R,  where  the  murderers  shall  be 
proceeded  against-  2  Roll,  Abr.  32.  Upon  an  inquisition  taken 
before  the  coroner,  he  must  put  into  writing  the  effect  of  the  evi- 
dence given  to  the  jury  before  him  j  and  bind  them  to  appear, 
&c.  which  is  to  be  certified  to  the  court  with  the  inquisition,  and 
neglecting  it,  the  coroner  shall  be  fined.  1  and  2  P.  1st  M.  c.  13. 
I  LiU.Abr.  3aV; 

The  word  Murdravit  is  not  necessary  in  a  coroner's  inquisition, 
though  it  is  in  an  indictment  for  killing  another  person.  1  Salk. 
377.  It  is  not  necessary  that  the  inquisition  be  taken  in  the  place 
where  the  body  was  viewed.  2  Hawk*  P.  C  f.9.  §  25.  But  a  coro- 
ner lias  no  authority  to  take  an  inquisition  of  death  without  a  view 
of  the  body ;  and  if  the  inquest  be  taken  by  him  without  such 
view,  it  is  void.    2  Lev.  140. 

The  coroner  may  in  convenient  time  take  up  a  dead  body  that 
hath  been  buried,  In  order  to  view  it;  but  if  it  be  buried  so  long 
that  he  can  discover  nothing  from  the  viewing  it,  or  if  there  be 
danger  of  infection,  the  inquest  ought  not  to  be  taken  by  the  coro- 
ner, but  by  the  justices  of  peace,  by  the  testimony  of  witnesses ; 
for  none  can  take  it  o?i  v*>fc,  but  the  coroner.  Bro.  Coron.  .67, 
173.  If  the  body  is  buried,  the  town  shall  be  amerced  ;  as  it  shall 
be  if  the  body  Is  suffered  to  lie  so  long  that  it  stinks.  2  JJanv. 
Abr.  209.  &c.  Where  the  body  hath  lain  for  some  time,  that  it 
cannot  be  judged  how  it  came  by  its  death*  that  must  be  record- 
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cdi  that  at  the  coming  of  the  justices  of  assise,  the  town  where, 
Sec  may  be  amerced  on  sight  of  the  coroner's  rolls. 

A  coroner  may  find  any  nuisance  by  which  the  death  of  a  man 
happens ;  and  the  township  shall  be  amerced  on  such  finding* 
1  Wiffa  w^r.  536.  If  one  is  slain  in  the  day,  and  the  murderer 
escapes,  the  town  where  done  shall  be  amerced,  and  the  coroner 
is  to  inquire  thereof  on  view  of  the  body.  Stat.  3  Hen.  VII.  r.  I. 
A  coroner  may  take  an  indictment  upon  view  of  the  body ;  as 
also  an  appeal,  within  a  year  after  the  death  of  one  slain.  Wood's 
hint.  491.  But  a  coroner,  super  visum  corporis,  cannot  make  all 
inquisition  of  an  accessary  after  the  murder;  though  he  may  of  ac- 
cessaries before  the  fact.    Moor,  29. 

Coroners  ought  to  sit  and  inquire  on  the  body  of  every  prisoner 
lhat  dies  hi  prison*  They  have  no  jurisdiction  within  the  verge 
of  the  king's  courts  ;  nor  of  offences  committed  at  sea,  or  between 
high  and  low  water  mark  when  the  tide  is  in  \  though  they  have 
ill  arms  and  creeks  of  ihe  sea.  3  Inst.  134,  Sec  ante,  L  ad  Jinem. 
If  a  body  is  drowned,  and  cannot  be  found  to  be  viewed,  the  inqui- 
sition must  be  taken  by  justices  of  peace,  on  the  examination  of 
witnesses,  &C    5  Rep.  1 10. 

Where  a  coroner's  inquest  is  quashed,  he  must  make  a  new 
one  super  visum  corftoriQ :  And  a  coroner  may  attend  and  amend 
his  inquisition  in  matters  of  form  :  But  if  he  misbehaves  himse  lf, 
and  a  melius  inquirendum  is  granted  upon  it,  that  inquisition  must 
be  taken  by  the  sheriffs  or  commissioners,  upon  affidavits,  and 
not  super  visum  corporis ;  because  none  but  a  coroner  can  take  in- 
quisition super  visum,  &c.  and  he  is  not  to  be  trusted  again*  1 
SatJt.  190.    2  Dam:  Mr*  210. 

A  coroner's  inquisition  being  final,  the  coroner  ought  to  hear 
counsel  and  evidence  on  both  sides*  2  Sid.  90.  101.  The  coro- 
ner must  admit  evidence,  as  well  against  the  king's  interest,  as 
for  it  j  but  it  hath  been  held,  that  if  a  person  be  killed  by  an- 
other, and  it  is  certainly  known  that  he  did  it,  the  coroner's  jury- 
arc  to  hear  the  evidence  only  for  the  king;;  and  inquire  whether 
the  killing  were  by  malice,  or  without  malice,  £cc.  Per  Hale,  Ch. 
Justice.  Where  a  coroner  would  not  admit  of  evidence  against, 
the  king,  to  prove  afeio  de  se  to  be  non  compos  mentis,  his  inqui- 
sition was  set  aside  ;  and  a  new  inquisition  taken,  whereby  it  was 
found  that  the  party  Was  hon  compos,  2  Hate**  Hint,  P.  C.  60,  If 
there  be  an  inquisition  of  manslaughter  or  murder,  and  also  sm  in- 
dictment by  the  grand  jury  against  one,  and  he  is  arraigned,  and 
found  not  guilty  on  the  indictment ;  here  St  is  necessary  to  quash 
the  coroner's  inquisition,  or  to  arraign  the  party  upon  it,  and  ac- 
quit him  on  that  also  ;  for  otherwise  it  stands  as  a  record  Against 
him,  whereon  he  may  possibly  be  outlawed.  2  Hate,  65.  And 
where  a  person  found  guilty  by  the  coroner's  inquest,  pleads,  and 
is  acquitted  by  the  petit  jury  mf  they  must  give  in  who  it  was  that 
killed  the  man,  which  serves  as  an  indictment  against  that  other 
person  ;  and  if  they  cannot  tell  who,  they  may  mention  some  fic- 
titious name.  Ibid. 

2.  By  the  stat.  3  Rdw.  I;  cap.  10.  coroners  shall  demand  or 
take  nothing  for  doing  their  offices  ;  and  by  the  ancient  law  of 
i&rigitmd>  none  having  any  office  concerning  the  administration  of 
justice,  could  take  anv  fee  for  doing  his  office  ;  and  therefore  this 
Vol..  N.  M 
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statute  was  only  in  affirmance  of  the  common  law.  By  stat.  3 
Hen.  VII.  cafi.  1,  upon  an  inquisition  taken  on  view  of  the  body, 
the  coroner  shall  have  Ad.  fee  of  the  goods  of  the  murderer, 
and  if  he  be  gone,  then  out  of  the  amercement  of  the  town  for 
the  escape.  Though  Stat,  1  Hen*  Vill.  c,  7.  enacts,  that  where 
a  person  is  slain  by  misadventure,  the  coroner  is  to  take  no  fee* 
on  pain  of  40*.  Justices  of  assise  aud  of  peace  have  power  to 
inquire  of  and  punish  extortions  of  coroners,  and  also  their  de- 
faults.   Stat.  Ibid. 

By  the  stut.  25  Geo.  II.  r.  29.  for  every  inquisition,  not  taken 
upon  the  view  of  a  body  dying  in  gaol,  which  shall  be  taken  by 
any  coroner  in  any  township  or  place  contributory  to  the  rates  di- 
rected by  stat.  12  Geo.  II.  c,  29.  the  sum  of  20*,  and  for  every 
mile  which  he  shall  travel  from  the  place  of  his  abode,  the  fur- 
ther sum  of  Sd.  shall  be  paid  to  him  out  of  the  money  arising  by 
the  said  rate*.  And  fur  every  inquisition  taken  upon  the  view  of 
a  body  dying  in  gaol,  so  much  money,  not  exceeding  20s.  shall  be 
paid  hhn  as  the  justices  at  sessions  shall  think  fit  to  allow,  out  of  the 
money  arising  from  the  said  rates.  Provided,  that  over  and  above 
the  recompense  by  the  statute  appointed,  the  coroner  who  shall 
take  an  inquisition  upon  the  view  of  a  body  slain  or  murdered, 
shall  have  the  fee  of  13*.  -id.  payable  by  stat*  3  Hen.  V1L  c.  I.  out 
of  the  goods  of  the  slayer  or  murderer,  or  out  of  the  amerc la- 
ments upon  the  township,  if  the  slayer  or  murderer  escape.  Co- 
roners taking  further  fees  guilty  of  extortion. 

Provided,  that  no  coroner  of  the  king's  household,  and  of  the 
verge  of  the  king's  palaces,  nor  any  coroner  of  the  Admiralty,  nor 
of  the  county  palatine  of  Durham,  nor  of  the  city  of  London  and 
borough  of  Southward  or  of  any  of  the  franchises  belonging  to  the 
said  city,  nor  any  coroner  of  any  city,  borough,  towrn,  liberty  or 
franchise  not  contributory  to  the  rates  directed  by  stat.  12  Geo.  II. 
c.  29*  or  within  which  such  rates  have  not  been  usually  assessed, 
shall  be  entitled  to  any  fee,  recompense  or  benefit  given  by  this  act. 

3.  If  a  coroner  be  remiss  in  coming  to  do  his  office,  when  he 
is  sent  for,  &c.  he  shall  be  amerced  by  virtue  of  the  above -men- 
tioned statute,  Ue  corortatoribtisj  S.  P.  C.  51.  SaiA\  377.  H.  P, 
C.  170. 

If  a  coroner  hath  been  guilty  of  any  corrupt  practice,  bribery, 
£cc.  in  taking  the  inquisition,  a  melius  inquirendum  may  be 
awarded  for  taking  a  new  one  by  special  commissioners,  Stc.  Co- 
roners concealing  felonies,  &c.  are  to  be  fined,  and  suffer  one 
year's  imprisonment.  3  Ediv.  I.  ca/t.  9.  Also  for  mismanagement 
in  the  coroner,  the  filing  of  the  inquisition  may  be  stopped.  I 
Mod.  82.  A  coroner's  inquisition  is  not  traversable  :  If  it  be 
found  before  the  coroner  sttftcr  visum  cor/ion^  that  one  was  fefc 
de  the  executors  or  administrators  of  ihe  deceased,  it  is  said, 
cannot  traverse  it.  o  Inst.  55.  But  it  has  been  held  that  the  in- 
quest being  moved  into  B.  R.  by  certiorari^  may  be  there  traver- 
sed by  the  executor  or  administrator  of  the  deceased.  2  Hawk.  P. 
C,  c.  9.  §  54.  And  it  hath  been  adjudged,  that  the  inquisition  of 
feio  de  sc  is  traversable;  though  ficffam  fecit  is  not.    2  Leon.  152. 

If  a  coroner  be  convicted  of  extortion,  w  ilful  neglect  of  duty, 
or  misdemeanor  in  his  office,  the  court  before  whom  he  shall  be  so 
convicted,  may  adjudge  that  he  shall  be  removed  from  his  office 
See  stat:  25  Gts.  II.  c.  29. 
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For  further  matter  on  this  subject,  see  2  ffajmk,  P.  C.  c.  9. 
throughout. 

CoiiosEK  of  the  King's  Household,  Hath  an  exempt  juris- 
diction within  the  verge,  which  the  coroner  of  the  county  can- 
not intermeddle  with  -r  as  the  coroner  of  the  king's  house ,  may 
not  intermeddle  within  the  county  out  of  the  verge.  2  Hawk. 
P.  C.  e.  9.  §  15.  If  an  inquisition  he  found  before  the  coroner  of 
the  county,  and  the  coroner  of  the  verge,  where  the  homicide 
was  committed  in  the  county,  and  it  is  so  entered  and  certified, 
it  will  be  error.  4  Rep.  45.  But  if  murder  be  committed  within 
the  verge,  and  the  king  removes,  before  any  indictment  taken 
by  the  coroner  of  the  king's  household  /  the  coroner  of  the  coun- 
ty, and  the  cor  otter  of  the  king's  house  shall  inquire  of  t!ic  same  : 
And  according  to  Sir  Edward  Coke,  the  coroner  of  the  county 
might  inquire  thereof  at  the  common  law.  2  Hawk.  P.  C.  e.  9. 
§15.  2  Inst.  550.  If  the  same  person  be  coroner  of  the  county, 
and  also  of  the  king's  hoitscj  an  indictment  of  death  taken  before 
him  as  coroner,  both  of  the  king's  house^  and  of  the  county,  is 
good.    4  Hep.  40,    2  Inst  I  34. 

By  the  Stafc  S3  Him.  VIII,  '£v  12.  §§  h  3.  it  is  ordained,  That  all 
inquisitions  made  upon  the  view  of  persons  slain  within  any  vf  (he 
King* 8  palates  or  houses,  or  any  other  house  or  houses  wherein  his 
Majesty  shall  happen  to  be  abiding  in  his  royal  person,  shall  be 
faken  by  the  coroner  for  the  time  being  of  the  king's  household, 
without  any  assisting  of  another  coroner  of  any  shire  within  this 
realm  ;  by  the  oaths  of  twelve  or  more  of  the  yeoman  officers  of  the 
king's  household,  returned  by  the  two  clerks  controllers,  the  clerks 
of  the  checks,  and  the  clerks  marshal,  or  one  of  them  of  the  said 
household,  to  whom  the  said  coroner  of  the  household  shall  direct 
his  precept ;  and  the  said  coroner  shall  certify  under  his  seal,  and 
the  seals  of  such  persons  as  shall  be  sworn  before  him,  all  suchiru/ui- 
xitions  before  the  master  or  lord  steward  of  the  household ;  who 
hath  the  appointment  of  such  coroner,  tfc. 

Coroner  of  Lond-ox.  By  the  charter  of  King  Edtv,  IV.  the 
mayor  and  commona.lt y  of  London  may  ^rant  the  office  of  coroner 
to  whom  they  please  j  and  no  other  coroner  but  he  that  belongs 
to  the  city,  shall  have  any  power  there :  Also  the  lord  mayor,  Sec. 
may  choose  two  coroners  in  Southward  When  any  one  is  killed, 
or  comes  to  an  untimely  death  in  London,  the  coroner  upon  no- 
tice shall  attend  where  the  body  is,  and  forthwith  cause  the  beadles 
of  the  ward  to  summon  a  jury  to  iniike  the  necessary  inquiry,  how 
such  person  came  by  his  death :  and  after  inquisition  taken,  he 
shall  give  a  certificate  to  the  churchwarden,  clerk  or  sexton  of  the 
parish,  to  the  intent  the  corpse  may  be  buried.  The  coroner's 
fees  here  formerly  amounted  to  25s.  now  to  above  double  that 
sum unless  the  friends  of  the  deceased  are  poor,  and  then  be 
shall  execute  his  office  for  nothing.  Cit.  Lib.  46,  47.  The  co- 
roners in  London  and  Middlesex,  and  in  other  cities,  bV.  may 
bail  felons  and  prisoners,  in  such  manner  as  hath  been  hereto- 
fore accustomed*  Stat.  1  &  2  P.  &  M*  #  13.  *.  6.  I  IML  Abr. 
$27. 

What  anciently  belonged  to  the  coroners,  you  may  read  at 
large  in  Brae ton ,  lib.  3.  tract.  2.  cap.  5,  6,  7,  £c  8.  Brit/on^  cup.  t. 
and  Ftcta,  lib.  i.e.  18. 

Co  no  NATO  re  Klige^do.    A  writ  which  lies  on  the  death  or 
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discharge  of  any  kroner,  directed  to  the  sheriff  out  of  the  chancery  ^ 
to  cull  together  the  freeholders  of  the  county,  for  the  choice  of  a 
new  coroner ;  and  to  certify  into  the  chancery,  both  the  election 
and  the  name  of  the  party  elected,  and  also  to  give  him  his  oallt, 
5c c.    Reg.  Orig,  177.    litz.  M  B.  163.    Sec  tit.  Coroner. 

Corona  to  re  exoner an  oo.  A  writ  for  the  discharge  of  a  co* 
roner,  for  negligence*  or  insufficiency  in  die  discharge  of  his  duty  ■ 
and  where  coroners  are  so  far  engaged  in  any  oilier  public  busi- 
ness* that  they  cannot  attend  the  office  ;  or  if  they  are  disabled 
by  old  age  or  disease*  to  execute  it ;  or  have  not  sufficient  lands, 
Sec  they  may  be  discharged  by  this  writ.  2  Imt.  22,  2  Hawk, 
P.  C\  c  9.  §  12.  But  if  any  such  writ  be  grounded  on  sin  untrue 
suggestion,  the  coroner  may  procure  a  commission  from  the 
chancery  to  inquire  thereof;  end  if  the  suggestion  be  disproved, 
the  king  may  make  a  $:t/n: rsedcas  to  the  sheriff,  that  he  do  not  re- 
move liic  tzorouer;  or  irhe  have  removed  him,  that  he  suffer  him 
to  execute  the  office.  Reg.  Orig.  177,  178.  Fitz.  .V.  B.  164, 
Sec  tit.  Cor^nrr.  As  also  the  coroner's  is  an  office  of  freehold, 
the  court  of  chancery,  with  whom  the  power  of  granting  this  writ 
resides,  will  not  suffer  it  to  issue,  unless  on  affidavit,  that  the  de- 
fendant has  been  served  with  notice  of  the  petition  for  it.  3  Mk. 
184.  And  on  an  election  of  a  new  coroner  by  a  majority  of  the 
freeholders*  Lite  power  and  authority  of  the  old  one  is  ipso  facia  ex- 
tb  guished.    See  tit.  Coroner. 

CO  RONE,  -Fr.~\    All  matters  of  the  crown  were  heretofore  re- 
duced to  this  law  head  or  title ;  they  are  the  things  that  concern 
treason,  felon  v,  a;:ii  uivcra  Oliver  offences,  by  the  common  law*  and 
bv  salute.    She/i.  Efiit.  567. 
"  CORPORAL  OATH,  And  how  it  is  administered,  see  tit.  Oath. 

CORPORATION". 

CoRpojiATio.]  A  body  politic  or  incorporate  ;  so  called  as  the 
persons  composing  ii  are  made  into  a  bodtj^  and  of  capacity  to 
ti.,ke  and  grant,  &c.  Or,  it  is  an  assembly  and  joining  together  of 
many  into  one  fellowship  and  brotherhood,  whereof  one  is  head 
v.-  u;.d  ::w  the    jody  ;  ar,;I  this  heir.i   unci  body 

ki.it  together,  make  the  Corporation  :  also  it  is  constituted  of  se- 
veral members^  like  unto  the  natural  body,  and  framed,  by^Uon  of 
law,  to  endure  in  perpetual  succession. 

'With  respect  to  Corporations,  or  communities  of  old,  the  form- 
ing of  cities  into  communities,  corporations,  or  bodies  politic, 
and  granting  them  the  privilege  of  municipal  jurisdiction,  contri- 
buted more  than  any  uther  cause  to  introduce  regular  govern- 
ment, police  and  arts,  and  to  diffuse  them  over  Europe.  Louis 
(he  Gross  in  France,  to  counterbalance  his  potent  vassals,  conferred 
new  privileges  on  the  towns  situated  within  his  domain,  called 
charters  of  community,  and  formed  the  inhabitants  into  corpora- 
tions* or  bodies  politic,  to  be  governed  by  a  council  and  magis- 
trates of  their  own  nomination.  About  the  same  period  the  great 
cities  in  Germany  began  to  acquire  like  immunities ;  and  the 
practice  quickly  spread  over  Europe,  and  was  adopted  in  Spain, 
Ertgiatid,  Scottend,  and  all  the  other  feudal  kingdoms.  Robertsons 
Hist.  Emp.  C  V.v.  1.  32,  34.  &c. 

Of  Corporations  some  are  sole,  some  aggregate ;  sotey  when  in 
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*ne  single  person,  as  the  king,  a  bishop,  clean,  See,  dggrega£e^ 
which  is  the  most  usual*  consisting  of  many  persons,  as  mayor, 
and  commonalty,  dean  and  chapter,  Sic.  Likewise  corf  Mirations  arc 
spiritual  or  temfioral ;  spiritual,  of  bishops,  deans,  archdeacons, 
parsons,  vicars,  &e.  Ttmfiorul%  of  mayors,  commonalty,  bailiffs 
and  burgesses,  Etc.  Some  corporations  are  of  a  whet  nautrc,  com- 
puted of  spiritual  and  temporal  persons,  such  as  heads  of  colleges 
and  hospitals,  kc.  All  corf  torn  tiona  are  said  to  be  ecclesiastical  or 
lay. 

I,ay  Corporations  arc  of  two  sorts*  c'roii  and  eleemosynary.  The 
civil  are  such  as  arc  erected  foe  a  variety  of  temporal  purposes. 
The  king,  for  instance,  is  made  a  corporation  to  prevent  in  gene- 
ral the  possibility  of  an  interregnum)  or  vacancy  of  the  throne, 
and  to  preserve  the  possessions  oi  the  crown  entire ;  for  imme- 
diately upon  the  demise  of  one  king,  his  successor  is  in  full  posses- 
sion of  the  regal  rights  and  dignity.  Other  lay  corporations  arc 
erected  for  the  good  government  of  a  town  or  particular  district, 
as  a  mayor  and  commonalty,  bailiff  and  burgesses,  or  the  like  : 
some  for  the  advancement  and  regulation  of  manufactures  and 
commerce  ;  as  the  trading  companies  of  London,  and  other  towns  ; 
and  some  Lor  the  better  carrying  on  of  divers  spuciU  purposes; 
as  church  ward  ens,  for  conservation  of  the  goon's  of  Ihe  parish ; 
the  college  of  physicians  and  company  of  surgeons  in  London^  for 
the  improvement  of  the  medical  science  \  the  Royal  Society,  for 
the  advancement  of  natural  knowledge  ;  and  the  Society  of  Anti- 
quaries, for  promoting  the  study  of  antiquities.  And  among  these 
general  corporate  bodies,  the  universities  oi  Oxford  and  Cambridge 
must  be  ranked,    3  Burr.  105G. 

The  eleemosynary  sort  are,  such  as  arc  constituted  for  the 
perpetual  distribution  of  the  free  alms,  or  bounty  of  tlie  founder 
of  them  to  such  persons  as  he  has  directed.    Of  this  kind  are  all 
hospitals  for  the  maintenance  of  the  poor,  sick,  and  impotent", 
C  and  all  colleges,  both  in  our  Universities,  and  out  of  them.  Such 

>  as  at  JVestininstcr-f  ]£attri}7   Winchester^  l?c.   which  colleges  are 

f  founded  for  two  purposes  :  L  For  the  promotion  of  piety  and  Iearn- 

i  ing,  by  proper  regulations  and  ordinances,    2.  For  imparting  as- 

p  sistance  to  the  members  of  those  bodies1  in  order  to  enable  them 

to  prosecute  their  devotion  and  studies  with  greater  ease  and  assi- 
st duity.  And  all  these  eleemosynary  corporations  are,  strictly 
speaking,  lay,  and  not  ecclesiastical,  even  though  composed  of  ec- 
ji,  clcsiastical  persons,  and  although  tlury  in  somethings  partake  of 
*  the  nature,  privileges,  and  restrictions  of  ecclcsiasiical  bodies. 
y  1  Ld.  Raym.  G.  They  are,  in  fact,  lay  corporations,  because  they" 
arc  not  subject  to  the  jurisdiction  of  the  ecclesiastical  courts,  or  to 
i  the  visitations  of  the  ordinary  or  diocesan  in  their  spiritual  charac- 
ij             ters.    I  Comm.  47 1-. 

I.  How  Corporations  arc  created. 
^  II.  Their  Interest  and  Jurisdiction. 

II L  Notv  far  their  slcts  are  binding. 
IV.  How  they  are  visited. 
V.  Hon*  they  are  dissolved* 

I.  Bodies  Politic  or  incorporate  may  commence  and  be  esta- 
blished three  manner  of  ways,  viz.  by  f:rcscrif!tiont  by  letter.*.-  pa- 
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tent,  or  by  act  of  parliament ;  but  most  commonly  begin  by  pa- 
tent or  charter.     I  Inst.  350,    3  Jngt.  202,    3  Rrp.  73. 

In  making  aggregate  corporation?}  there  must  be,  I.  Lawful 
authority.  2.  Proper  persons  to  be  incorporated.  3.  A  name  of 
incorporation.  4.  A  place,  without  which  no  corporation  can  be 
made.  5.  Words  sufficient  in  law  to  make  a  corporation.  10 
Rffi,  29.  123.  3  Heft,  73.  The  words  incorpora,funda,  &c  are 
not  of  necessity  to  be  used  in  making  corporations  ;  but  other 
wrords  equivalent  are  sufficient ;  and  of  ancient  time,  the  inhabit- 
ants of  a  town  were  incorporated,  when  the  king  granted  to  them 
to  have  Guild  am  Mercatoriam.  2  Dan-v.  Abr.2  \±.  He  that  gave 
the  first  possessions  to  the  corporation,  is  the  founder.  The  pa- 
rishioners or  townsmen  of  a  parish  or  town  ;  and  tenants  of  a 
manor,  are  to  some  purposes  a  corporation.    Co.  Litt.  95,  342. 

If  the  king  grants  lands  to  the  inhabitants  of  B.  their  hrirs  and 
s:icrd;6i>rs,  rendering  a  rent,  for  any  thing  touching  these  landsT 
this  is  a  corporation;  though  not  to  other  purposes :  but  if  the 
king  grants  lands  to  the  inhabitants  of  B.  and  they  be  not  incor- 
porated before,  if  no  rent  be  reserved  to  the  king  the  grant  is  void 
2  Donv.  214.  If  the  king  grants  to  the  men  of  Islington  to  be 
discharged  of  toll?  this  is  a  good  corporation  to  this  intent ;  but 
not  to  purchase,  fcc.  And  by  special  words,  the  king  may  make 
a  limited  corpora'.Ur^  or  a  corfioraiion  for  a  special  purpose. 
IbitL 

JL&ndon  is  a  corporation  by  prescription  ;  but  though  a  corpora* 
ticn  may  be  by  prescription,  it  shall  be  intended  that  it  did  ori- 
ginally derive  its  authority  by  grant  from  the  king ;  for  the 
king  is  tiic  head  of  the  common  wealth,  and  all  the  common- 
wealth, in  respect  of  him,  is  but  one  corpora/ion  ;  and  all  other 
corporation*  are  but  Hmbs  of  the  greater  body,  1  XMl.  Abr.  350. 
A  mayor  and  commonalty  or  corporation,  cannot  make  another 
corporation,  or  commonalty.  I  Sid.  200.  The  city  of  London  can- 
not make  a  corporation,  because  that  can  only  be  created  by  the 
crown  j  but  London,  or  any  other  corporation,  may  make  a  frater- 
nity.   \  Salk.  193. 

The  parliament,  by  its  absolute  and  transcendent  authority,  may 
perform  this,  or  any  other  act  whatsoever :  and  actually  did  per- 
form it  to  a  great  extent,  by  stat.  39  Elii.  c.  5.  which  incorpo- 
rated all  hospitals  ^nd  houses  of  correction  founded  by  charita- 
ble persons,  without  farther  trouble  ;  and  the  same  has  been  done 
in  other  cases  of  charitable  foundations.  But  otherwise  it  has 
not  formerly  been  usual  thus  to  intrench  upon  the  prerogative 
of  the  crown ;  rind  the  king  may  prevent  it  when  he  pleases. 
And  in  the  particular  instance  before  mentioned,  it  was  done, 
as  Sir  Edirurd  Coke  observes,  2  Inst.  722.  to  avoid  the  charges 
of  incorporation  and  licenses  of  mortmain  in  small  benefactions; 
which  in  his  days  were  grown  so  great,  that  they  discouraged 
many  men  from  undertaking  these  pious  and  charitable  works. 

The  king  (it  is  said)  may  grant  to  a  subject  the  power  of  erect- 
ing corporations  ;  (fire.  Abr.  tit.  Frerog.  53.  Finer,  Prerog.  S8. 
pi.  16.  though  the  contrary  was  formerly  held;  Year  Book.  2 
Hen.  VU.  13.)  that  is,  he  may  permit  the  subject  to  name  the 
persons  ay.d  powers  of  the  corporation  at  his  pleasure;  but  it  is 
reallv  the  king  that  erects,  and  the  subject  is  but  the  instrument : 
1 
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Lor  though  none  but  the  king  can  make  a  corporation,  yet  qui  fa- 
tit  per  aliumtfacit  per  ee.  10  Rep.  33.  In  this  manner  the  chan- 
cellor of  the  university  of  Oxford,  has  power  by  charter  to  erect 
corporations:  and  has  actually  often  exerted  it,  in  the  erection  of 
several  matriculated  companies,  now  subsisting,  of  tradesmen  sub- 
servient to  the  students* 

When  a  corporation  is  erected,  a  name  must  be  given  to  it  j 
and  by  that  name  alone  it  must  sue  and  be  sued,  and  do  all  legal 
acts;  though  every  minute  variation  therein  is  not  material.,  lo 
Rep.  122.  Such  name  is  the  very  being  of  its  constitution  \  and} 
though  it  is  the  will  of  the  king  that  erects  the  corporation,  yet 
the  name  is  the  knot  of  its  combination,  without  which  it  coukl  not 
perform  its  corporate  functions,  Gilb.  Hist.  C,  P.  1S3.  The 
name  of  incorporation,  says  Sir  Edward  Cokc>  is  as  a  proper  name, 
or  name  of  baptism ;  and  therefore  when  a  private  founder  gives 
his  college  or  hospital  a  name,  he  does  it  only  as  a  godfather  ; 
and  by  that  same  name  the  king  baptizes  the  corporation.  10  Reft. 
23. 

And  it  may  change  its  name,  as  corporations  frequently  do  in 
new  charters,  and  will  still  retain  its  former  rights  and  privileges. 

4  Co.  sr. 

No  persons  shall  bear  office  in  any  corporation ,  tyc.  but  such  as 
have  received  the  sacrament,  of  the  church,  and  taken  the  oaths. 
Stat,  13  Car.  II.  2.  c,  L  But  see  the  stat.  5  Geo,  I.  c.  6.  con- 
firming officers  in  corporations.  See  tit.  By-Laws,  Qath$>  Non- 
conformists* 

What  persons  are  capable  of  being  elected  members  of  a  cor- 
poration.   See  lfardw>  '23. 

[38  Geo.  II L  c.  52.  regulates  the  trial  of  causes,  indictments, 
and  other  proceedings  which  arise  within  the  counties  of  certain 
Cities  and  towns  corporate  within  this  kingdom.] 

II.  When  a  corporation  is  duly  created,  all  incidents,  as,  to  pur- 
chase and  grant,  sue  and  be  vitrei,  fcc  ate  tacitly  annexed  to  it; 
and  although  no  power  to  make  laws,  statutes  or  ordinances,  is 
given  by  a  special  clause  to  a  corfioratiovj  it  is  included  by  law  in 
the  very  act  of  incorporating.  Co.  JJtt.  264.  A  new  charter  doth 
not  merge  or  extinguish  any  of  the  ancient  privileges  of  the  bid 
charter.  And  if  an  ancient  corporation  is  incorporated  by  a  new 
name,  yet  their  new  body  shall  enjoy  all  the  privileges  that  the  old 
corporation  had.    Raym.  439.     4  Rep.  37. 

There  are  usually  granted  in  charters  to  corporations,  divers 
franchises  j  as  felons*  goods,  waifs,  cstriiys,  treasure-trove,  dec- 
da  nds,  courts,  and  cognisance  of  pleas,  fairs,  markets,  assise  of 
bread  and  beer,  &c*  4  Rep.  65.  Actions  arising  in  corporations 
may  be  tried  in  the  corporation  courts  ;  but  if  they  try  actions 
ivhieh  arise  not  within  their  jurisdictions,  and  encroach  upon  the 
common  law,  they  shall  be  punished  for  it.  Lutw.  I57t,  1572. 
Actions  triable  there,  must,  in  general,  mean  those  actions  where- 
in the  corporation  is  not  interested. 

There  may  be  a  corporation  without  a  head  ;  but  where  there  is 
a  head,  all  acts  ought  to  be  by  and  to  the  head  \  nor  can  they  sue 
without  such  head  ;  and  if  he  dies,  nothing  can  be  done  in  the  va- 
cancy.   10  Rrp.  30.  32t    Co.  Lift,  264,    If  land  he  given  to  a 
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mayor  and  commonalty  for  their  lives,  they  have  an  estate  by  in- 
tendment not  determinable  :  so  it  is,  if  a  feoffment  be  made  of 
!and  to  h  Bean  and  chapter,  without  mention  of  successors. 

In  a  case  of  sole  corporation^  as  bishop,  dean?  parson,  &c.  no 
chattel  cither  in  action  or  possession,  shall  go  in  succession ;  but 
the  executors  or  administrators  of  the  bishop,  parson,  See.  shall 
have  them  :  but  it  is  otherwise  of  a  corporal  ion  aggregate ,  as  a 
dean  and  chapter,  mayor  and  commonalty,  and  the  like  :  for  they 
in  the  judgment  ol  law  never  die-  But  the  case  of  the  Chamber- 
lam  of  London  differs  from  all  these ;  lib  successor,  in  his  own 
name,  may  have  execution  of  a  recognisance  acknowledged  to  his 
predecessor  for  orphanage  money ;  and  the  reason  is,  because  the 
corporation  of  the  chamberlain  Is  by  custom,  which  hath  enabled 
the  successor  to  take  and  have  such  recognisances,  obligations, 
Jicc*  that  are  made  to  his  predecessor.     Terms  de  Ley* 

Though  a  sole  corporation  cannot  generally  take  in  succes- 
sion, goods,  and  chattels*  kr*  yet  it  may  take  a  fee-simple  in  suc- 
cession, by  the  word  Successors.  Co.  Littt  8,9,  46,  Aggregate  cor- 
porations may  take  not  only  goods  and  chattels,  but  lands  in  fee- 
simple,  without  the  word  Successors,  for  the  reason  before-men- 
tioned, 4  In*t,  249.  Succession  in  a  body  politic,  is  an  inherit- 
ance in  a  body  private.  If  a  lease  for  years  be  made  to  a  bishop 
and  his  successors,  it  is  said  his  executors  shall  have  it  in  enter 
droit  for  regularly  no  chattel  can  go  in  succession  in  case  of  a 
sole  corporation)  no  more  than  if  a  lease  be  made  to  a  man  and 
his  heirs,  it  can  go  to  bis  heirs.    Co.  Lift.  46. 

Grants  of  corporations  are  to  be  by  deed,  under  their  common 
seal,  and  are  good  without  delivery ;  for  the  common  seal  gives 
perfection  to  corporation  deeds.  Dam\  44-  An  obligation  scaled 
with  the  common  seal  of  a  corporation^  if  the  mayor  signs  it,  he 
is  suable,  if  the  corporiatian  be  dissolved  :  but  if  two  of  the  mem- 
bets  sign  it,  the  particular  persons  are  not  bound  by  it*  2  Ln\ 
137.  Raym.  152.  A  release  of  a  mayor  for  any  sum  of  money 
due  to  the  corporation,  made  in  bis  own  name,  is  not  £Ood  in 
law \  the  corporation  must  join  and  do  it  by  their  common  seal. 
Terms  de  Ley* 

A  corporation  which  hath  a  head,  may  make  a  personal  com- 
mand without  writing ;  but  a  corporation  aggregate  without  a 
bead  cannot*  Lutw*  1497*  A  corporation  aggregate  may  employ 
any  one  in  ordinary  services,  without  deed;  though  not  to  fcp- 
peur  for  them,  in  any  act  which  concerns  their  interest  or  title. 
1  Vvntr.  47,  43.  Such  a  corporation  may  appoint  a  bailiff  to  take 
a  distress,  without  deed  or  warrant.  1  Salic.  191*  But  cannot 
Without  deed  command  a  bailiff  to  enter  into  lands  for  a  condi- 
tion broken;  for  such  command  without  deed  is  void*    Cro*  81s. 

Though  a  corporation  cannot  do  an  act  in  pais  without  their 
common  seaU  they  may  do  an  act  upon  record  ;  and  the  reason 
is,  because  they  are  estopped  by  the  record  to  say  it  is  not  their 
act.  I  6'art\  192.  A  promise  to  a  corporation  is  good  without 
deed.  2  Lex\  2j2*  The  head  of  a  corporation  aggregate  may 
not  be  charged  with  the  act  of  his  predecessor  if  it  he  not  by 
common  seal,  or  for  such  things  as  come  to  the  use  of  the  whole 
body  or  society.    1  And.  23.  196, 
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A  corporation  may  do  an  act  in  that  capacity,  to  one  of  them- 
selves in  his  natural  capacity ;  and  any  m ember  in  his  natural 
capacity  may  perform  an  act  to  the  corporation  in  his  politic  ca- 
pacity ;  and  so  they  may  sue  one  another,  in  their  distinct  ca- 
pacities- I  Shefi.  Mr.  436.  Trespass  for  an  assault  and  battery,' 
£tc.  will  not  lie  against  a  corporation  ;  but  it  must  be  brought 
against  the  persons  that  do  the  trespass  by  their  prapcr  names; 
though  if  the  beasts  of  the  corporation  trespass  on  a  man  in  his 
ground,  action  of  trespass  lies  against  them  for  this.  Process  of 
outlawry  will  not  lie  against  a  corporation  ;  nor  eafiias  or  exi- 
Senty  but  distress-    22i4fe«,  67.    39  Edw.  III.  13*    21  Edtv.  IV. 

A  corporation  cannot  sue,  or  appear  in  person,  but  by  attor- 
ney: they  cannot  commit  treason  or  felony,  or  be  excommunicate, 
Stc.  They  may  not  be  executors  or  administrators,  be  joint-tenants, 
trustees,  Sec.  Nor  shall  the  members  of  a  corporation  be  regu- 
larly witnesses  for  the  corporation*  10  Reft,  32,  1 1  Heft,  98. 
€o.  Litt.  134.  But  they  may  be  disfranchised,  and  then  be  wit- 
nesses ;  though  not  surrender  by  consent.  Yet  in  some  cases 
the  judges  now  admit  their  testimony  without  disfranchisement 
where  the  interest  is  remote.  Attachment  doth  not  lie  against  a 
corporation.    Raym.  1 52* 

Corporations  may  have  power  not  only  to  enfranchise  freemen,  but 
ik>  disfranchise  a  member,  and  deprive  him  of  his  freedom;  if  he 
doth  any  act  to  the  prejudice  of  the  body,  or  contrary  to  his  o*ith> 
Stc*  Though  for  conspiring  to  do  any  thing  contrary  to  his  duty, 
or  for  wTords  of  contempt  against  the  chief  officers,  he  may  not 
be  disfranchised;  but  he  may  be  committed  till  he  find  sureties 
for  his  good  behaviour.  11  Reft.  98.  5  Mod.  257.  A  corpora- 
tion cannot  disfranchise  for  breach  of  a  by-law,  1  IML  33 1.  And 
one  wrongfully  disfranchised  may  be  restored,  and  have  his  re- 
medy by  mandamus*  in  B.  R.  An  alderman  or  freeman  of  a 
corporation  cannot  he  removed  from  his  freedom  or  place  without 
good  cause,  and  a  custom  to  remove  them  ad  libitum  is  void,  be- 
cause the  party  hath  a  freehold  therein.    Cro.  Jac  540. 

A  person  may  be  bound  to  the  good  behaviour  for  words  spoken 
against  mayors,  he  but  he  may  not  be  indicted  for  it ;  and  if 
justices  of  a  corporation  deny  to  do  right,  it  is  a  forfeiture  of  their 
exemption  from  the  inquiry  of  the  justices  of  the  county.  Mod. 
Can.  125.  164.  Head  officers  of  corporations  are  to  redress  a  buses 
of  merchant-strangers,  Sec.  or  the  franchise  shall  he  seized ; 
stat.  9  EUz.  c.  3,  §  1,  and  have  authority  in  many  cases  by  statute ; 
for  which  see  tit  Mayors. 

No  strangers  shall  sell  by  retail  any  woollen  or  linen  cloth,  or 
mercery  wares,  in  eorftorate  town&}  except  at  fairs,  on  pain  of 
forfeiture,  &c.  But  such  persons  may  sell  wares  by  wholesale, 
and  cloth  of  their  own  making  by  retail.  1  and  %  P.  &  Af,  cafi.  ?. 
Bodies  politic  and  ecclesiastical  may  make  leases  for  three  lives, 
or  twenty-one  years,  under  the  restrictions  in  the  acts  1  Eiiz.  c, 
19.  13  Eliz,  c.  20.  See  tit-  Leases.  If  land  is  given  in  fee  to  a 
dean  and  chapter,  or  to  a  mayor  and  commonalty,  &c.  and  after, 
such  body  politic  or  incorporate  is  dissolved,  the  donor  shall  have 
the  land  a^ain,  and  not  the  lord  by  escheat.    Co.  Lift.  31, 

The  corporation  of  the  city  of  London  is  to  answer  for  all  par- 
ticular misdemeanors,  which  are  committed  in  anv  of  ifae  cbutt  j 
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of  justice  within  the  city  j  and  for  all  other  general  misdemeanors 
committed  within  the  city ;  so  it  is  conceived  of  all  other  cor- 
porations. 1  LitL  Mr.  329.  If  a  common  officer  of  a  town  doth 
any  thing  for  their  common  use,  it  is  reasonable  the  corporate 
town  should  be  answerable  for  it.     1  Leon.  215* 

III*  A  Corporation1  is  properly  an  investing  the  people  of  the 
place  with  the  local  government  thereof,  and  therefore  their  laws 
shiull  be  binding  to  strangers  ;  but  a  fraternity  is  some  people  of 
a  place  united  together  in  respect  of  a  mystery  and  business  into 
a  company,  and  their  laws  and  ordinances  cannot  bind  strangers, 
for  they  have  not  a  local  power.    Salk.  193. 

No  masters  and  wardens,  fitc.  of  any  mystery,  or  other  corpora- 
tion, shall  make  any  by-laws  or  ordinances  in  diminution  of  the 
king's  prerogative,  or  against  the  common  profit  of  the  people; 
except  the  same  be  approved  by  the  Lord  Chancellor,  or  Chief 
Justices,  &c.  on  pain  of  40/.  And  such  bodies  corporate  shall  not 
make  any  acts  or  ordinances  for  the  restraining  persons  to  sue  in 
the  king's  courts  for  remedy  T  Jkc.  under  the  like  penalty.  Stat, 
19  Hen.  VII.  cap.  7.  Oidinances  made  by  corporations,  to  be  ob- 
served on  pain  of  imprisonment,  or  of  forfeiture  of  goods*  8tc. 
are  contrary  to  Magnu  Charta.    2  47.  54- 

But  penalties  may  be  inflicted  by  by-laws,  which  may  be  re- 
covered by  distress  or  action  of  debt :  and  a  custom  for  the  Lord 
Mayor  and  Aldermen  of  London,  to  commit  a  citizen  for  not  ac- 
cepting of  the  livery,  fccc.  was  held  a  good  custom,  being  for  the 
good  government  of  the  city.    5  Mod,  320. 

Corporations,  may  not,  by  bond  or  otherwise,  restrain  any  ap- 
prentice, fctc.  From  keeping  shop  in  the  corporation*  under  the  pe- 
nalty of  40/.    Stat.  28  Hen.  VIII.  c  5.    See  tit.  By-Lawn. 

In  acts  done  bv  corporations,  the  consent  of  the  major  part  shall 
be  binding     Stat.  33  Hen.  V1IL  r.  27. 

This  act  clearly  vacates  all  private  statutes,  both  prior  and  sub- 
sequent to  its  date,  which  require  the  concurrence  of  more  than 
a  majority  to  give  validity  to  any  grant  or  election.  Bteckefem 
(1  Comm.  478.)  is  of  opinion,  that  it  has  not  affected  the  negative 
given  by  the  statutes  to  the  head  of  any  society;  but  it  seems 
that  this  opinion  may  be  questioned,  especially  in  cases  where,  in 
the  first  instance,  he  gives  his  vote  with  the  members  of  the  so- 
ciety- It  is  the  usual  language  of  college  statutes  to  direct  that 
many  acts  shall  be  done  by  guardianius  et  major  pars  $60Orum^  or 
magister,  or  ftrtfiositua  ff  tnojvr  pars}  and  it  has  been  deter- 
mined  by  the  court  of  King's  flench,  (Cow/i.  377.)  and  by  the  vi- 
sitor of  C/arr-Hall,  Cambridge,  and  also  by  the  visitors  of  Dublin 
college,  that  this  expression  does  not  confer  upon  the  warden, 
master,  or  provost,  any  negative ;  but  that  his  vote  must  be  count- 
ed with  the  rest,  and  he  is  con  eluded  by  a  majority  of  votes 
against  him. 

IV-  Corporations  being  composed  of  individuals,  subject  to 
human  fry i hies,  are  liable,  as  well  as  private  persons,  to  deviate 
from  the  end  of  their  institution.  And  for  that  reason,  the  laiv 
has  provided  proper  persons  to  visit,  inquire  into,  and  correct  all 
irregularities  that  arise  in  such  corporations,  cither  sole  or  ag* 
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grcgate,  and  whether  ecclesiastical,  civil,  or  eleemosynary.  With 
regard  to  all  ecclesiastical  corporations,  the  ordinary  is  their  visit- 
or, so  constituted  by  the  canon  law,  and  from  thence  derived  to 
us.  The  pope  formerly,  and  now  the  king,  as  supreme  ordinary, 
is  the  visitor  of  the  archbishop  or  metropolitan;  the  metropolitan 
has  the  charge  and  coercion  of  all  his  suffragan  bishops  j  and  the 
bishops  in  their  several  dioceses,  arc  in  ecclesiastical  matters  the 
visitors  of  all  deans  and  chapters,  of  all  persons  and  vicars,  and 
of  all  other  spiritual  corporations.  With  respt/ct  to  all  lay  corpo- 
rations, the  founder,  his  heirs  or  assigns,  arc  the  visitors,  whether 
the  foundation  be  civil  or  eleemosynary  ;  for  in  a  lay  incorpora- 
tion, the  ordinary  neither  can  nor  ought  to  visit,     10  Reju  31. 

The  founder  of  all  corporations  in  the  strictest  and  original 
sense,  is  the  king;  alone,  for  he  only  can  incorporate  a  society  ; 
and  in  civil  incorporations,  such  as  mayor  and  commonalty,  &c. 
where  there  are  no  possessions  or  endow  me  tits  given  to  the  body, 
there  is  no  other  founder  but  the  king;  but  in  eleemosynary 
foundations,  such  as  colleges  and  hospitals,  where  there  is  an  en- 
dowment of  lauds,  the  law  distinguishes  and  makes  two  species  of 
foundation ;  the  one  ftmdalio  inciflianty  or  the  incorporation,  in 
which  sense  the  king  is  the  general  founder  of  all  colleges  and 
hospitals;  the  olhcv  fit  n  da  fio  ficr/iiimsy  or  the  dotation  of  it,  m 
which  sense  the  first  gift  of  the  revenues  is  the  foundation,  and  he 
who  gives  them  is  in  law  the  founder;  and  it  is  in  this  last  sense 
that  we  generally  call  a  man  the  founder  of  a  college  or  hospital. 
10  Reft.  33.  But  here  the  king  has  his  prerogative  ;  for,  if  the 
king  and  a  private  man  join  in  endowing  an  eleemosynary  found* 
ation,  the  king  alone  shall  be  the  founder  of  it.  And  in  general, 
the  king  being  the  sole  founder  of  all  civil  corporations,  and  the 
endow e r  the  jwrjicirnt  founder  of  all  eleemosynary  ones,  the  right 
of  visitation  of  the  former  results,  according  to  the  rule  laid 
down,  to  the  king  ;  and  of  the  latter*  to  the  patron  or  endower. 

The  king  being  thus  constituted  by  law,  visitor  of  all  civil  cor- 
porations, the  law  has  also  appointed  the  place,  wherein  he  shall 
exercise  this  jurisdiction  j  which  is  thtf  Court  of  Ring's  Ucnch ; 
where,  and  where  only,  all  misbehaviours  of  this  kind  of  corpora- 
tions are  inquired  into  and  redressed,  and  all  their  controversies 
decided.  However,  though  the  court  of  King's  Bench,  upon  a 
proper  complaint  and  application,  can  prevent  and  punish  injustice 
in  civil  corporations,  as  in  every  other  part  of  their  jurisdiction  ; 
it  is  not  the  language  of  the  fwqfitsitin)  to  cull  thi..t;  part  of  their 
authority  a  visitatorial  power.    I  Comm.*  481^  n. 

As  to  eleemosynary  corporations,  by  the  dotation,  the  founder 
find  his  heirs  are  of  common  tight  the  legal  tisitors;  but  if  the 
founder  has  appointed  and  assigned  any  other  person  to  he  visitor, 
then  his  assignee  so  appointed  is  invested  with  all  the  founder's 
power,  in  exclusion  of  his  heir.  Eleemosynary  corporations  are 
chiefly  hospitals,  or  colleges  in  the  universities.  These  were  all 
of  them  considered,  by  the  popish  clergy,  as  of  mere  ecclesiastical 
jurisdiction:  however,  the  law  of  the  land  judged  otherwise; 
and,  with  regard  to  hospitals,  it  hits  long  been  held,  (F.  Ji.  8  J£dw. 
Hi.  23.  8  4s§,  2s#)  that  if  the  hospital  be  spiritual,  the  bishop 
shall  visit;  but  if  Lay,  the  patron*  This  right  of  lay  patrons  was 
indeed  abridged  by  Stat >  2  Htn.  V.  c.  I.  which  ordained  that  the 
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ordinary  should  visit  all  hospitals  founded  by  subjects;  though 
the  king's  right  was  reserved,  to  visit  by  his  commissioners  such 
as  \, ere  of  royal  foundation.  But  the  subject's  right  was  in  part 
restored  by  suit.  M  EU~.  c.  5.  which  directs  the  bishop  to  visit 
such  hospital*  only,  where  no  visitor  is  appointed  by  the  founder 
ihvreof-  And  all  bos  petals  founded  by  virtue  of  the  stat.  39  Eli-. 
f.  5.  arc  ip  be  visited  by  such  persons  as  shall  be  nominated  by 
the  respective  founders.  But  still,  if  the  founder  appoints  no* 
body,  the  bishop  of  tire  diocese  must  visit.    2  List.  27$. 

Cetiegc*  in  the  universities  'whatever  the  common  law  may 
now,  or  might  formerly,  judsre  \  were  certainly  considered  by  the 
popish  clergy*  under  whose  direction  they  were,  as  ecclesiastical^ 
or  at  least  as  clerical  corporations  ;  and  therefore  the  right  ol  vi- 
sitation was  claimed  by  the  ordinary  of  the  diocese.  This  is  evi- 
dent, because  in  many  of  our  most  ancient  colleges,  where  the 
founder  hud  a  mind  to  subject  them  to  a  visitor  of  his  own  no- 
mination, be  obtained  ior  that  purpose  a  papal  bull,  to  exempt 
them  from  the  jurisdiction  oi  the  ordinary  ;  several  of  which  are 
sal]  preserved  in  the  archives  of  the  respective  societies.  And 
in  some  of  our  colleges,  where  no  special  visitor  is  appointed,  the 
bishop  of  that  diocese,  in  which  Oxford  was  formerly  comprised, 
has  immemorially  exercised  visitatorial  authority  j  (that  is,  the 
bishop  oi  Lincoln,  from  whose  diocese  that  of  Qxfurd  was  taken:) 
which  can  be  ascribed  to  nothing  else,  but  his  supposed  title  as 
ordinary  to  visit  this,  among  other  ecclesiastical  foundations. 

But*  whatever  might  be  formerly  the  opinion  of  the  clergy,  it 
is  now  held  as  established  common  law,  that  colleges  are  lay  cor- 
porations, though  sometimes  totally  composed  of  ecclesiastical 
persons  j  and  that  the  right  of  visitation  dcus  not  arise  from  any 
principles  of  the  canon  law,  but  of  necessity  was  created  by  the 
common  law,  Ld,  Kaym.  &.  And  yet  the  power  and  jurisdiction  of 
visitors  in  colleges  was  left  so  muck  in  the  dark  at  common  law,  that 
the  whole  doctrine  was  very  unsettled  nil  the  famous  ease  of  Phiufis 
v.  Bury.  (Ld.  Ratftn.  4  Mafk  lufi.)  In  this  the  main  ques- 
tion was,  whether  the  sentence  of  ihe  bishop  of  Exeter,  who  (as 
visitor)  had  deprived  Doctor  Bury,  the  rector  of  Exeter  college, 
could  be  examined  and  redressed  by  the  Court  of  King's  Bench. 
And  the  three  puisne  judges  were  of  opinion  chat  it  might  be  re- 
viewed, for  that  the  visitor's  jurisdiction  could  not  exclude  the 
common  law  i  and,  accordingly,  judgment  was  given  in  that  court. 
But  Lord  Chief  Justice  Hott  was  of  a  contrary  opinion  ;  and  held 
that  by  the  common  law,  the  office  of  visitor  is  to  judge  accord- 
ing to  the  statutes  of  the  college,  and  to  expel  and  deprive  upon 
just  occasions,  and  to  hear  all  appeals  of  course  ;  and  that  from 
him,  and  him  only,  the  paity  grieved  ought  to  have  redress  \  the 
iVjLinder  having  reposed  in  him  so  entire  a  confidence*  that  he  will 
administer  justice  impartially,  that  his  determinations  are  final, 
and  examinable  in  no  other  court  whatever.  And  upon  this,  a 
writ  of  error  being  brought  into  the  House  of  Lords,  they  con- 
curred in  Sir  J*.kn  Ifolt's  opinion,  and  reversed  the  jud ^ment  of 
the  Court  of  Ring's  Bench.  To  which  leading  case  all  subse- 
quent determinadons  itiivc  been  conformable.  Bui,  where  the  vi- 
sitor is  under  a  temporary  disability,  there  the  Court  of  Kind's 
Bench  will  interpose,  to  prevent  a  defect  of  justice,    S:ra.  797. 
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Also  it  is  said,  (2  Lutttt.  1566.)  that  if  a  founder  of  an  eleemosy- 
nary foundation  appoints  a  visitor,  and  limits  his  jurisdiction  by 
rules  and  statutes,  if  the  visitor  in  his  sentence  exceeds  those 
rules,  an  action  lies  against  him ;  but  it  is  otherwise  where  he 
mistakes  in  a  thing  within  his  power. 

No  particuku   form  of  words  is  necessary  for  the  appointment 
of  a  visitor.    Sii  visiiator^  or  visitationcm  c vmmejidanutN,  will  create 
a  general  visitor,  and  confer  all  the  authority  incidental  to  the 
office  ;  (1  Burr.  iV)-)  but  this  general  power  may  be  restrained 
I  and  qualified,  or  the  visitor  may  be  directed  by  the  statutes  to 

*  do  particular  acts,  in  which  instance  he  has  no  discretion  as  visit- 
^  or;   as  where  the  statutes  direct  the  visitor  to  appoint  one  of 

two  persons,  nominated  by  the  fellows,  to  be  the  master  of  a  col- 
lege, the  Court  of  King's  Bench  will  examine  the  nomination  of 

*  the  fellows,  and  if  correct,  will  compel  the  visitor  to  appoint  one 
of  ihe  two.  2  Term  Re/u  290.  New  ingrafted  fellowships,  if  no 
statutes  are  given  by  the  founders  of  them,  must  fallow  the  origi- 
nal foundation,  and  arc  subject  to  the  same  discipline  and  judica- 

^  ture,    I  Burr.  203.    It  is  the  duty  of  the  visitor,  in  every  in- 

to* stance,  to  effectuate  the  intention  of  the  founder,  as  far  as  he  can 

tdi  collect  it  from  the  statutes,  and  the  nature  of  the  institution  ;  and 

in  the  exercise  of  this  jurisdiction,  he  is  free  from  all  control. 
%  Lord  Mansfield  has  declared,  that  the  visitatorial  power,  if  pro- 

si  perly  exercised,  without  expense  or  delay,  is  useful  and  conve- 

nient to  colleges  ;  and  it  is  now  settled  and  established,  that  the 
jurisdiction  of  a  visitor  is  summary,  and  without  appeal  from  it. 
3D-  1  Burr.  200.    Sec  1  Comm.  479.  Stc. 

n) 

V.  A  Co aron axiom  may  be  dissolved,  for  it  is  created  upon  a 
trust ;  and  if  that  be  broken,  it  is  forfeited.    4  Mod.  58. 

id  Corporations  are  dissolved  by  forfeiture  of  their  charter,  mis- 

user, kc.  upon  the  writ  (juo  warranto  brought ;  by  surrender,  or 
by  act  of  parliament ;  and  if  they  neglect  to  choose  officers,  or 

i,  make  false  elections,  &c,  it  is  a  forfeiture  of  the  corporation,  4 

2S  Rep.  77. 

^  Corporations  may,  be  dissolved  in  several  ways,  which  dissolution 

h.  is  the  civil  death  of  the  corporation;  and  in  this  case  their  lands 

t.  and  tenements  shall  revert  to  the  person,  or  his  heirs,  who  grant- 

jju  cd  them  to  the  corporation  ;  for  the  law  doth  annex  a  condition 

m  to  every  such  grant,  that  if  the  corporation  be  dissolved,  the 

grantor  shall  have  the  lands  again,  because  the  cause  of  the  grant 
failetb.  Co.  Lilt.  13.  The  grant  is  indeed  only  during  the  life  of 
the  corporation;  which  may  endure  for  ever:  but,  when  that  life 
is  determined  by  the  dissolution  of  the  body  politic,  the  grantor 
takes  it  back  by  reversion,  as  in  the  case  of  every  other  grant  for 
life.  The  debts  of  a  corporation,  either  to  or  from  it,  are  totally 
extinguished  by  its  dissolution  ;  so  that  the  members  thereof  can- 
not recover,  or  be  charged  with  them,  in  their  natural  capacities. 
1  Lev.  237. 

A  corporation  may  be  dissolved,  1*  By  z-'X  of  parliament, 
which  is  boundless  in  its  operations.  %  By  the  natural  death 
of  all  its  members,  in  case  of  an  aggregate  corporation.  3. 
By  surrender  of  its  franchises  into  the  hands  of  the  king, 
■  Inch  is  a  kind  of  suicide.    4.  By  forfeiture  of  its  charter. 
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through  negligence  or  abuse  of  its  franchise ;  in  which  case 
the  law  judges  that  the  body  politic  has  broken  the  condition  upon 
which  it  was  incorporated,  and  therefore  the  incorporation  is  void. 
And  the  regular  course  is  to  bring  an  information  in  nature  of  a 
writ  of  quo  warranto,  to  inquire  6y  •what  warrant  the  members 
now  exercise  their  corporative  power,  having  forfeited  it  by  such 
and  such  proceedings.  The  exertion  of  tins  act  of  law,  for  the 
purposes  of  the  stale,  in  the  reign  of  ting  C/iar.'cx  and  King  Jnmc* 
the  Second,  particularly  by  seizing  the  charter  of  the  city  of  Lon- 
don, gate  great  ,md  just  offence,  though  perhaps  in  strictness  of 
law,  the  proceeding  in  most  of  them  were  sufficiently  regular  ; 
but  the  judgment  against  that  nf  London  was  reversed  by  act  of 
parliament*  slat-  2  IV.  Of  AT  c.  8.  after  the  revolution.  And  by  the 
same  sutute  it  is  enacted*  that  the  franchises  of  the  city  of  Lon- 
don shall  never  more  be  forfeited  for  any  cause  whatsoever.  And 
because  by  the  common  law  corporations  were  dissolved,  in  case 
the  mayor  or  head  officer  was  not  duly  elected  on  the  day  ap- 
pointed in  the  charter,  or  established  by  prescription,  it  is  now 
provided  by  scat,  1 1  Geo*  I.  <.  4.  that  no  corporation  shall  be  dis- 
solved, for  any  default  to  choose  a  mayor,  fcc-  but  the  electors 
are  still  to  proceed  to  election ;  and  if  no  election  be  made,  the 
court  of  King's  Bench  shall  issue  a  mandamus  requiring  the  elect- 
ors to  choose  such  mayor,  &c* 

By  stat.  2  Ann,  c.  20.  where  persons  intrude  into  the  office  of 
mayor,  S*c  of  a  corporation,  a  quo  warranto  shall  be  brought 
against  the  usurpers,  who  shall  be  ousted,  and  fined;  and  none 
are  to  execute  an  office  in  a  corporation  for  more  than  a  year. 
Sec  further  on  this  subject,  Kyd'.v  Trrr.rUc  on  the  Lata  of  Corpo- 
rations; and  see  also  particularly  this  Diet,  tit,  Mortmain^  Manda- 
mus, Quo  Warranto. 

To  prevent  improper  conduct  in  trading  corporations  in  elec- 
tions* and  in  disposing-  of  the  joint  stock,  it  is  by  stat.  7  Geo.  III. 
c.  48.  enacted*  that  no  member  of  such  corporations  shall  be  ad- 
mitted to  vote  in  the  general  courts,  until  he  shall  have  been  six 
months  in  possession  of  the  stock  necessary  to  qualify  him  ;  un- 
less it  comes  to  him  by  bequest,  marriage,  succession  or  settle- 
ment. And  by  the  same  statute,  only  one  half  yearly  dividend  is 
to  be  made  by  one  general  courtT  five  months  at  least  from  the 
preceding  declaration  of  a  dividend  ;  and  questions  for  increasing 
the  dividend  are  to  be  decided  by  ballot-  See  tit,  Last -India 
Company, 

To  facilitate  the  proceedings  in  cases  of  mandamus  and  quo  war- 
rantOy'dnd  to  prevent  any  undue  advantage  on  either  side,  the  stat, 
12  Geo.  III.  c.  21,  provides,  that  where  any  person  shall  be  en- 
titled to  be  admitted  a  freeman*  kc,  of  any  corporation,  Sec*  and 
shall  apply  to  the  proper  officer  to  be  admitted,  and  shall  give  no- 
tice of  his  intention  to  move  the  court  of  King's  Bench  for  a 
mandamus,  in  case  of  refusal,  the  officer  shall  pay  all  the  costs  of 
the  application-  And  the  same  statute  enacts,  that  the  proper 
officer  shall,  on  th-  demand  of  two  freemen,  permit  them  and  their 
agents  to  inspect  the  entries  of  admission  of  freemen,  and  to  take 
copies  and  extracts*  under  penalty  of  10GV. 

CORPOREAL  INHERITANCE,  In  houses,  lands,  &c,  sec  tit. 
InHtrttaiicc. 
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CORPSE,  stealing  <if  If  any  one  in  taking:  up  a  dead  hotly 
steals  the  shroud,  or  other  apparel,  it  will  be  felony.  3  Inst.  1 10. 
12  Rep.  L 13-  I  Hale**  P>  C.  515.  But  stealing  the  corpse  itself, 
only,  is  not  feJony,  but  it  is  punishable  as  a  misdemeanor  by  indict- 
ment at  common  law.    2  Comm.  236. 

CORPUS  CHRISTI  DAY.  A  feast  instituted  in  the  year 
1264,  in  honour  of  the  blessed  $&r<tm&if;  to  which  also  a  college 
in  Oxford  is  dedicated.  It  is  mentioned  in  the  stat.  32  Hen.  VIII. 
c.  21. 

CORPUS  CUM  CAUSA.  A  writ  issuing  out  of  the  Chancery, 
to  remove  both  the  body  and  record,  touching  the  cause  of  any 
man  lying  in  execution  upon  a  judgment  for  debt,  into  the  King's 
Bench,  kc,  there  to  lie  till  he  have  satisfied  the  judgment.  Fliz, 
M  B.  251.    See  tit.  Habeas  Cor/ius, 

CORRECTOR  OF  THE  STAPLE-  A  clerk  belonging  t« 
the  stafdi\  to  write  and  record  the  bargains  of  merchants  there 
made.    See  stat.  27  Edw.  ITI.  it.  2i  tc.  22,  23. 

CORREDIUM,  CONKEDIUM,  The  same  with  corrodium. 
See  Corodu- 

CORRUPTION  OF  BLOOD,  eorru/nio  mgr&tf*;]  An  in- 
fection growing  to  the  state  of  a  man,  and  to  his  issue ;  and  is 
where  a  person  is  attainted  f&Hffawn  ovftlony;  by  means  where- 
of his  blood  is  said  to  be  corrupted*  and  neither  his  children,  nor 
any  of  his  blood,  can  be  heirs  to  him  or  any  other  ancestor*  Also, 


I*  if  he  is  of  the  nobility, or  a  gentleman,  he  and  all  his  posterity  by  the 

K  attainder, are  rendered  base  and  ignoble*    But  by  pardon  of  the  king 

&  the  children  born  afterwards  may  inherit  the  land  of  their  anees- 

*  lor,  purchased  at  the  time  of  the  pardon,  or  after ;  but  so  cannot 

they  who  were  born  before  the  pardon.     Terms  dc  Ley. 

If  a  man  that  hath  Kind  in  right  of  his  uife>  hath  issue,  and  his 

blood  is  corrupt  by  attainder  of  felony,  and  the  king  pardons  him ; 
|  in  this  case,  if  the  wife  dies  before  him,  he  shall  not  be  tenant  by 

A  the  curtesy,  for  the  corruption  of  the  Mood  of  that  issue  :  though 

i;  it  is  otherwise,  if  he  hath  issue  after  the  pardon  ;  for  then  he 

D.  should  be  tenant  by  the  curtesy,  although  the  issue  which  he  had 

&  before  the  pardon  be  not  inheritable.    13  Hen.  VIL  17. 

is  A  son  attainted  of  treason  or  felony  in  the  life  of  his  ancestor, 

u  obtains  the  king's  pardon  before  the  death  of  his  ancestor,  he  shall 

|  not  be  heir  to  the  said  ancestor,  but  the  kind  shall  rather  escheat 

to  the  lord  of  the  fee  by  the  corruption  of  blood*    36  yh$.  pi.  32 

Hen.  VLII. 

If  the  father  of  a  person  attainted  die  seised  of  an  estate  of  in- 
heritance, during  his  life  no  younger  brother  can  bo  heir  ;  for  the 
jj,  elder  brother,  though  attainted,  is  still  a  brother,  and  no  other 

^  can  be  heir  to  his  father,  while  he  is  alive  ;  but  if  he  die  before 

^  the  father,  the  younger  brother  shall  be  heir*    2  Hawk.  P,  C.  c. 

49.  §  4°.    See  further  Co.Litt.  8.  391.    Dyer,  48.  3  Inst.  21  L 
Corruption  of  blood  from  an  attainder  is  so  high  that  it  canno! 


be  absolutely  salved,  but  by  act  offiarliaments  for  the  king's  pal  - 
don  doth  not  restore  the  blood  so  as  to  make  the  person  attaint- 
ed capable  either  of  inheriting  others  or  being  inherited  himself 
by  any  one  born  before  the  pardon.    1  Inns.  391,  392.    2  Hawk* 

 .    A  statute  which  saves  the  corruption  of  blood,  impliedly 

saves  the  descent  of  the  Jand  to  the  heir;  and  it  prevents  the 
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corruption  of  blood  so  far  :  also  it  saves  the  wife's  dower,  fee: 
But  nevertheless  the  land  shall  be  forfeited  for  the  life  of  the  of- 
fender. S  M?.  47,  1  Hawk.  P.  C.  c.  4L  $  5.  See  further,  tit, 
Attainder*  Forfeiture^  Escheat ,  Tenure*  We. 

CORSELET.  Fr.  in  Lat-  cor$u*cvlti.m.~\  A  little  body.  The 
name  of  an  ancient  armour  used  to  cover  the  body  or  trunk  of  a 
man  ;  wherewith  pikemen  commonly  set  in  the  front  and  flanks  of 
the  battle  were  formerly  armed,  for  the  better  resistance  of  the 
assaults  of  die  enemy,  and  the  surer  guard  of  the  soldiers  placed 
behind ;  who  were  more  slightly  armed  for  their  speedier  advan- 
cing to,  and  retreating  from,  the  attack.    4  and  5  P*  &  M.  c.  2. 

CORSEPRESEXT,  From  the  Fr.  corps  present^  A  mortuary : 
and  the  reason  why  it  was  thus  termed  seems  to  be,  that  where  a 
mortuary  became  due  on  the  death  of  any  man,  the  best,  or  second- 
best  beast  was,  according  to  custom,  offered  or  presented  to  the 
priest,  and  carried  with  the  corps.  See  stat.  21  Hen.  VIII.  c.  6. 
and  this  tftci.  &  Mortuary. 

CORSNEU  BREAD,  punt's  cojyuraius.']  Ordeal  Bread :  it  was 
a  kind  of  superstitious  trial  used  among  the  Sa.rojtst  to  purge 
themselves  of  any  accusation,  by  taking  a  piece  of  barley-bread, 
and  eating  it  with  solemn  oaths  and  execrations,  that  it  might 
prove  poison,  or  their  last  morsel*  if  what  they  asserted  or  denied 
were  not  punctually  true.  These  pieces  of  bread  were  first  exe- 
crated by  the  priest,  and  then  offered  to  the  suspected  person  to 
be  swallowed  by  way  of  purgation  :  for  they  believed  a  person,  if 
guilty,  could  not  swallow  a  morsel  so  accursed ;  or  if  he  did,  it 
would  choke  him. 

The  form  was  thus :  fFr  beseech  thee,  0  Lord,  that  he  who  i* 
guiity  of  this  thefts  <a>hen  the  exorcised  (tread  is  offered  to  him  Ijt  or- 
der  to  discover  the  truth,  thai  his  jaws  may  he  shut,  his  throat  so 
narrtiTj  that  he  may  not  fallow,  and  that  he  may  cost  it  out  of  his 
mouth,  and  not  eat  it*  Du  Cange,  The  old  form,  cr  e  wrchmus 
fiOJtis  hordeacei  vel  ca&ei  ad  probalioncm  'veri,  is  extant  in  IJnden* 
brogiuxt  fiage  107.  And  in  the  laws  of  King  Canir/r,  cap.  6-  Si 
quiz  alt  art  minis?  rcntium  accu&efur,  et  omicis  destitutes  sit;  eutn, 
zacratticntales  non  habrat,  vadat  ad  judicium,  quad  jlnglice  diet  fur 
corsned,  ct  fat  sictit  Detts  vclit,  ni&i  super  sanctum  corpus  Domini 
ptrii&ttatur  tit  se  pur  get :  from  which  it  is  conjectured,  that  rsm* 
ned  dread  was  originally  the  very  sacramental  bread  consecrated 
and  devoted  by  the  priest,  and  received  with  solemn  adjuration 
and  devout  expectance,  that  it  wot* Id  prove  mortal  to  those  who 
dared  to  swallow  it  with  a  lie  i:i  their  mouths;  till  at  length  the 
bishops  and  clergy  were  afraid  to  prostitute  the  communion  bread 
to  such  rash  and  conceited  uses;  when, to  indulge  the  people  in 
their  superstitious  fancies  and  idie  customs,  they  allowed  them  to 
practise  the  same  judicial  rite,  in  eating  some  other  morsels  of 
bread,  blest  or  curst  to  the  !ikc  uses. 

It  is  recorded  of  the  perfidious  Godwin,  Earl  of  \n  ^l€! 

time  of  Kihe  Fdivard  the  Confessor ,  that  on  his  abjuring:  the  mur- 
der of  the  king's  brother,  by  this  way  of  trial,  as  a  just  judgment 
of  his  solemn  perjury,  the  bread  stuck  in  his  throat  and  choked 
him.  Ingulph.  This,  with  other  barbarous  ways  of  purgation 
was  by  degrees  abolished ;  though  we  have  still  some  remem- 
brance of  this  superstitious  cintorn  in  our  usual  phrases  of  abjura- 
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tion ;  as  J  will  take  the  sacrament  upon  it ;  May  this  bread  be  my 
poison;  or,  May  thU  bit  be  my  last,  &c.    See  tit.  Or  deal, 

CORTIS,  curris.]    A  court  or  yard  before  a  house.  Blount. 

CO  RTU  LABIUM,  airtitugium.]  A  yard  adjoining  to  a  count  17 
farm.    CartuL  Gtatttont  MS.  f,  42. 

CORUS,  A  certain  corn-measure  heaped  up,  from  the  Hebr. 
cora,  a  kill:  eight  bushels  of  wheat  in  a  heap,  making  a  quarter* 
are  of  the  shape  of  a  little  hill;  and  probably  a  torus  of  wheat 
was  eight  bushels ;  Decern  cores  triiici,  Stve  decern  quarteria* 
Bract,  lib.  2.  c.  6. 

COSDUNA,  Custom  or  tribute.    Men.  Angl,  torn.  1.  ft.  562. 

COSENAGE  or  COSINAGE,  Er,  couttimipe^  i  c.  kindred, 
cousin  ship :  is  used  for  a  writ  that  lies  where  the  tresuil,  that  is, 
the  father  of  the  detail,  or  great  grand  fat  her,  being  seised  of  lands 
and  tenements  in  fee  at  his  deaths  and  a  stranger  enters  upon  the 
heir  and  abates;  then  shall  ibis  heir  have  his  writ  of  cositiagc. 
Britt*  e.  89.  Fitz.  N.  B.  221.  See  tit.  Msisc  of  Mori  d* An- 
cestor. 

COSENING,  Is  an  offence  where  any  thing  is  done  deceitfully, 
whether  belonging  to  contracts  or  not,  which  cannot  be  properly 
termed  by  any  special  name.  Itrcst.  Symd*  p.  2+  sect.  68.  Sec 
at  CAeatQi 

COSHERING.  As  there  were  many  privileges  inherent  by- 
right  and  custom,  allowed  in  the  feudal  laws ;  so  were  there  seve- 
ral grievous  exactions  imposed  by  the  lords  on  their  tenants,  by  a 
sort  of  prerogative  or  senioral  authority,  as  to  He  and  feast  them- 
selves and  their  followers  at  their  tenants1  houses,  Sec.  which  was 
tilled  coshering,     Sfitlm.  of  Parliament M&. 

COSMUS.    From  the  Greek,  casino*.]    Clean.  Blount, 

COSTARD,  An  apple,  whence  costard  monger,  i.  e.  Seller  of 
apples,    Carndar.  dhbat.  Readings  MS  fol.  916. 

COSTERA*  Coast,  sea-coast.  Memor.  in  Scaccar*  Pa&ch.  24» 
Edw.  I, 


COSTS, 

Expense  litis*]  In  the  prosecution  and  defence  of  actions, 
the  parties  are  necessarily  put  to  certain  expenses,  or,  as  they  are 
commonly  called,  costs ;  consisting  of  money  paid  to  the  king  and 
government  for  fines  and  stamp-duties;  to  the  officers  of  the 
courts ;  and  to  the  counsel  and  attorneys  for  their  fees,  &c. 

These  costs  may  be  considered  cither  as  between  attorney  and 
Ktient ;  being  what  are  payable  in  every  case  to  the  attorney,  by 
his  client,  whether  he  ultimately  succeed  or  not  ;  or  as  between 
fiarty  and  party,  being  those  only  which  are  al'owctl,  in  some  par- 
ticular cases,  to  the  party  succeeding  against  his  adversary.  As 
between  party  and  party,  they  are  interlocutory  or  final;  the  for- 
mer arc  given  on  various  interlocutory  motions  and  proceedings 
in  the  course  of  the  suit,  the  latter '{to  which  the  term  of  costs 
is  most  generally  applied,  and  the  rules  respecting  which  arc  of 
'he  most  consequence)  are  not  allowed  till  the  conclusion  of  the 
suit. 

Vo7,.  I  J.  O 


106 


COSTS  I 


The  following  abstract  of  the  law  relating  hereto,  is  taken  prin- 
cipally from  Tidd**  Law  of  Casts ;  a  short  and  comprehensive 
abridgment ;  to  which,  and  the  various  other  productions  on  the 
subjectj  the  practitioner  must  necessarily  have  frequent  recourse 
in  nice  and  particular  cases. 

It  will  be  sufficient  for  the  present  purpose,  to  arrange  the  in* 
formation  on  this  subject  in  the  following  manner. 

I,  In  what  cases  Costs  arc  gi-cai  to  the  Plaintiff. 
IL  In  whatf  to  the  Defendant . 

III.  Of  double  and  treble  Costs. 

IV.  Of  taking  and  recovering  Coats. 

I.  No  costs  were  recoverable  by  the  plaintiff  or  defendant  at 
common  law.  2  Inst.  288.  Hardr.  152.  But  by  the  stat.  of 
Gloucester,  (6  Edw.  J.)  c.  J.  §  2.  it  is  provided,  "  that  the  demand- 
ant may  recover  against  the  tenant  the  costs  of  his  writ  pur- 
chased ;  (which  by  a  liberal  interpretation,  has  been  construed  to 
extend  to  the  whole  costs  of  his  suit,  2  Inst.  283.)  together  with 
the  damages  given  by  the  statute,  and  that  this  act  shall  hold  place 
in  all  cases  where  a  man  recovers  damages.1*  This  was  the  ori- 
gin of  costs  dc  incremento.  Gilb.  Ea.  Rep.  195.  And  hence  the 
plaintiff  has,  generally  speaking,  a  right  to  costs,  in  all  cases 
where  he  was  entitled  to  damages  antecedent  to»  or  by  the  provi- 
sions of,  the  statute  of  Gloucester  ;  (10  Co.  1 16.  a.)  as  in  assumpsit, 
covenant,  debt  on  contract,  case,  trespass,  replevin,  ejectment,  kc. 
or  where,  by  a  subsequent  statute,  double  or  treble  damages  are 
given,  in  a  case  where  tingle  damages  were  before  recoverable ; 
(10  Co.  I 16*  a.  2  Inst.  289.  Cov.'/i.  368.  as  upon  stat.  2  Hen.  IV.  c. 
1 U  for  suing  in  the  Admiralty  Court ;  10  Co.  1 16.  a.  b.  Dttery  159.  b. 
Carth.  297.)  upon  stat.  8  Ifcn.  VI,  c.  9.  for  a  forcible  cntrv; 
(10  Co\  115.  b.  Co.  Li:t.  257.  b.  2  Inst.  289-  Cro.  £Uz.  582.  or 
upon  stat.  2  and  3  JV.  c?  A£  sess.  I.e.  5.  for  rescuing  a  distress  for 
rent.  {Car:h.  321.  1  Sulk.  205.  i  Ld.  Sayin.  Sijn.  sss. 
Holt,  172.  S.  C)  And  he  hath  also  a  right  to  costs,  in  all  cases 
where  a  certain  penalty  is  given  bv  statute  to  the  partv  grieved  j 
(Cro.  Car.  560.  1  Roll.  Jbr.  57  A.  Skin.  363.  Carth.  230.  1  Sulk. 
206.  1  L6.  Raym,  172.  Say.  Costs,  11.  H.  Black.  10*)  for  other- 
wise the  remedy  might  prove  inadequate. 

But  the  stat  of  Gloucester  did  not  extend  to  cases  where  no 
damages  were  recoverable  at  common  law,  as  in  scire  facias,  pro- 
hibition, {Comb.  20.)  &c.  nor  where  double  or  treble  damages  were 
given  by  a  subsequent  statute,  in  a  new  case  where  single  da- 
mages were  not  before  recoverable  ;  as  in  ?vaste  against  tenant  for 
life  or  years;  (2  Hen.  IV.  17.  9  Wen.  VI.  66,  b.  10  Co.  116.  b. 
2  Inst.  289,)  upon  the  stat.  of  Gloucester,  (6  Edsv.  I.  c.  5.)  for  not 
setting  out  tithes;  {Moor,  915,  Aly,  136*  Hardr.  U2.)  upon 
stat.  2  &  3  Ed™,  VI.  c.  13.  or  for  driving  a  distress  out  of  the 
hundred,  (2  Inst.  289.  Dyer,  177.  but  see  Cro.  Car.  560.  I 
Roll.  Abr.  571.)  upon  stat.  I  and  2  P.  &  M.  c.  12.  Nor  does  this 
statute  extend  to  popular  actions,  where  the  whole  or  part  of  a 
penalty  is  given  by  statute  to  a  common  informer ;  ( 1  Roll.  Abr. 
574.  1  Veqt..  133.  Carth.  231.  1  Satk.  206,  1  Ld.  Raym.  172. 
Cos.  Pr.  C,  B.  87.    Bc.rr.es,  124.  S.  C,     Coivp.  366.     1  H.  Black 
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10.  BulL  M  P*  333.)  as  upon  stat,  5  Eliz.  e.  4.  §  31.  for  exerci- 
sing a  trade,  without  having  served  an  apprenticeship ;  or  upon 
the  stat,  of  Usury ;  12  dnn*  stat.  2,  r.  16.  In  these  and  such  like 
cases,  therefore,  the  plaintiff  is  not  entitled  to  costs,  unless  they 
are  expressly  given  by  the  statute ;  but  wherever  they  are  so 
given,  he  is  of  course  entitled  to  them. 

Where  single  damages  are  given  by  a  statute,  subsequent  to 
the  statute  of  Gloucester)  in  a  new  case  wherein  no  damages  were 
previously  recoverable,  it  has  been  doubted  whether  the  plaintiff 
shall  recover  costs,  if  they  are  not  mentioned  in  the  statute.  The 
rule  in  Pilford's  case  is,  that  he  shall  not ;  (10  Co.  11G.  a.)  atul 
accordingly  it  is  holden,  that  he  is  not  entitled  to  costs  in  quare 
imftedit ;  (2  Hen,  IV.  17-  27  Hen.  VI.  10.  10  Co.  1 16.  a.  2  ftut. 
28$.  362.  Barnes,  140.  And  see  Cro.  Car.  360.  Cart  ft,  231. 
Cikofi,  367,  368.)  wherein  damages  are  given  by  the  slat,  of  Wisfm, 
2.  (13  Edw.  I.)  c.  5.  §  3.  But  the  rule  in  Pilford's  case  is  con- 
tradicted by  Lord  Coke  himself,  (2  IksU  289.)  who  says,  that  "  this 
clause  (respecting  the  stat.  of  Gloucester's  holding  a  place  in  all 
cases  where  a  man  recovers  damages)  doth  extend  to  give  costs 
where  damages  are  given  to  any  demandant  or  plaintiff  in  any  ac- 
tion by  any  statute  made  after  this  parliament."  And  the  rule 
Had  been  since  narrowed,  by  several  modern  decisions  ;  from 
whence  it  may  be  collected,  that  the  plaintiff  is  entitled  to  costs, 
in  all  cases  where  single  damages  are  given  by  statute  to  the 
party  grieved,  although  costs  are  not  particularly  mentioned  in 
the  statute.  2  Wis,  91.  Barnes,  151.  5.  C.  3  Burr.  1723.  1 
Term  Refu  71.  Rut  see  the  opinion  of  sfston.  Just.  cant.  Contft. 
367,  368. 

In  several  of  the  foregoing  cases,  wherein  costs  were  not  reco- 
verable by  the  plaintiff  at  common  law,  they  are  expressly  given 
him  by  stat  8  &  9  W.  Ill,  r.  11,  by  which  it  is  enacted  that,  « in 
all  actions  of  waste,  and  actions  of  debt  upon  the  statute  for  not 
setting  forth  tithes,  wherein  the  single  value  or  damage  found  by 
the  jury  shflll  not  exceed  the  sum  of  twenty  nobles  j  and  in  all 
suits  upon  any  writ  or  writs  of  scire1  facias,  and  suits  upon  prohi- 
bitions, the  plaintiff  obtaining  judgment,  or  any  award  of  execu- 
tion, after  plea  pleaded  or  demurrer  joined  therein,  shall  likewise 
recover  his  costs  of  suit;  and  if  the  plaintiff  shall  become  non- 
suit, or  suffer  a  discontinuance,  or  a  verdict  shall  pass  against 
him,  the  defendant  shall  recover  Ins  costs,  and  have  execution  for 
the  same  by  ca/das  ad  satisfaciendum,  furi  facias,  or  elegit" 

The  plaintiff's  general  right  to  costs  being  thus  settled  and 
established  npon  the  footing  of  the  stat.  of  Gloucester,  has  been 
since  altered,  restrained  and  modified  by  several  subsequent  sta- 
tutes, 

To  prevent  trifling  and  malicious  actions  for  words,  for  assault 
and  battery,  and  for  trespass^  it  is  exacted  by  stats.  43  Eliz.  c,  6. 
21  Jac*  I.e.  16.  22  &  S3  Caft  II.  t\  9.  §  136.  that  where  the  jury 
who  try  any  of  these  actions  shall  give  less  damages  than  40*. 
the  plaintiff  shall  be  allowed  no  more  costs  than  damages ;  unless 
the  judge  before  whom  the  cause  is  tried  shall  certify  under  his 
handj  on  the  back  of  the  record,  that  an  actual  battery  (and  not  an 
assault  only)  was  proved :  or  that  in  trespass  the  free told  or  title 
6f  'lie  land  came  chiefly  in  question.    Also  by  stats*  4  and  5  W.  & 
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M.  c.  23.  8  &  9  IV.  111.  f,  11.  if  the  trespass  were  committed  in 
hunting  or  sporting*  by  an  inferior  tradesmen,  or  if  it  appear  to 
be  wilfully  and  maliciously  committed,  the  plaintiff  shitll  have  full 
costs ;  though  his  damages,  as  assessed  by  the  jury,  amount  to 
less  than  40*. 

Where  to  trespass  at  A,  and  throwing  down,  burning,  and  total- 
ly destroying  the  plaintiff's  hedge  there  then  erected^  &c,  whereby, 
kc.  the  defendant  pleads  the  general  issue,  and  justifies  as  to 
the  throwing  down  the  hedge,  because  it  was  erected  on  a  com- 
mon over  which  he  prescribes  for  right  of  common,  and  issue 
Is  taken  on  such  right,  which  is  found  for  him,  and  a  verdict  for 
the  plaintiff,  for  £0*  damages  on  the  general  issue  j  the  facts 
stated  in  the  special  plea,  and  found,  cannot  be  taken  into  con- 
sideration to  show  that  the  title  to  the  freehold  could  not  come 
in  question  on  the  declaration ;  and  as  on  the  declaration  the  free- 
hold might  have  come  in  issue,  and  the  judge  did  not  certify, 
the  plaintiff  is  entitled  to  more  costs  than  damages.  Stead  v. 
Gamble,  7  J£ast,  323. 

If  there  be  a  certificate  against  any  more  costs  than  damages 
upon  the  stat.  4o  Eife.  c.  6.  §  2  llie  plaintiff  shall  not  have  the 
costs  of  the  double  pleas,  on  which  all  the  issues  were  found 
for  him;  although  the  judge  has  not  certified  under  the  stat.  4 
Ann.  c.  16.  §  5.  that  the  defendant  had  probable  cause  to  plead 
the  several  special  matters ;  that  section  only  applying  to  cases 
where  one  at  least  of  the  special  pleas  is  found  for  the  defendant, 
■which  would  entitle  htm  to  the  general  costs.  Richmond  v.  John- 
son, 7  Ea$t\ 

The  legislature  has  also  been  obliged  to  interfere  still  further, 
to  guard  against  trilling  and  vexatious  actions  by  means  of  what 
arc  commonly  called  the  Court  of  Conscience  Act*  :  such  are  stats. 
3  Jac.  i,  c  15.  §  4.  14  Geo.  1L  c.  10.  which  provide,  that  if  an  ac- 
tion be  brought  for  less  than  40*.  against  a  defendant  living  in 
JL<mdo7i>  and  liable  to  the  jurisdiction  of  the  court  of  requests 
there,  the  plaintiff  shall  not  recover  any  costs,  but  shall  pay  them 
to  the  defendant. 

The  London  court  of  requests  has  jurisdiction  by  the  stat.  33 
St  40  G to.  IU.  c.  104.  over  a  contract  for  the  retention  of  tithes 
by  the  tenant,  the  value  of  which  was  under  5^.  and  therefore  if 
the  vicar  sue  in  the  superior  court  for  the  same,  and  recover 
less  than  5 I.  upon  a  count  in  asaumjisit  for  a  quantum  valebant, 
the  defendant  may  enter  a  suggestion  on  the  roll,  stating,  that  he 
was  a  freeman  and  inhabitant  of  the  city  of  London^  trading  there 
at  the  time  he  was  served  with  the  writ,  for  the  purpose  of  oust- 
ing the  plaintiff  of  his  costs  under  the  twelfth  section  of  the  act. 
Sandby  v.  Miller,  5  lias:,  1EH. 

Several  other  acts  of  parliament  have  been  also  made,  establish- 
ing courts  of  conscience  in  various  districts,  in  and  about  the 
metropolis  ;  as  it)  the  town  and  borough  of  Svutkivtirk,  dsV.  by 
stat.  22  Geo.  II.  c.  47.  in  the  city  and  liberty  of  U'estmimttr,  and 
part  of  the  duchy  of  Lancaster,  by  slat.  23  Geo.  II.  c.  27.  (ex- 
plained and  amended  by  stat.  24  Geo.  11.  c.  42.)  and  in  the  Towcr- 
hamlets,  by  stat.  23  Geo.  II.  c.  50.  and  by  slat.  23  Geo,  II  c.  33. 
the  county  court  of  Middlesex  was  put  on  a  different  footing,  for 
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the  move  easy  and  speedy  recovery  of  small  debts.  Sec  tit. 
County  Courts,  Courts  of  Conscience. 

In  gcneralj  where  the  act  is  not  }dcaded7  the  proper  mode  to 
obtain  the  costs,  is  for  the  defendant  to  apply  lo  the  court,  by 
affidavit,  for  leave  to  enter  a  suggestion  on  the  roll,  of  the  facts 
necessary  to  entitle  him  to  the  benefit  of  the  act  suited  to  his 
case  j  which  suggestion  niAy  be  traversed  or  demurred  to* 

These  statutes  might  perhaps  have  been  with  equal  propriety 
classed  under  the  2d  division  of  this  title ;  but  are  introduced 
here,  as  forming  an  exception  to  the  general  title  of  a  plaintiff 
to  costs  in  the  cases  already  instanced. 

The  principal  statute,  made  for  restraining  the  plaintiff's  right 
to  costs j  is  stat.  22  &  23  Car.  lh  (extended  to  Wale?,  and  the 
counties  Palatine,  by  stat.  1)  k  12  W.  III.  e.  9.)  by  which  it  is 
enacted,  that  "  in  all  actions  of  trfs/iasst  assault  and  battery,  and 
other  personal  actions^  wherein  the  judge,  at  the  trial  of  the  cause 
shall  not  find  and  certify  under  his  hand,  upon  the  back  of  the 
record,  that  an  assault  and  battery  was  sufficiently  proved  by  the 
plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of  the 
land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in  ques- 


tion ;  the  plaintiff,  in  case  the  jury  shall  find  the  damages  to  be 
under  the  value  of  forty  shillings,  shall  not  recover  or  obtain 
more  costs  of  suit,  than  the  damages  so  found  shall  amount  unto." 
Si  It  seems  to  have  been  the  intention  of  this  statute,  that  the  plain- 

tiff shall  have  no  more  costs  than  damages,  in  any  personal  action 
*  whatsoever,  if  the  damages  be  under  forty  shillings,  except  in 

cases  of  battery  or  freehold  ;  and  not  even  in  these,  without  a  cer- 
r,  tificate.    And  this  construction  was  adopted,  in  some  of  the  first 

I  cases  that  arose  upon  the  statute.    3  Kcb.  121,  247,    But  a  differ- 

ent construction  soon  prevailed ;  and  it  is  now  settled,  that  the 
statute  is  confined  to  actions  of  assault  and  battery ;  and  actions 
|  for  local  trespasses,  wherein  it  is  possible  for  the  judge  to  certify, 

j  that  the  freehold  or  title  of  the  land  was  chiefly  in  question.  T. 

Raym.  487.    T.  Jones,  232.  2  Show.  258,  5.  C.  3  Mod.  3$.     1  $Wfc 
208      1  Sfr.  577,    Gilo.  Rq.  Kcfi.   195-    Barnes,    131,    3  Wis. 
\  322.  S,  C,    1  //.  Black.  294.    Therefore  it  does  extend  to  actions 

j  of  debt,  covenant,  as&umfisit,  trover,  (3  Kcb,  31.     I  SaJk.  208.)  or 

{  the  like;  or  to  actions  for  a  mere  assault;  (3  T.  P.  391.)  or  for 


criminal  conversation;  (3  Jills.  319.)  or  battery  of  the  plaintiff's 
servant,  (3  Kcb.  I&4.  I  Salk.  208.  1  Sera,  192.)  per  (/nod  consor- 
tium vcl  scrvitium  amisit.  In  all  these  cases,  though  the  damages 
be  under  4Qs<  the  plaintiff  is  entitled  to  lull  costs  without  a  cer- 
tificate. 

The  certificate  required  by  the  statute  need  not,  it  seems,  be 
granted  at  the  trial  of  the  cause,  II  Mod.  198,  And  where  the 
defendant  lets  judgment  go  by  default,  (BulL  jY.  P.  329.)  or  jits- 
ej/ies  the  assault  and  battery,  or  pleads  in  such  a  manner,  as  to 
bring  the  freehold  or  title  of  the  land  in  question,  on  the  Face  of 
the  record,  or  a  view  is  granted,  (1  Ld.  Raynu  76.  2  Salk.  665.) 
a  certificate  is  holden  to  be  unnecessary  j  but  it  is  necessary,  where, 
to  a  pica  of  a  right  of  way,  there  is  a  replication  of  extra  viam. 
Cochran  v.  Harrison,  Trin.  22  Geo.  II L  But  where,  in  an  action 
for  an  assault  and  battery,  the  defendant  justifies  the  assault  only, 
(3  T.  R,  391.)  or  an  assault  only  is  certified  by  the  judge?  (2  Lev. 
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102.)  the  plaintiff,  recovering  less  than  forty  shillings,  is  not  enti- 
tled lo  more  costs  than  damages ;  thought  in  the  latter  case,  to 
entitle  him  to  fall  costs,  the  judge  may  certify*  on  stat.  8&9  JV. 
Ill-  c,  11.  that  the  assault  was  wilful  and  malicious.  3  Wilt. 
326. 

None  of  the  statutes,  made  for  restraining  the  plaintiffs  right 
to  costs,  extend  to  actions  brought  in  an  inferior  court,  and  remo- 
ved by  the  defendant  into  a  superior  one;  (2  Lev*  124.  4  Mod. 
378,  379.  1  Ld.  Baym.  395.)  and  it  has  been  holden,  that  stat  21 
Jac.  I.  r-  16.  and  stat.  22  &  23  Car.  IT  r.  9,  only  restrain  the  court 
from  awarding  more  costs  than  damages  ;  but  the  jury,  not  being 
restrained  thereby,  may  give  what  costs  they  please. 

It  often  happens  that  there  are  several  counts  or  jiUas>  the  is- 
sues upon  which  are  some  of  them  found  for  the  plaintiff,  and 
seme  for  the  defendant.  In  this  ease,  in  the  court  of  C.  P.  where 
the  declaration  consists  of  several  counts,  and  the  plaintiff  suc- 
ceeds upon  any  one  of  them,  he  is  entitled  to  the  costs  of  the 
whole  declaration,  though  the  defendant  succeed  upon  the  other 
counts.  Bull.  M  P.  335.  2  Black.  Reft.  800.  1199.  But  it  is 
otherwise  in  the  court  of  A".  B.  for  there  neither  party  is  allowed 
costs  as  to  those  counts  the  issues  upon  which  are  found  for  the 
defendant.  Say.  Costs,  212.  Doug.  8vo*  677.  But  see  1  IVils.  331. 
Bui  if  there  be  two  distinct  causes  of  action,  in  two  separate  counts, 
and  as  to  one  the  defendant  suffers  judgment  to  go  by  default, 
and  as  to  the  other  takes  issue,  and  obtains  a  verdict,  he  is  enti- 
tled to  judgment  for  his  costs  on  the  latter  count,  notwithstanding 
the  plaintiff  is  entitled  to  judgment  and  costs  on  the  first  count. 
3  Term  Btfi.  654* 

As  to  the  certificate  on  the  stat.  4  Ann.  c.  16.  allowing  double 
/•/res,  (see  tit*  Pleading*)  and  costs  thereon,  where  the  judge  re- 
fuses to  grant  the  certificate,  the  court  have  not  a  discretionary 
pow  er,  whether  they  will  allow  the  defendant  any  costs  at  all ;  but 
are  bound  by  the  statute  to  allow  him  some  costs,  though  the 
quantum  is  left  to  their  discretion.  Barnes,  140.  2  Term  Refi. 
394,  395.  The  intention  of  the  legislature  was,  that  if  there  be 
several  matters  pleaded,  some  of  which  are  found  for  the  plain- 
tiff, he  shall  be  entitled  to  the  costs  of  those,  notwithstanding 
other  matters  arc  found  for  the  defendant,  which  entitle  him  to 
judgment  upon  the  whole  record ;  unless  the  judge  before  whom 
the  cause  was  tried,  shall  certify,  that  the  defendant  had  a  proba- 
ble cause  to  plead  the  matters  which  are  found  against  him. 

IT.  It  has  already  been  observed,  that  no  costs  were  recovera- 
ble by  a  dffendanf  zl  common  law :  and  the  reason  seems  to  be,  that 
if  the  plaintiff  failed  in  his  suit,  he  was  amerced  to  the  King  pro 
faiso  clamorc,  which  was  thought  to  be  a  sufficient  punishment, 
without  subjecting  him  to  the  payment  of  costs.  The  first  instance 
of  costs  being  given  to  a  defendant,  was  in  a  writ  of  right  of  Kvard^ 
by  the  statute  of  Marlberge.  (52  Hen.  III.  c.  6.)  Afterwards,  costs 
were  given  to  the  defendant  in  error,  by  stat.  3  Hen,  VII.  c.  10. 
and  in  rrpleiun,  by  stat.  7  Hen.  VIII.  c.  4.  and  stat-  21  Hen.  VIII, 
c.  19.  &c.  But  In  one  of  these  cases,  the  defendant  is  to  be  con* 
side  red  as  an  actor ;  and  in  the  other  of  them,  the  provision  is 
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virtually  for  the  benefit  of  the  plaintiff  in  the  original  action.  Say. 
Cotffj,  70. 

In  errort  brought  by  the  defendant  be/ore  execution,  (Cro.  Jac, 
636.)  or  by  the  plaintiff  upon  a  judgment  for  the  defendant,  if  the 
judgment  be  affirmed,  the  writ  of  error  discontinued,  or  the  plain- 
tiff in  error  nonsuited,  the  defendant  in  error  is  entitled  to  costs, 
by  stat.  3  Hen.  VII.  c.  !0.  and  6  6t  9  W,  III.  c.  1 1.  §  2.  upon  the 
former  of  which  statutes  it  has  been  holden,  that  costs  arc  recover- 
able in  error,  for  the  delay  of  execution,  although  none  were  re- 
coverable in  the  original  action*  Dyer,  77.  Cro.  Eliz.  617-  659. 
$  Co.  10  L.  S.  C  Cro.  Car.  145,  1  Stra.  262.  2  Stra.  1084*  but 
see  Cro.  Car.  425.  \  Lev.  146.  1  Vent.  38,  166.  4  Mod,  245. 
Carth.  261.  S.  C-  semb,  contra.  By  Stat.  13  Car.  IE  stat.  2.  c.  2.  § 
10,  if  the  judgment  be  affirmed  after  verdict,  the  plaintiff  shall  pay 
to  the  defendant  in  error,  his  double  costs.  And  by  stat.  4  Ann.  c* 
16,  §  25.  for  preventing  vexation,  from  suing  out  defective  writs  of 
error,  it  is  enacted,  that  "  upon  the  quashing  of  any  writ  of  error 
for  variance  from  the  original  record,  or  other  defect,  the  defend- 
ant shall  recover  against  the  plaintiff  in  error  his  costs,  as  he 
should  have  had,  if  the  judgment  had  been  affirmed,  and  to  be  re- 
covered in  the  same  manner :  2  Stra.  834.  Cas.  temfi.  Hardin.  137- 
But  none  of  the  statutes  before  mentioned  give  costs  upon  the 
reversal  of  a  judgment.    (I  Sira-  61?) 

Where  the  plaintiff  recovered  a  verdict  at  the  trial,  and  had 
judgment  in  C.  B.  and  upon  a  bill  of  exceptions  returned  into  B. 
R.  judgment  was  reversed,  and  the  plaintiff  took  nothing  by  his 
writ,  the  defendant  cannot  have  costs.    Bell  v.  Pottjtt  5  Ease,  49. 

In  replevin,  or  second  deliverance,  the  defendant,  making  avow- 
ry, cognisance,  or  justification,  for  rents,  customs,  or  services,  or 
for  damage -feasant,  is  entitled  to  costs  by  stat*  7  Hen.  VI I L  c. 
4.  and  stat,  21  Hen.  VIII.  c,  19,  §  3.  if  the  avowry,  cognisance,  or 
justification  be  found  for  him,  or  the  plaintiff  he  nonsuit,  or  other- 
wise barred:  which  statutes  extend  to  avowries,  &c.  made  by  an 
fjcecuror  ;  (2  K.  Rcfi.  437.)  or  for  an  cstray,  (Cro,  Eliz.  330.)  and, 
as  it  should  seem,  for  an  amercement  by  a  court-leet;  (Cro.  Jac. 
520.  ted  vide  Cro,  Eliz.  300,)  but  not  to  pleas  of  firiscl  en  auter 
lieu,  upon  which  the  writ  is  abated,  (Com.  Rc/i.  122,)  or  to  pleas  of 
property  in  the  tiling  distrained.  Hard.  1 53.  By  stat.  17  Car,  II, 
*.  7,§  2.  the  defendant  obtaining  judgment  thereon,  for  the  arrear- 
ages of  rent,  or  value  of  the  goods  distrained,  is  also  entitled  to 
his/i^  costs  of  suit.  And  by  stat.  11  Geo,  If.  c.  19,  §  22.  if  the 
defendant  avow,  or  make  cognisance,  according  to  that  statute, 
upon  a  distress  for  rent,  relief,  lie  riot,  or  other  service,  and  the 
plaintiff  be  nonsuit,  discontinue  his  action,  or  have  judgment 
against  him,  the  defendant  shall  recover  double  costs  of  suit.  But 
this  latter  statute  docs  not  extend  to  a  seizure  for  a  heriot  cus- 
tom. 

At  length,  costs  were  given  to  defendants,  by  stat.  23  Hen.  VIII. 
c.  15*  §  I.  "in  Ircsftass  upon  stat,  5  Kie/i.  II,  debt,  covenant,  deti- 
nue, acevunt,  tre&fiass  on  the  case,  or  upon  any  statute  for  an  of- 
fence or  wrong  personal,  immediately  supposed  to  he  done  to  the 
plaintiff,"  in  cases  of  nonsuit,  or  verdict  for  the  defendant. 
,  The  stat.  13  Car.  II,  sr.  2,  r,  2,  §  10.  giving  double  costs  to  the 
defendant  in  error,  if  judgment  be  affirmed  after  verdict,  is  con- 
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fined  lo  cases  where  the  judgment  so  affirmed  is  for  the  plaintiff 
bci'jttti  and  not  where  the  defendant  below  obtained  judgment  upon 
a  special  verdict.    Baring  \\  Christie,  5  Rusty  545. 

No  costs  are  allowed  on  the  stat  3  Hen.  VII.  r.  JO.  where  a 
writ  oF  error  is  nonfirasncd  before  the  transcript  of  the  record  by 
the  clerk  of  the  errors  of      R.  Salt  v.  Richard^  7  Eql',3- 

The  king*  and  any  person  suing  to  his  use,  (slat  24  Hen,  V1IL 
c.  8.)  shall  neither  pay  nor  receive  costs ;  for  besides  that  he  is 
not  included  under  the  general  words  of  the  statutes,  as  it  is  his 
prerogative  not  to  pay  them  to  a  subject,  so  it  is  beneath  his  dig- 
nity to  receive  them.  And  it  seems  reasonable  to  suppose  that 
the  queen  consort  has  the  same  privilege  ;  for  in  actions  brought 
by  her,  she  was  not  at  the  common  law  obliged  to  find  pledges 
of  prosecution*  nor  could  be  amerced  in  case  there  was  judgment 
against  her  J'itz.JV.B.  101.  I  Inst.  133.  And  on  this  principle 
of  the  king  not  paying  or  receiving  costs,  no  costs  are  due  on  a 
certiorari  removing  summary  proceedings  unless  a  recognisance 
be  entered  into  at  the  time  of  removing  the  proceedings.  I  Term 
Reft.  82. 

Paupers  (thai  is,  such  as  will  swear  themselves  not  worth  five 
pounds)  are  by  stat.  1 1  Hen  VII,  c.  12.  to  have  original  writs  and 
subpoenas  gratis,  and  counsel  and  attorney  assigned  them  without 
fee;  and  are  excused  from  paying  costs  when  plaintiffs,  by  the 
stat-  23  Hen.  VIII,  r.  15.  §  2.  but  shall  suffer  other  punishments 
at  the  discretion  of  the  judges.  And  it  was  formerly  usual  on 
such  paupers  being  nonsuited,  to  give  them  their  election  either 
to  be  whipped  or  pay  the  costs  ;  though  that  practice  is  now 
disused.  1  Sid.  261.  7  Mod.  114.  Balk.  506.  And  in  cases  of 
misconduct,  or  in  certain  other  circumstances,  they  may  be  dis- 
paupered ;  that  is  deprived  of  their  privilege  of  suing  as  pau- 
pers. It  seems,  however,  agreed  that  a  pauper  may  recover  costs, 
though  he  pays  none  ;  for  the  counsel  and  clerks  are  bound  to 
give  their  labour  to  him,  but  not  to  his  antagonists.  1  Etj.  Abr. 
125. 

Executors  and  administrators  are  not  particularly  excepted  out 
of  stat,  21  Hen.  VIII.  c.  16.  yet.  as  that  statute  only  relates  to 
contracts  made  with,  or  wrongs  done  to,  the  plaintiff,  2  Sera. 
1 107*  it  has  been  uniformly  hoklen,  Cro.  EUz.  503.  Cro.  Jac. 
229.  2Bntet.26\.  1  Salk.  207.  314.  $  Burr.  1586.  Say.  Coats, 
97.  that  they  are  not  liable  to  costs,  upon  a  nonsuit  or  verdict, 
where  they  necessarily  sue  in  their  representative  character,  and 
cannot  bring  the  action  in  their  own  right ;  as  upon  a  contract 
entered  into  with  the  testator  or  intestate,  T.Jon.A7.  2  Ld.  Raym. 
1414.  1  Stra.  6S2.  S,C.  Cas,  Pr,  C.  B.  157.  Pr.  Beg.  118.  S. 
C.  Barnes^  \ 41.  or  for  a  wrt#?:^done  in  his  life-time  i?cm«,  129. 
But  where  the  cause  of  action  arises  after  the  death  of  the  testa- 
tor or  intestate,  and  the  plaintiff  may  sue  thereon  in  his  own  right, 
he  shall  not  be  excused  from  the  payment  of  costs,  though  he 
bring  the  action  as  executor  or  administrator,  as  upon  a  contract, 
6  Mod.  91.  181.  3  Satk,  207.  S.  C.  1  Ld.  Raym.  436.  I  Str,  6B2. 
Barnes,  119.  2  Stra.  1 106.  4  Term  Br/i.  277.)  express  or  implied  : 
or  in  trover^  (Csm.  Rc/i.  162.  Cos.  Pr.  C.  B.  61.  Barnes^  132. 
Cas.  tcm/t.  Harder.  204.  But  see  3  JLcv.  60.  semb.  cor.traS)  for  a 
conversion,  after  the  death  of  the  testator  or  intestate.   An  exe- 
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tutor  or  administrator  is  liable  to  costs  upon  <a»$jd  foment  of  non 
/irost  (Cat,  Pr.  C.  H.  U.  157,  US.  _  3  ^rr.  i.585,)  and  where  he 
I>a$  knowingly  brought  a  wrong  action,  or  otherwise  been  guilty 
of  J  tvttful  default,  he  shal I  pay  costs  upon  a  discontinuance) 
'{Can.  P. X.  C.        79.    3  flitjrr-  IA5U     1  451,  S.  C,) 

or  Tor  not  proceeding  to  trial  according  to  notice;  (Cas.  Pr.  C. 
If.  158.  3  #ar?-.  1595.)  but  other  v,  ihC  he  is  not  liable  to  cobtsT  in 
either  of  these  eases.  2  Sir  a.  S71.  Iiarnest  133,  4  Hurt.  |927. 
\ui\  where  he  merely  sues  en  auto*  droit,  is  he  liable  to  costs, 
upon  a  judgment  as  in  case  of  a  nonsuit,  4  /J«vr.  1928. 
iSghe  stat,  23  H$n.  VHI.  c.  15.  only  relates  to  cases  where  the 
pluintiiV  is  nonsuited,  or  has  a  verdict  against  him.  But  by  stat. 
£  Jiliz.  r.  2.  *<  upon  process  Issuing  out  of  the  court  of  King's 
Bench,  if  the  plaintiff  do  not  declare  in  three  days  after  bail  put 
iijT  or  if  Lifter  declaration,  he  do  not  prosecute  his  suit  with  effect^ 
but  willingly  si i fie c  the  same  to  be  delayed  or  discontinued,  or  he 
be  nonsuited  therein,  the  judges,  by  their  discretions,  shall  award 
to  the  uelendani  his  costs,  damages,  and  charges  in  that  behalf 
sustained." 

The  plaintiff,  it  has  been  observed,  is  not  entitled  to  costs  in  a 
fivfiuiitr  action,,  for  the  whole  or  part  of  a  penalty  ^iven  by  statute 
i  common  informer,  unless  they  are  expressly  given  him  by  the 
statute.  Nor  was  the  (Ujendant  entitled  to  costs  in  such  ait  ac- 
tion, until  they  were  given  by  the  stat.  18  l£Uz,  c,  5.  §  5,  made 
perpetual  by  s.tat«  27-#/t2.  c.  10, 

There  being  still  many  cases  in  which  the  defendant  was  not 
.dried  by  the  provisions  of  the  before -mentioned  statutes,  the  stat- 
4  Jac,  \.  c  3.  gives  the  defendant  costs  on  a  nonsuit  or  verdict, 
ill  all  cases  where  the  plaintiff  would  have  been  entitled  to  them 
if  he  had  obtained  judgment.  The  stats.  13  Car.  II.  *t.  2.  c  2.  §  3. 
3  &  9  Wm.  III.  c-  11,  §  2.  give  costs  to  a  defendant  also  in  cases  of 
ion  fifiQtt  and  demurrer;  and  the  latter  stat.  §  L  gives  costs  of  one 
of  several  defendants  in  frw/ww,  £t$sattli,  false  unfirhonment  or 
ejectment  acquitted;  though  the  other  defendants  are  convicted. 

When  Q,.Jreigntd  issue  is  ordered  by  a  court  of  ta^utj  whether  it 
-je  in  a  civil  or  criminal  proceeding,  the  costs  always  follow  the 
verdict,  and  must  be  paid  to  the  party  obtaining  it.  l  Ltd.  P,  R. 
34  J.  Burnt*)  !3Q,  I  WiU: .261,  331.  Say.  Re fi.  24*  1  Witt.  324. 
Hut  when  a  feigned  issue  is  ordered  by  a  court  of  equity ,  the 
dgg$  do  not  lollop  the  verdict,  as  a  matter  of  course  j  but  the 
finding  of  the  jury  is  returned  back  to  the  court  which  ordered 
it,  and  the  costs  there  are  in  the  discretion  of  the  court  Where 
the  issue  is  ordered  by  u  court  of  law,  on  a  rule  for  an  infor- 
mation, (<Xay.  Rep*  229.  1  Burr.  C03,)  or  motion  for  an  attach- 
mtint,  (i'aw.  Uffi.  253.)  the  costs  of  the  original  rule,  or  motion, 
do  not  in  general  follow  r.«:e  verdict,  but  only  the  costs  of  the 
feigned  issue,  which  costs  are  to  be  reckoned  from  the  time  when] 
the  feigned  issue  was  first  ordered  and  agreed  lo  I  Burr.  604-  Yet, 
where  it  was  ordered,  by  the  consent  rule,  that  the  costs  should 
abide  nhe  event  of  the  issue,  the  court  directed  the  whole  costs  to 
be  paid  under  it,    2  Burr,  3021. 

HI.  WKER»ijthc  plaintiff  recovers  single  damages,  he  is  only 
m titled  to  single  coats  i  unless  more  be  expressly  given  him  by 
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statute.  But  If  double  or  treble  damages  be  given  by  statute,  in 
a  case  wherein  single  damages  were  before  recoverable,  the  plain- 
tiff' is  entitled  to  double  of  treble  costs,  although  the  statute  be  silent 
respecting  them  ;(&z/.CWs,228.)  as  in  an  action  upon  Stat.  $Hen.lV. 
c.  1 1.  kc,  lu  some  cases,  double  and  treble  costs  are  expressly  given 
to  the  plaintiff  ;  as  upon  the  game  laws,  by  slat,  2  Geo.  III.  c.  19. 
§  5.  Ajjd  wherever  a  plaintiff*  is  entitled  to  double  or  treble 
costs,  the  costs  given  by  the  court  de  incremento  are  to  be  doubled 
or  trebled,  as  well  as  those  given  by  the  jury,  2  Leon.  52  Cro. 
Mi.  582.    2  Lev,  351.    Garth.  297^  321.     2  Stra.    1048.  but  see 

I  Term  Reft.  252.  But  double  or  treble  costs  are  not  to  be  un- 
derstood to  mean,  according  to  their  literal  importj  twice  or  thrice 
the  amount  of  single  costs.  Where  a  statute  gives  double  costs, 
they  arc  calculated  thus:  1-  The  common  costs;  and  then  half 
the  common  costs.  If  treble  costs,  1.  The  common  costs;  £. 
Half  of  these,  and  then  half  of  the  latter. 

Double  or  treble  costs  are  also  in  some  cases  expressly  given 
to  the  defendant ;  as  in  actions  against  parish  office rsj  by  slat.  43 
Miiz.  c.  2,  §  19.  against  justices  of  the  peace,  constables,  Sec.  by 
Stat.  7  Jac<  L  c.  5,  for  distresses  for  rents  and  services,  by  stat. 

I I  Geo.  ll,  c.  19.  §  21,  2 2.  and  against  officers  of  the  excise  or  cus> 
tomsj  by  Stats.  23  Geo.  III.  70.  §  34.  24  Geo.  III.  sens*  2,  c. 
47*  §  35,  In  these,  and  such  like  casts,  where  it  does  not  ap- 
pear, on  the  face  of  the  record,  that  the  defendant  is  entitled  to 
the  benefit  of  the  act,  (as  where  he  pleads  the  general  issue,)  and 
there  is  no  particular  mode  appointed  for  recovery  of  the  costs, 
the  proper  mode,  after  a  nonsuit  or  verdict  for  the  defendant,  is 
to  apply  to  the  court,  upon  an  affidavit  of  the  facts,  for  leave  to 
enter  a  suggestion  on  the  roll.  I  Stra.  493  50.  Cos.  Pr.  C.  B. 
16,  C2t*.  tern}:.  Hardktf.  125,  Id.  13S.  2  Stra.  1021.  S  C,  Say. 
ftefi.  2 1 4.  o  Uils.  442,  Ca$,  ieit.fi.  Hardxu.  125.  25t.it  where  a 
particular  mode  is  appointed  by  statute*  for  the  recovery  of  double 
or  treble  costs,  as  by  the  certificate  of  the  judge  who  tried  the 
cause,  on  Stat.  7  Jac.  I.  c.  5.  there  that  particular  mode  must  be- 
pbserved:  (2  Vent.  45.  Doug.  Svo*  307,  308,  but  see  Doug.  8vo. 
308.  n,)  so  that  if  the  judge  certify,  there  is  no  need  of  a  sugges- 
tion ;  and  if  he  do  not,  it  is  useless,  except  where  judgment  goes 
by  default.     Cas,  iem/i.  Hard™*  138,  139, 

IV,  Costs  are  taxed,  as  between  party  and  party,  by  the  Master 
in  the  King's  Bench,  or  by  one  of  the  Prothonotaries  in  the  Com- 
mon Pleas,  upon  a  bill  made  out  by  the  attorney  for  the  party 
entitled ;  or  frequcntlyi  without  a  bill,  upon  a  view  of  the  pro- 
ceedings ;  and  if  there  hare  been  any  extra  expenses,  which 
do  not  appear  on  Lhe  fj.ee  of  the  proceedings)  there  should  be  an 
affidavit  made  of  such  expenses,  to  warrant  the  allowance  of  them  ; 
which  called  an  affidavit  of  increased  costs.  Itnfi.  K.  B.  348. 
Il  is  usual,  among  f-ir  practisers,  to  give  notice  to  the  opposite  at- 
torney, of  ihe  time  when  the  costs  are  intended  to  be  taxed.  Id. 
349,  But  in  order  to  enforce  it,  there  must  be  a  rule  to  be  pre- 
sent at  taxing  costs ;  which  rule  is  obtained  from  the  clerk  of  the 
rules  in  the  King's  Bench,  or  one  of  the  secondaries  in  the  com- 
mon pleas,  and  should  be  duly  served ;  after  which,  if  the  costs 
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are  taxed  without  notice,  the  taxation  is  ir regular,  and  the  attor- 
ney liable  to  an  attachment. 

The  means  of  recovering  costs,  as  bet  we  eh  parly  ant!  party,  am 
by  action  or  execution,  upon  a  judgment  obtained  lor  them ;  or  by 
attachment)  upon  a  rule  of  court*  Thus,  in  rfrctmentt  where 
there  is  a  verdict  and  judgment  against  the  tenant!  an  action  may 
be  brought,  or  execution  taken  out  thereon,  for  the  costs.  Rutin. 
Eject,  140,  141.  But  where  the  plaintiff  is  nonsuited  Jul  not  con- 
fessing lease,  entry  and  ouster,  the  lessor  of  the  phiiutifT  must 
proceed  by  attachment,  upon  the  consent  rule.  Id.  ibid.  1  Satk. 
259.  Barnes,  182,  And  so  where  the  nominal  plaintiff  is  non- 
suited upon  l he  merits,  or  has  a  verdict  and  judgment  against  him, 
the  only  remedy  is  by  attachment  against  the  lessor  of  the  plain- 
tiff.   Runn.  Ej.  U2,  143.    Sec  tit.  Attachment* 

Besides  the  ordinary  method  of  proceeding,  there  are  certain 
auxiliary  means  for  the  recovery  of  costs,  as  between  party  and  parly. 
These  means  are  by  moving  to  stay  the  proceedings,  until  security 
be  given  for  the  payment  of  costs  ;  or  until  the  costs  arc  paid  of  a 
former  action  for  the  same  cause  ;  or  by  deducting1  the  costs  of  one 
action  from  those  of  another.  As  examples  of  these  means,  it 
may  be  mentioned,  that  in  ejectment)  (1  Str.a.  GH\.)  and  actions  qui 
tam,  (Id,  69 7.  705.  Barney  126.)  where  the  plaintiff,  or  his  les- 
sor, is  unknown  to  the  defendant,  and  in  case  the  plaintiff  is  a  fo- 
reigner residing1  abroad,  (1  Term  Refi,  267,  362.  491  )  the  defend- 
ant may  call  for  an  account  of  his  residence ,  or  place  of  abode, 
from  the  opposite  attorney ;  and  if  he  refuse  to  give  it,  or  give 
in  a  fictitious  account  of  a  person  w  ho  cannot  be  foil  rid,  the 
court  will  stay  the  proceedings  until  security  be  given  for  the 
payment  of  costs. 

An  application  to  make  the  plaintiff,  who  resided  abroad,  give 
security  for  the  costs,  was  refused  alter  notiec  of  trial  given,  as 
the  defendant  might  have  applied  earlier  after  knowledge  of  the 
fact  of  the  plaintiff's  residence,  and  before  so  much  ok'  the  costs 
were  incurred.     Walter*  v,  Pry  t /tatty  5  Eaxt,  3jH. 

The  practice  of  deducting  or  setting  olf  the  costs,  in  one  action 
against  those  in  another,  however  agreeable  to  natural  justice, 
does  not  seem  to  have  obtained  till  lately  in  the  court  of  A'.  B. 
2  JStra.  891.  1203,  Butt.  A*  P.  336.  4  Term  Rcfi.  124.  But  in 
C.  P.  it  has  been  frequently  allowed  ;  and  that  not  only  where  the 
parties  have  been  the  same,  but  also  where  they  have  been  in 
some  measure  different.  Burrieat  145.  2  Black.  Reft.  826.  Bull. 
.V.  Pt  336. 

As  between  attorney  and  client,  the  former  may  maintain  an 
action  against  the  latter  for  the  recovery  of  his  costs.  Crv.  Car. 
159,  160,  But  by  the  slat.  3  Jac.  I.  c.  7.  §  L  attorneys  and  solicit- 
ors must  deliver  a  bill  to  their  clients  before  bringing  an  action; 
and  by  stat.  2  Geo.  II.  c.  23.  §  53.  (explained  by  stat.  12  Geo.  It  c. 
13.  and  made  perpetual  by  stat.  30  Geo.  II.  c.  19,  $  75.)  no  at- 
torney nor  solicitor  shall  commence  any  action, till  the  expiration 
of  one  month  after  the  delivery  ol"  his  bill  ;  which  is  directed  by 
the  acts  to  be  in  a  common  legible  baud,  in  English^  except  law 
terms,  and  subscribed  with  the  attorney's  hand. 

The  said  stat.  2  Geo.  U.  c.  23.  also  directs  the  mode  of  taxation 
of  attorneys'  bills  by  the  officers  of  the  several  courts;  and  di- 
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re.cis  thai  H  the  bill  taxed  be  lean  by  a  sixth  part  than  the  biH  .ic 
liven  d,  the  attoi  m-y  titt  pay  the  costs  of  taxation  ;  but  it  it  shall 
not  be  less*  the  cgsofwlII  be  in  the  discretion  of  the  court. 

If  tin;  whole  btfl  be  for  convryantirjtgy  or  for  business  done  at 
the  quarter  set  dens  y  Ife.  it  cannot  be  taxed.  Bnt  where  an  at- 
torney had  delivered  two  separate  bills,  one  of  which  was  for  fees 
and  disbursements  in  causes,  and  the  other  for  making  convey- 
ances, a  rule  was  made  for  taxing  6&ffy.  And  so,  where  it  was 
moved,  that  the  master  might  be  directed  to  tax  those  articles  ur 
an  attorney's  bill,  which  related  to  conveyancing  and  parliament- 
ary business,  the  rest  being  for  management  of  causes  in  the 
comi  o\  King's  Bench,  Lord  Mans/ickf  said*  there  was  no  doubt 
but  tbe  master  might  tax  the  whole*  /Jar^ce,  C.  B.  UJ,  142  4 
Tt-rn,  Rtfi.  124*    Say.  tttfi.  233.     Say.  Costs,  320* 

h  is  not  necessary  for  the  rxccittttr  or  administrator  of  an  at- 
torncv,  ro  deliver  a  bill  or  costs,  for  business  done  by  his  testator 
or  intestate,  before  fc&e  commencement  of  an  action  ;  (Cm*  P-  R- 
C.  ft.  5 SO  the  stat  3  Gro.  IL  r.  23.  §  23,  being  confined  to  actions 
brought  by  the  attorney  himself,  and  not  extending  to  bis  personal 
representatives*  And  In  the  court  of  common  pleas,  they  willi 
not  suffer  such  a  bill  to  he  t^xed  ;  (iruvwet,  119.  1 22.)  but  in  the- 
•court  of  Kind's  Bench  it  is  otherwise;  (2  i>tra<  1056,  Say,  Co#itt 
-  324,  325.  Imft.  K.  /?.  483.)  for  there  the  bill  may  be  referred  to 
*£m:  taxed)  on  the  defendants  undertaking  to  pay  what  is  due. 

If  an  attorney  refuse  to  deliver  a  bill  to  his  client,  the  lattei 
Vmay  compel  him,  by  taking  out  a  summons  before  a  judge ;  and 
/'if  the  attorney,  on  being  served  therewith,  do  not  attend,  an  order 
will  be  made  for  delivering  it,  within  a  reasonable:  lime.  II  bo 
still  neglect  to  deliver  it,  the  order  should  be  made  a  rule  of 
court,  and  on  serving  the  same,  and  making  tffidayii  thereof,  the 
court  on  monon  "ill  grant  an  attachment-  fioug.  Svo.  139*  in  f*. 
Imp.  K.  B.  479.  The  bill  being  delivered,  the  client  may  apply^ 
for  a  indie's  summons,  to  show  cause  why  it  should  not  be  re- 
ferred to  the  proper  officer  to  be  taxed  ;  upon  which  an  order  will 
be  mad the  client  undertaking  to  pay  what  shall  app<:-;j'  lo  be 
due  upon  such  taxation.  Imft.  K.  JJ.  479,  4 60*  If  the  attorney  do 
not  autTstl*  an  order  will  he  made  of  course.  But  the  client  can 
not  have  a  summons  for  deliver}-  of  the  bill, and  taxing  it,  together 
it/.  480.    Homes,  C.  B.  j&& 

Costs  m  Equity  are  allowed  for  falling1  to  make  an  answer  "to 
a  bill  exhibited;  or  making  an  insufficient  ansY**er ;  arid  il  a  ins* 
answer  be  certified  by* a  master  to  be  .insufficient,  the  defends*  is 
to  pay  4Gs.  coxis;  3A  fur  a  second  insufficient  answer  f  4/.  for  a  third, 
&c  But  if  the  answer  be  reported  good,  the  pi ainvirT  shall  pay 
the  defendant  40*.  costs.  An  answer  is  not  10  be  Bled;  'tili  When 
it  is  not  reputed  an  answer,)  until  costs  for  contempt  in  not  an- 
swering are  paid,  By  stat.  4  k  5  stun,  r,  16.  if  .a  plaintiff  in  chan- 
cery dismisses  his  own  bill,  or  the  defendant  dismisses  the  same 
for  want  of  prosecution*  costs  are  allowed  to  the  defendant. 

In  other  cases  it  seems  that  the  matter  of  costs  to  be  given 
to  eh  her  party  is  not  in  equity  held  to  be  a  point  of  right,  but 
merely  discretionary,  under  suit*  17  Rich.  TL  c  6.  according  to 
the  drCMjn&tiinces  of  the  case.    Yet  the  stat*  15  //en.  VI.  c.  H 
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which  requires  surety  to  satisfy  the  parly  grieved  his  damages, 
on  granting  the  subpoena,  seems  expressly  to  direct  thai,  us  well 
damages  as  costs  shall  be  given  to  the  defendant,  ii  wrongfully 
vexed  in  this  court. 

In  case  of  a  great  fraud,  a  person  may  be  obliged  to  pay  such 
costs,  as  shall  be  ascertained  by  the  injured  party's  oath.  2 
Vcm.  123. 

GOT,  In  the  old  Suxon  signifies  cottage^  and  so  is  still  used  in 
many  parts  of  Eti&tamL 

CO T  vllIUS*  A  cottier.  The  cotaru,  or  cottagers,  are  men- 
tion etl  in  DrmrsdayJF 

COTE  COT.  The  names  of  places  which  begin  or  end 
wjtfi  these  words  or  syllables,  have  the  signification  of  a  little 
house  or  cuttugc'.  There  are  likewise  dove  catcxy  which  arc  small 
houses  or  places  for  the  keeping  of  doves  or  pigeons.    See  tit 

(.  OTELLUS,  COTTR  [A,  A  small  cottage,  house,  or  homestalh 

COTEREliLtJ$.  ~"Co{arii(s  and  cotereJittct  according  to  Sflelm&n. 
and  Da  Frtmc^  arc  servile  tenants  ;  hut  in  Domesday*  and  other 
ancient  NfS.  there  appears  a  distinction  as  wcU  in  their  tenure 
;ind  .quality,  as  i,j  their  njine-  For  ihc  vowimt  held  a  free  so- 
cage tenure,  and  paid  a  stated  firm  or  rent  in  provisions  or  mo- 
ney, with  some  occasional  customary  services;  whereas  the  co- 
tcretlux  seems  to  have  held  in  mere  viUenuge,  and  his  person, 
issue  and  goods,  were  disposable  at  ihe  pleasure  of  the  lord. 
Paroch.  jlntiq.  310. 

COTEHWQLD.  Is  used  for  sheep-cotes,  and  sheep  feeding 
on  hills  ;  from  the  cow  and  it/old  t  a  place  where  there  is  no 
rvnod. 

CGTGAHE,  A  kind  of  refuse  wool,  so  clung  or  clotted  to* 
seethe*,  that  it  cannot  he  pulled  asunder.  By  stat*  13  Rich.  11.  c. 
9.  k  is  provided,  tiiat  neither  denizen  nor  foreigner  shall  make 
any  other  refuse  of  wools  but  cotgart  and  -villein. 

COTLAND  and  COTSETHLAND,  Land  held  by  a  cottaglr, 
whether  in  socage  or  v Menage.    Paroch.  Antiq.  532. 

COTSK'l  HLA.  COTSETLE,  '1  he  little  seat  or  mansion  belong- 
ing to  a  small  farm.  *€*rrf.  Malms.  ATS. 

COTSETMUS,  l  cottage  holder,  who,  by  servile  tenure,  wis 
^ound  to  vi  o<  i  'sir  the  lord.  C&wct.  Ctoam  are  the  meanest  sort 
of  men,  now  termed  cottagers.  An^cctseci  are  those  who  live  in 
cottages.    Leg.  Hen.  I.  c  30* 

C0TTAGE,  f tuagivr.:.  ]  A  little  house  Co}  habitation,  without 
iand.s  belonging  to  It. 

By  the  stat,  31  i?iff?.  c.  7,  collages  were  prohibited  to  be  erected 
without  laying  at  least  four  acres  of  land  to  the  same;  and  divers 
other  restrictioflfe  were  thereby 'enjoined.  But  this  was  repealed 
by  stat.  IS  Geo*  ILL  r.  S2.  setting  forth,  that  the  said  stat.  of  3! 
Riiz.  had  laid  the  industrious  poor  under  great  difficulties  to  pro- 
cure  habitations,  and  tended  very  much  to  lessen  population  \  and 
in  divers,  oiTief  tsespectr  was  inconvenient  to  the  labouring  part  ot 
the  nation  in  gencrad. 

1  COTTON  LIBRARY  For  better  settling  and  preserving  the 
library  kept  in  thef  htwftr  at  tV^tmfnster.  culled  Cnetoit  Jfrxse/iti 


118 


COVENANT  I. 


the  name  and  family  of  the  Cottons,  for  the  benefit  of  the  public, 
a  statu Le  was  tirade,  12  Wm,  HI.  c  7.  See  stats.  5  Ann.  t.  30-  26 
Geo.  II.  r.  22. 

COTTONS,  Not  within  27  Hen.  VIII.  concerning  the  true 
Staking  of  cloth,  27  /fin.  VIII.  fff^.  12.  sfef.  3.  See  tit.  Calico, 
Manufacturers^  Navigation  Acts.  Stealing  cotton  out  of  places 
used  for  whitening  or  dyeing  it,  felony  without  clergy.  Stat.  18 
Geo.  III.  c.  27. 

COTUCA,  Coat  armour.    Wals,  114. 

COTL' CHANS,  Boors  or  husbandmen,  of  which  mention  is 
made  in  Domesday. 

COUCHER,  or  COURCHER,  A  factor  that  continues  abroad 
in  some  place  or  country  for  traffic  ;  as  formerly  in  Ga#eoigny  for 
buying  of  wines-  37  Edv,  III.  c.  16.  This  word  is  also  used  for 
the  general  book  wherein  any  corporation,  Sec.  register  their  par- 
ticular acts.    3  &  4  £dit>.  VI.  e.  10. 

COVEN  ABLE,  Fr.  convenable^  Lat.  rationabilis.^  What  is  con- 
venient or  suitable.  Every  of  the  same  three  sorts  of  goods,  fcfr. 
shall  be  good  and  eo\  enable,  as  in  old  time  hath  been  used.  3! 
Jldiu.  III.  c.  2.  Covenably  endowed,  Lc.  endowed  as  is  fitting.  4 
Hen.  VIII.  e>  12.    See  Ploivd.  472. 


COVENANT. 

ConventioJ  The  agreement  or  consent  of  two  or  more  by 
deed  in  writing,  sealed  and*  delivered  ;  whereby  either,  or  one  of 
the  parties  doth  promise  to  the  other  that  something  is  done  al- 
ready, or  shall  be  done  afterwards.  He  that  makes  the  covenant 
is  called  the  covenantor;  and  he  to  whom  it  is  made,  the  co- 
venantee. See  Shejth.  Touch&t*  160,  and  on  the  whole  of  this 
subject  at  length. 

I.  Hie  several  Kinds  of  Covenants,  and  by  what  Words  they 
are  created. 

IT.  What  Covenants  are  good  and  binding,  and  by  whoin  they 
may  be  made. 

IIL  Who  shall  take  Advantage  of  Covenants?   and  who  are 
bound  by  them. 

TV.  What  shall  be  a  Performance^  and  what  a  Breach  of  Co- 
venant,   And  of  Penalties  for  JVonfierformance. 

I.  A  Covenant  is  generally  either  in  fact  or  in  law.  In  fatty 
is  that  which  is  expressly  agreed  between  the  parties,  and  inserted 
in  the  deed ;  and  in  lav^  is  that  covenant  which  the  law  intends  and 
implies,  though  it  be  not  expressed  in  words;  as  if  a  lessor  demise  and 
grant  to  his  lessee  a  house  or  lands',  £cc.  for  a  certain  term,  the  law 
will  intend  a  covenant  on  the  lessor's  part,  that  the  lessee  shall,  during 
the  term,  quietly  enjoy  the  same  against  all  encumbrances.  Mnst,384. 

There  is  also  a  covenant  real,  and  covenant  personal.  A  cove- 
nant real  is  that  whereby  a  man  ties  himself  to  pass  a  thing  real, 
as  lands  or  tenements ;  or  to  levy  a  fine  of  lands,  &c*  And  cove- 
nant personal  is  Where  the  same  is  annexed  to  the  person,  and 
merely  personal ;  as  if  a  person  covenants  with  another  by  deed 
I 
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to  build  liim  a.  house,  or  to  serve  him,  Stc.  Fitz.  A".  B.  145. 
5  10. 

Covenants  are  likewise  inherent^  that  tend  to  the  support  of  the. 
land  or  thing  granted,  or  ate  collateral  to  it;  and  are  ajfirjnathre} 
where  someivhat  is  to  be  performed ;  or  negatives  executed,  of 
what  is  already  done,  or  executory  i  a  covenant  being  to  bind  a 
man  to  do  something  in  future^  is  for  the  most  part  executory.  I 
Vent.  176.    Dyer j  112.  271. 

A  covenant  to  settle  or  convey  particular  lands,  will  not  at 
law  create  a  lien  upon  the  lands;  but  in  equity  such  a  covenant, 
if  for  a  valuable  consideration,  will  be  deemed  a  specific  lien  on 
the  lands,  and  decreed  against  all  persons  claiming  under  the  co- 
venantor j  except  purchasers  for  valuable  consideration,  and  with* 
out  notice  of  such  covenant.  Finch  v.  Farl  of  ti'inchelsea^  I  J>. 
t¥m&.  282.  Frcctnou.lt  v,  Dedire^  1  P.  IVmn.  429-  Coventry  v. 
Coventry)  best  reported  at  the  end  ol  Fretncit's  JVfttxittis;  for  equi- 
ty considers  that  as  done,  which  being  distinctly  agreed  to  be 
done,  ought  to  have  been  done.  Grounds  and  Rudiments  of  Lap 
and  Equity ,  ft.  75* 

A  general  covenant  to  settle  lands  of  a  certain  value]  without 
mentioning  any  lands  in  particular,  will  not  create  a  specific  lieu 
on  any  of  the  lands  of  the  covenantor,  and  therefore  cannot  be 
specifically  decreed  in  equity.  Fremoult  v.  Dedire,  1  P.  Wm&. 
430.  But  if  the  covenantor  expressly  declare  the  settlement  to 
be  in  execution  of  his  power,  though  the  particular  lands  to  be 
charged  be  not  specified*  equity  will  ascertain  them.  Coventry  >. 
Coventry i  Francis's  Majrims.    Gilb.  Rrfi,  160. 

1l  is  held  in  all  cases  where  words  that  begin  any  sentence 
are  conditional,  and  £ivc  another  remedy,  they  shall  not  be  con- 
strued a  covenant ;  and  yet  if  words  of  condition  and  covenant  are 
coupled  together  in  the  same  sentence,  as  Provided  always  and 
it  in  covenanted^  ifc>  in  that  case  they  may  be  adjudged  both  a 
condition  and  covenant.    Marth^  103. 

The  lawT  docs  not  seem  to  have  appropriated  any  set  form  of 
words*  as  absolutely  necessary  to  be  made  use  of  in  creating!  a 
covenant ;  and  therefore  it  seems  that  any  words  will  be  effectual 
for  that  purpose,  which  show  the  party's  concurrence  to  the  per- 
formance of  a  future  act  \  as  if  lessee  for  years  covenants  to  re- 
pair, &c*  Provided  alzuayS)  and  it  is  agreed,  that  the  lessor  shall 
find  great  titnber,  cfc.  this  makes  a  covenant  on  the  part  of  the 
lessor  to  find  great  timber,  hy  the  word  agreed,  and  it  shall  no? 
be  a  qualification  of  the  covenant  of  the  lessee.  I  New  Ubr*  527. 
See  1  Burr.  290. 

u  The  dependence  or  independence  of  covenants,  is  to  be  col- 
lected from  the  evident  sense  and  meaning  of  the  parlies  j  and 
however  transposed  they  may  be  in  a  deed,  their  precedency  must 
depend  on  the  order  of  time  in  which  the  intent  of  the  transac- 
tion requires  their  perform  an  cc."  Per  Lord  Mansfield^  Jones  v. 
Berkley y  Doug.  Sue  also  Hot  ham  v.  The  Fast -India  Company^ 

1  Term  Re/i.  638.  Where  the  participle  doings  performing*  fiay- 
mgt  rc/uuring,  is  prefixed  to  a  covenant,  it  is  clearly  a  mutual 
covenant,  and  not  a  condition  precedent-  Boone  v,  Fyre,  2  Black. 
Jic/i.  1312.  Allen  v,  Babington,  Hid.  280.  Atldvsoyi  v.  Mqfriee, 
12  Mod.  503.    But  where  the  covenant  goes  to  the  whole  consi- 
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deration  on  both  sides*  there  n  h  a  condition  precedent.  Duk* 
of  St.  siibtnif*  v  Show,  I  H.  Black.  Hep.  270, 

If  one  mikes  a  I  cots*  for  years,  reserving  a  rent,  action  of  cove- 
nant lies  for  non-payment  of  the  rent;  for  the  reddendum  of  the 
vent  is  an  agreement  for  payment  of  it,  which  will  moke  a  com* 
pant  2  Danv.  230.  A  lease  is  made  to  two,  and  one  seals  the 
dr.  fi  but  the  other  doth  not;  if  he  accepts  the  estate  and  occu- 
pies the  land,  he  is  bound  to  perform  the  covenants  for  payment 
of  the  rent,  reparations,  and  the  like.    !  She  ft,  A?\  458. 

I!  one  man  covenants  to  pay  another  20/.  at  a  day  ;  although 
h'  maj  have  an  action  of  debt  for  the  20/.  yet  it  is  said  he  may  have 
covenant  at  his  election-    2  Danv.  229. 

It  is  agreed  that  A,  27.  shall  pay  to  C\  D.  100/.  for  lands  in  £. 
this  is  a  mutual  covenant!  whereon  art  ion  of  covenant  may  be 
brought  if  C.  D.  will  not  convey.  1  Sid.  4^  3,  Bur  where  there  are 
muiual  covenants,  and  the  one  not  to  be  performed  before  a  pre- 
cedent covenant,  in  such  case  one  covenant  is  not  suable  till  the 
other  is  performed  ;  though  if  the  covenants  are  distinct  and  nra* 
tual,  several  actions  may  be  brought  by  and  against  the  parties, 
t  lilt,  Abr.  850.  S  Mod  7  4.  In  a  covenant  to  pay  another  so 
niUch  money,  be  nraking  him  em  estate  in  such  land1,  kc  it  has 
been  adjudged  thai  if  lie  tender  the  covenantor  a  feoffment,  :md 
offer  to  mike  Hverv,  he  may  have  action  of  covenant  for  the 
money,  as  if  he  had  made  a  lute.    3  Self:.  107. 

Where  a  man  eovenants  that  he  hath  pouter  io  grant,  and  lha\; 
the  grantee  shall  quietly  enjoy  notwithstanding  any  claiming  under 
him  \  these  arc  distinct  covenants,  for  one  goes  to  the  ffV/e,  and 
the  other  to  the  fiotsejisiui!.     I  Mod*  101. 

There  is  this  difference,  however,  between  a  covenant  and  cow- 
eBfian:  a  cois&iiibn  gives  entry,  and  covenant  gives  an  action  only. 
Owen,  54.  A  person  cannot  have  action  of  covenant  upon  a  ver- 
bal agreement,  for  it  cannot  be  grounded  without  writing?  except 
by  special  custom.    Fkz. . AC  /?.  i  45- 

*IL  All  covenant  a  between  persons  must  be  to  dp  what  is  taw- 
/&/,  or  they  will  not  be  binding";  and  if  the  thing  to  be  done  be 
imfio&sible,  the  covenant  is  void.  Dtjrr,  112.  But  where  the 
thing  is  lawful  at  the  time  of  ihc  covenant  made,  and  afterward* 
the  matter  agreed  to  be  done  is  prohibited  by  act  of  parliament) 
yet  such  covenant  will  be  binding,  3  Mod.  39.  And  if  a  man 
cnx>cn&nt9  to  do  a  thing  before  a  certain  time  and  if*  becomes 
iMfiOssidh  by  the  act  of  God,  this  shall  not  excuse  him,  irfasP 
much  as  he  huth  bound  himself  precisely  to  do  it.  2  Danv.  Abr. 
84. 

Though  a  covenant  to  stand  seised  of  lands  to  be  after  pur- 
chased be  void  at  law,  unless  there  be  some  new  act  to  be  doner? 
yet  it  seems,  that  a  covenant  to  settle  lands  of  such  a  value, 
will  charge  after- pure  based  lands,  though  the  covenantor  bad 
none  at  ihe  time  of  executing  the  covenant,  T^ok  v.  Hasting^ 
iSVern.  57.  4?  * 

If  a  person  covenants  expressly  to  repair  a  bouse,  :?nd  it  is  burnt 
down  by  lightning,  or  any  other  accident,  yet  he  ought  to  repair 
it  ,  for  i(  w:is  ifli  bis  power  to  have  provided  agaihSi  it  by  his 
:o!rtraci     Mttfn,  M>  27,    1  Mil  Ahr.  u<>     But  he  is  not'  so 
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bound  by  covenant  in  law.  Where  houses  are  blown  down  by 
tempest,  the  law  excuses  the  leasee  in  an  action  of  waste  j  though 
in  a  covenant  to  repair  and  uphold,  it  will  not,  1  Pfavtd*  29  If 
a  lessee  for  years,  rendering  rent,  covenants  for  him  atkd  his  as- 
signs to  repair  the  house,  and  after  the  lessee  assigns  over  the 
term,  and  the  lessor  accepts  the  rent  from  the  assignee,  and 
then  the  covenant  is  broken  ;  notwithstanding  acceptance  of  rent 
from  the  assignee,  action  of  covenant  lies  against  the  first  lessee, 
on  his  express  covenant  to  repair :  and  this  personal  covenant 
cannot  be  transferred  by  the  acceptance  of  the  rent.  9  Danv*  Abr. 
240.    See  tit.  Assignment i  and  /tost,  III. 

Action  of  covenant  also  lies  on  covenant  for  payment  of  rent 
against  such  lessee  ;  but  not  action  of  debt  after  acceptance*  3 
Rep.  24*  In  covenant  upon  a  demise,  rendering  rent,  the  de- 
fendant cannot  say,  that  part  of  it  was  to  be  allowed;  for  this  is 
a  covenant  against  a  covenant.    Comb.  21. 

An  infant   within  age  may  bind  himself  apprentice ;  but  nei- 

*  ther  at  common  law  nor  by  statute  may  be  bound  by  covenant  for 

his  apprenticeship,  so  as  to  make  him  liable  to  an  action  of  cove- 
nant ^  if  ho  depart.  Sec,  But  by  the  custom  of  London  he  may 
bind  himself  by  his  covenant  at  fourteen  years  old.    I  Cro.  129. 

M  Winch*  63. 

III.  There  may  be  an  agreement  and  covenant,  only  to  be  per- 
formed by  the  parties  themselves  5  and  there  are  some  covenant* 
which  none  but  the  party  and  his  heirs  may  take  advantage  of> 
being  such  as  concern  the  inheritance  and  descend  to  the  heir,  as 
knit  to  the  estate :  covenant*  in  gross  go  to  the  executors,  6cc. 
I  Rolt.  Abr.  520.  2  Danv.  235.  Not  only  parties  to  deeds*  but 
their  executors  and  administrators,  shall  take  advantage  of  inhereiu 
covenants,  though  not  named;  and  every  assignee  of  the  land  may 
have  the  benefit  of  such  covenants ;  likewise  executors  and  assign-1! 
are  bound  by  them,  although  not  named,  as  a  covenant  to  repair, 
&c.  5  Rep.  16,  17*  1  Cro,  552.  If  a  man  covenants  with  another 
to  do  any  thing,  his  htir  shall  not  be  bound,  unless  he  be  express* 
lu  named:  and  yet  where  a  lessee  covenants  to  repair,  the  heir 
shall  have  the  benefit  of  the  covenant ,  though  not  named,  because 
it  runs  with  the  land,    2  Lev.  92.    5  Rep.  8. 

The  executors  and  administrators  of  the  covenantor  will  he  bound 
by  the  covenant,  though  not  named,  unless  the  covenant  be  of 
such  a  nature  as  not  to  allow  of  its  being  performed  by  any 
other  person  but  the  covenantor.  See  Dyer,  14;  fik  69.  1  Rolf, 
Ahr.  519.  /.  35.  Hyde  v-  Dean  fc£  Canons  of  Windsor^  Cro.  JZliz. 
353. 

One  who  covenants  for  himself,  bis  heir*)  and  under  his  own, 
hand  and  seal  for  the  act  of  another,  shall  he  personally  bound  by 
his  covenant,  though  he  describe  himself  in  the  deed  as  covenant* 
mgjbr  and  on  the  part  and  behalf  of  such  other  person.  Applcton 
v.  Bz'n&B,  $  East,  148. 

Where  the  assignees  of  a  bankrupt  advertised  the  lease  of  cer- 
tain premises,  of  which  the  bankrupt  was  lessee,  for  sale  by  auc- 
tion, (without  stating  themselves  to  be  the  owners,  or  possessed 
thereof,)  and  no  bidder  ottering,  they  never  took  possession  in 
fact  of  the  premises,  held  that  this  was  no  more  than  an  experi- 
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roent  to  ascertain  the  value,  whether  ihe  lease  was  beneficial  or 
not  to  the  creditors,  and  did  not  amount  to  an  assent  on  the  part 
of  the  assignees  to  take  the  term ;  nor  support  an  averment  in  a 
declaration  in  covenant  against  them  by  the  landlord,  that  all  the 
estate,  right,  title,  interest,  &cc*  of  the  bankrupt  in  the  premises 
Came  to  fA*  defendants,  by  atsignmtni  tbereqf.  Turner  v.  Richard- 
tun  end  awAhrr,  rfjufgfuea  of  Barber,  7  East,  335. 

All  persons  to  whom  the  land  descended,  were  by  the  common 
law  entitled  to  the  benefit  of  covenants  which  run  with  the  land; 
but  grantees  of  the  reversion  were  not.  The  stat.  32  Hr-n.  VIII. 
e,  34,  therefore  enacted,  "  That  all  grantees,  Sec.  of  reversions, 
should  have  the  like  advantages  against  the  lessees,  their  execu- 
tors, kc.  by  entry  for  non-payment  of  the  rent,  or  for  doing  waste, 
or  other  forfeiture  ;  and  the  same  remedy  by  action  only,  for  not 
performing  other  conditions,  covenants,  or  agreements  contained 
in  the  leases,  against  the  lessees,  as  the  lessors  or  grantors  had." 
The  statute  also  gives  the  lessees  the  same  remedy  against  the 
grantees  of  me  reversion,  which  they  might  have  had  against  their 
grantors.  It  must  not,  however,  be  understood  from  the  gene- 
ral words  of  the  statute,  that  the  grantee  of  the  reversion  can  take 
benefit  of  every  forfeiture  by  force  of  a  condition,  Lord  Cake  con- 
ceiving the  operation  of  the  statute  to  be  confined  to  such  con- 
ditions as  are  either  incident  to  the  reversion,  as  rent ;  or  for  the 
benefit  of  ihe  state,  as  for  not  doing  of  waste,  for  keeping  the 
houses  in  repair,  for  making  of  fences,  or  such  like;  and  not 
for  the  payment  of  any  sum  in  gross,  delivery  of  com,  wood,  or 
Ihe  like-  See  Co.  Lift.  215.  where  a  variety  of  resolutions  upon 
Lhis  statute  are  stated,  and  the  authorities  referred  to.  See  also, 
6  Fin.  Abr.  Covenant,  (K*  5.)  fi,  397.  TVcbb  v.  Rutscl,  3  T,  R. 
593.  See  further,  Bat.  Abr.  Covenant^  (E.  6.)  Fin.  Abr.  Cove- 
nanty  (Is.,  3.)  H 

The  liability  of  the  assignee  does  not  extend  to  covenants  bro- 
ken before  the  assignment ;  as  a  covenant  to  3:uild  within  a  cer- 
tain time,  which  was  past  before  ihe  assignment.  Greicarz  v 
Grtcn,  I  Saik.  199*  St.  Saviour's,  Sauthiaark^  v.  Smith,  3  Burr. 
1273.  1  Black.  Rep.  351.  Nor  is  the  assignee  to  be  affected  by 
any  covenant  broken  after  he  has  assigned  over.  Bottizen  y. 
Ccffwn^  1  Freem.  336, 

A  collateral  covenant  to  be  done  upon  the  land,  as  to  build  de 
ncvoy  shall  bind  the  assignee  by  express  words  j  in  this  case,  the 
assignees  are  bound  by  the  terms  of  the  covenant,  for  unless 
named  they  would  not  be  bound  by  law ;  "  for  ihe  covenant  con- 
cerns a  thing  which  was  not  in  ette  at  the  time  of  the  demise 
made ;  but  to  ne  newly  built  after,  and  therefore  shall  bind  the  co- 
venantor, his  executors  and  administrators,  and  not  the  assignee; 
for  the  law  wilLnot  annex  ihe  covenant  to  a  thing  which  hath  no 
being*"'1  Sfcencer'e  case,  5  Co.  16,  b.  But  as  the  law  would  sus- 
tain such  a  covenant  against  the  covenantor  and  his  assigns,  if 
expressly  included  in  the  covenant,  and  give  damages  for  its  non- 
performance, it  should  seeni  to  follow,  that  the  covenantee  would 
be  entitled  in  equity  Lo  a  decree  for  the  specific  performance  of 
such  covenant  to  build ;  and  of  this  opinion  Lord  Hardwickc  ap- 
pears to  have  been  in  the  case  of  The  City  of  London  v.  .Ya#/u  3 
Jtk^lS*    I  JVz.  12,    But  in  the  case  of  Lucas  v.  Con:mcrford,  3 
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Bro.  C  R.  166.  Lord  TkurfowC  held,  "That there  could  not  be 
u  decree  to  rebuild  in  pursuance  of  a  covenant,  for  that  he  could 
no  more  undertake  the  conduct  of  a  rebuilding  than  of  a  re- 
pair.*' 

At  law  the  assignee  is  liable  only  for  the  rent  actually  incur- 
red, or  covenants  broken  during  his  possession.  Boulton  v.  Ca- 
tion, 1  freem.  336.  If  therefore  he  assign  the  very  day  before 
the  rent  becomes  due,  the  lessor  cannot  maintain  Ms  action  for 
it.  Tovey  v.  Pi'rhrr,  Cari/i.  177.  4  Mad.  71.  3  Co.  22.  ]  Sdlk. 
81.  I  Freem.  326.  Nor  will  the  circumstance  of  such  assign- 
ment being  jie rfraudem*  as  to  a  beggar,  alter  the  case,  Lt  roitjc  v. 
Jvash,  Stra.  1221.  Butter'*  M  P.  \5Q>  But  see  Knight  v.  Free- 
man, 1  Viiiti  329.  331.  T.  Raym.  303.  T.  Jones,  109,  in  which 
the  validity  of  such  assignment  was  denied.  Uut  whatever  may 
be  the  rule  of  law  upon  this  point,  it  seems  to  be  now  settled, 
that  courts  of  equity  will  compel  an  assignee  of  a  term  to  account 
for  the  rent  the  whole  time  he  enjoyed  the  land.  Treacle  v.  Coke, 
I  Vern.  los.  Whether  equity  will,  in  order  to  secure  the  future 
rents,  under  any  circumstances,  restrain  an  assignee  from  assign* 
ing  to  a  beggar  or  insolvent  person,  was  considered  but  not  de- 
termined, in  the  case  of  Phiiftot  v.  floarrt  2  Atk.  219.  If  Lhc  as- 
signee offer  to  give  up  the  possession  to  the  lessor  on  reasona- 
ble terms,  and  the  lessor  refuse  to  accept  such  surrender,  it  were 
clearly  too  much  for  a  court  of  equity)  in  restriction  of  a  legal 
right,  to  prevent  the  assignment,  Vmtiakt  v.  Dodomcdc^  2  Aik. 
546.  But  supposing  the  lessor  to  be  willing  to  accept  of  a  sur- 
render of  the  term,  and  the  assignee  wantonly  to  insist  on  his  le- 
gal right  to  assign,  when  and  to  whom  he  pleased,  it  seems  that, 
under  certain  circumstances,  a  court  of  equity  might  without  im- 
propriety interpose  to  prevent  the  abuse  of  such  right:  and  this 
Loi"d  Hardiuicke  appears  to  admit,  in  Vaiitane  v.  Dodomrdc ;  for 
having  stated  the  legal  right  and  the  propriety  of  courts  of  equity 
in  general,  following  the  rule  of  law,  he  observes,  "  but  it  is  true 
in  some  sort  of  assignments,  made  by  tenants,  the  court  has  in- 
terposed nor  docs  the  difficulty  reported  to  have  occurred  to 
Lord  Hardsuieke,  in  Phitftoi  v.  Hoarc^  appear  upon  examination,  to 
have  been  entitled  to  much  attention,  His  lordship  is  reported  to 
have  said,  "  As  to  the  accruing  rents,  it  is  a  point  of  more  diffi- 
culty \  for  the  covenant  in  this  lease  not  to  assign,  docs  not  run  with 
the  land  to  the  assignee,  because  assignees  are  not  bound  by  came 
in  the  covenant."  Whence  it  might  be  inferred,  that  if  assigns  had 
been  expressly  included  in  the  covenant,  his  lordship  would  have 
considered  them  hound  by  the  covenant.  But  whether  assignees 
be  bound  or  not  by  a  covenant,  docs  not  (except  in  the  case  of 
a  collateral  covenant  to  be  done  upon  the  laud)  depend  upon 
their  being  named  in  the  covenant ;  for  if  the  covenant  run  with 
the  land,  assignees  are  bound,  whether  named  or  not ;  and  if  the 
covenant  do  not  run  with  the  land,  but  is  a  personal  contract,  or 
respect  something  to  be  done  purely  collateral  to,  and  not  on  the 
land,  they  arc  not  bound,  though  they  be  expressly  named.  See 
Renter's  case,  5  Co.  Ifi.  b.  17.  a.  Therefore,  whether  the  as- 
signee was  named  or  not,  was  immaterial  to  the  question,  Whether 
*hc  assignee  was  bound  by  the  covenant  not  to  assign  without  con 
sent  of  tfie  feasor?  Nor  does  it  appear  as  having  been  necessary 
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in  order  to  determine  whether  a  court  of  equity  should  restrain 
an  assignment  to  a  beggar,  previously  to  determine  whether  the 
assignee  was  bound  by  the  covenant  nut  to  assign  ;  for  suppo- 
sing the  assignee  to  bo  bound  at  law  by  the  covenant,  equity  may 
restrain  the  wanton  and  fraud ulent  breach  of  a  covenant;  and  sup- 
posing him  not  to  be  bound,  yet  he  may  be  affected  in  conscience 
upon  the  same  principle  that  the  assignee  of  a  merely  personal 
covenant  may  be  affected  in  conscience,  though  not  bound  at  law. 
See  City  0/ London  v-  Richmond,  2  Fern,  421.  Treat,  of  Equity^ 
350.  in  n. 

The  grantee  of  a  reversion  may  bring  action  of  covenant  against 
a  lessee,  as  well  in  the  county  where  the  demise  was  made,  as 
in  the  county  where  the  lands  lie-  Carth.  183.  A  person  co~ 
tenant  &  with  another,  to  pay  him  money  at  a  time  to  come,  and 
doth  not  say  to  his  executors,  fee*  if  the  covenantee  die  before 
the  day*  yet  his  executors  or  administrators  shall  have  the  money. 
jpyer,  112,  257.  And  in  every  case  w  here  the  testator  is  bound 
by  a  covenant ,  the  executor  shall  be  bound  by  it,  if  it  be  not  de- 
termined by  his  death.    4%  Edw*  III.  2.    2  Dwiv.  232. 

If  A.  seised  of  land  in  fee,  conveys  it  to  B,  and  covenants  with 
B.  his  heirs  and  assigns,  to  make  any  other  assurance  upon  re- 
quest t  and  after  B,  conveys  it  to  C.  who  conveys  it  to  D.  and 
then  D,  requires  A.  to  make  another  assurance,  according  to  the 
covenant ;  if  he  refuses,  D.  shall  have  an  action  of  covenant  against 
him,  as  assignee  to  B,  2  Unnv.  236,  A  lessor  made  a  lease  of 
a  house  for  years,  excepting  two  rooms*  and  free  passage  to 
them  ;  the  lessee  assigned  the  term,  and  the  lessor  brought  cove- 
nant against  the  assignee  fur  disturbing  him  in  his  passage  to 
those  rooms  \  and  adjudged,  that  the  action  lies  ;  for  the  covenant 
as  to  the  passage  goes  with  the  tenement,  and  binds  the  as- 
signee. I  Satk.  196,  If  a  man  who  leases  for  years,  ousts  the 
lessee,  he  shall  have  covenant  against  him.  48  Edio,  111,  2.  See 
2  Danv.  234.  A  man  grants  a  water-course,  and  afterwards  stops 
it  \  for  this  voluntary  misfeasance,  covenant  lies.  1  Sound.  322. 
Though  where  the  use  of  a  thing  is  demised,  and  it  runs  to  de- 
cay, so  that  the  lessee  cannot  have  the  benefit  of  it,  for  this  non- 
feasance no  action  of  covenant  lieth :  nor  may  covenant  be  brought 
for  a  thing  which  was  not  in  esse  at  the  making  of  the  lease.  2 
Danv.  233. 

If  a  person  covenants  that  he  hath  good  right  to  grant,  &c  and 
he  hath  no  right,  it  is  a  breach  of  covenant,  for  which  action  of 
covenant  lies.    2  Bull.  12. 

A  covenant  for  the  lessee  to  enjoy  against  all  men  ;  this  extends 
not  to  tortious  acts  and  entries,  See.  for  which  the  lessee  hath  his 
proper  remedy  against  the  aggressors,     Vaugh.  111.  120. 

Where  there  is  a  covenant  to  save  harmless  against  a  certain 
jiersOK)  there  the  covenantor  must  save  the  covenantee  harmless 
against  the  entry  of  thot  person,  be  it  by  wrong  or  rightful  title  : 
but  if  it  be  to  save  harmless  against  alt  firroom,  the  entry  and 
eviction  must  be  by  tqwful  ttilt.  Cro.  MUz.  213.  Where  the  co- 
venant is  to  do  a  thing,  and  no  Lime  appointed  for  the  perform- 
ance, it  must  lie  done  in  convenient  time.  2  And.  73.  Dyer,  57. 
150,    Hob.  28. 

But  a  covenant  must  wait  upon  and  join  with  the  grant  5  so 
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that  if  it  be  to  make  such  assurance  as  shall  be  reasonably  devi- 
sed, it  must  be  of  an  assurance  that  differs  not  from  the  bargain : 
and  u  hen  the  estate  to  which  a  covenant  is  annexed  is  at  an  end, 
the  covenant is  gone.  Hob.  276.  1  Leon.  179.  Irian  indenture, 
the  word  covenant  is  the  word  both  of  lessor  and  lessee  ;  and  there- 
fore if  the  lessee  covenant.*  to  pay  the  rent,  this  is  a  reservation. 
Though  when  there  is  a  covenant  for  a  lessee  to  repair,  and  he 
makes  an  u?ider~lea&e  to  one  who  is  in  possession  *  the  un  tier-les- 
see is  not  Jiable  to  that  covenant  in  law  or  equity.  1  Roll,  Refu&o, 
1  Vern  87. 

If  a  lessor  covenant  with  the  lessee  that  he  shall  have  house- 
bote Sec.  by  assignment  of  his  bailiff,  this  is  a  good  covenant ;  and 
yet  it  doth  not  restrain,  the  power  that  the  lessee  hath  by  law  to 
take  those  things  without  assignment :  but  if  a  lessee  covenant^ 
that  he  will  not  cut  any  limber,  without  the  leave  or  assignment  of 
the  lessor;  by  this  he  will  be  restrained.    Dyer,  J 9.  1 15. 

IV,  The  most  frequent  use  of  a  covenant,  is  to  bind  a  man  to 
do  something  in  futuro^  and  therefore  is  for  the  must  part  execu- 
tory; and  if  the  covenantor  do  not  perform  it,  the  covenantee  may 
thereupon  for  his  relief  have  an  action  or  writ  of  covenant  against 
the  covenantor,  so  often  as  there  is  any  breach  of  the  covenant 
Shrft.  Touchst*  161.  et  seq* 

Not  any  duty  or  cause  of  action  arises  on  a  covenant  till  it  is 
broken ;  and  as  to  breaches  oi  covenant,  if  a  person  by  his  own 
act  disables  himself  to  perform  a  covenant,  it  is  a  breach  there- 
of. 5  lie/i  21.  Though  there  tan  be  no  covenant  or  breach, 
where  a  lease*  Sec.  is  void.  fklv.  18,  19,  But  here,  although 
when  a  covenant  concerns  the  interest  of  the  lease,  as  where  it 
is  for  paying  rent,  it  is  void,  if  the  lease  be  so ;  yet  where  co- 
venants are  collateral  to  the  lease  and  interest,  though  that  be  void, 
the  covenants  may  be  good.  Qzucru  \  36.  And  if  a  covenant  to 
do  a  thing-  is  performed  in  substance,  and  according  to  the  intent, 
it  is  good,  though  it  differs  from  the  wrords  ;  and  on  the  other 
hand?  although  a  covenantor  performs  the  letter  of  his  covenant, 
If  he  does  any  act  to  defeat  the  intent  and  use  of  it,  he  is  guilty 
of  a  breach,    Mbd*  Ent,  Eng. 

In  covenant  that  a  person  shall  hold  land  free  from  all  encum- 
brances, and  be  kept  indemnified  from  arrears  of  rent  ;  there, 
till  an  action  is  brought,  or  distress  made,  he  is  not  damnified; 
and  a  suit  in  chancery  is  no  breach  in  such  case;  but  where  a 
jointure  or  dower  is  recovered  it  is.  Skin.  397.  Moor,  859.  Palm, 
339.  When  the  intention  of  the  parties  can  be  collected  out  of 
a  deed,  for  the  doing  or  not  doing  of  the  thing,  covenant  shall  be 
had  thereupon.  Chanc,  Reft.  294<  A  cove  nam,  being  one  part 
of  a  deed,  is  subject  to  the  general  rules  of  exposition  of  all  parts 
of  the  deed  j  and  in  a  covenant  the  last  words,  that  are  general, 
shall  be  expounded  by  the  first  words,  which  are  special  and  par- 
ticular. Vent.  218  Also  a  latter  covenant  cannot  be  pleaded  in 
bar  to  a  former. 

When  a  covenant  is  to  two  persons  jointly,  one  of  them  ma) 
not  bring  action  of  covenant,  or  plead  atone,  but  both  must  join. 
I  JVc/s.  558-  If  a  man  is  bound  to  perform  all  the  covenants  in 
An  indenture,  and  they  are  all  in  the  affirmative,  he  may  plead 


126 


COVENANT  IV. 


performance  generally.  Co.  Lirt.  303.  Covenants  in  the  negative 
must  be  pleaded  specially.  Ibid.  330.  When  name  covenants  are 
in  the  negative  and  some  in  the  qfltritiaiivet  the  defendant  is  to 
plead  specialty  io  the  negative  covenants,  that  he  had  not  done  the 
thing',  and  pttj&maatt  generally  as  to  the  affirmative:  (sed  qu. 
and  x'idf  post :)  and  where  the  negative  covenants  are  against  tn^ 
and  the  affirmative  agreeable  to  fau>>  performance  generally  may  be 
pleaded.  Moor,  856,  If  any  of  the  covenants  are  in  the  disjunc- 
tive, so  that  it  is  in  the  election  of  the  covenantor  to  perform  the 
one,  or  the  other,  the  performance  ought  to  be  specially  plead  fd, 
that  it  may  appear  what  pan  hath  heen  performed.  Cud;  EUz,  23. 
I  JW*.  573.  And  commonlv  where  an  act  is  to  be  done,  accord- 
ing1 to  a  covenant,  he  who  pleads  performance  ought  to  do  it  spe- 
cially.   \  Leon.  136. 

In  debt  upon  bond  for  performance  of  covenants,  one  whereof 
for  peaceable  enjoyment,  and  free  from  all  encumbrances,  and  an- 
other for  future  insurance,  See,  the  defendant  should  plead  spe- 
cially, that  the  house  was  free  from  encumbrances  at  the  tin-it  of 
the  conveyance  made,  and  not  charged  at  any  time  since*  and  that 
no  farther  assurance  had  been  required,  or  such  an  assurance 
which  he  had  executed.  See  yet  where  a  defendant  pleaded  gene- 
rally, in  this  case  it  was  held  good.    1  Lu£w.  60S. 

The  plaintiff  in  cquky,  if  lie  has  not  performed  his  part  of  the 
agreement,  mu&t  not  only  show  that  he  was  in  no  default,  in  not 
having  performed  it,  but  must  also  allege,  that  he  is  still  ready- 
to  perform  it  \  whereas,  at  law,  if  the  covenants  be  not  prece- 
dent, but  distinct  and  independent,  the  plaintiff  need  not  allege 
a  performance  of  his  covenants,  to  entitle  him  to  recover  against 
the  defendant  for  the  breach  of  his.  Pordage  v.  Cole*  1  Sand. 
320.  Xichtis  v.  Raunhred,  Hob.  88*  But  see  Colonel  v.  BriggSy  lu 
JSatk.  112.    Goodisw  v.  Mkmrt,  4  Term  Rep,  761. 

Where  the  covenants  are  mutual  and  distinct,  the  defendant 
cannot  plead  a  breach  by  thp  plaintiff*  in  bar  of  the  plaintiff's  ac- 
tion for  a  breach  by  the  defendant ;  for  the  damage  may  be  un- 
equal, and  therefore  each  party  must  recover  against  the  other,  the 
damages  he  sustained.  Cole  x.  Shallettt  3  Lev.  41.  Thompson  v. 
Jifoeli  1  Lev.  16.  Hewlett  v.  Strict  land,  Cowp.  56.  But  see  Ctzlo- 
nci  v.  Briggj,  1  Setk.  122.    GocdisoTi  v.  .Yuan*  4  Term  Rep.  761. 

When  a  breach  is  assigned,  it  must  not  be  general,  but  must 
be  particular ;  as  in  action  of  covenant  for  not  repairing  of  bouses, 
the  breach  ought  in  be  aligned  particularly,  what  is  the  want  of 
reparation.    Cro.  Jae.  369. 

But  on  mutual  promise  for  one  to  do  an  act,  and  in  considera- 
tion thereof  another  in  do  some  act,  as  to  sell  goods.  &c.  for  so 
v.a:*-\i  money,  a  general  breach  that  the  defendant  hath  not  per- 
former! his  part,  is  well  assigned-    3  Lev-  319* 

Breaches  assigned  ought  to  be  according  to  the  very  words  of 
the  condition  or  covenant :  when  they  may  be  well  enough  though 
too  general.    1  Lviw.  326. 

Where  a  thing  is  to  be  done  by  a  person  or  his  assigns,  the 
breach  is  Co  be.  that  it  was  not  done  either  by  the  one  or  the  other. 
b  M.4.  loo.  If  a  person  is  to  tender  a  conveyance,  &c,  to  another* 
bis  heirs  or  assigHs,  breath  assigned  that  the  defendant  did  not 
tender  a  c  onveyance  to  the  plainlift,  without  the  words, |;  his  heirs 
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ar  assigns,"  is  good ;  but  if  the  tender  be  lo  be  made  by  an- 
other man,  his  heirs,  f'.c.  and  not  to  him,  it  is  otherwise.  1  Sate. 
139. 

Where  a  lessee  for  years  is  to  leave  all  the  timber  on  the  land, 
which  was  growing  there  at  the  time  of  the  lease,  and  he  eat 
down  any  trees,  though  he  leaves  the  timber  on  the  land  at  the 
end  of  his  lease,  this  is  a  breach  of  covenant :  for  in  contracts  the 
intention  of  the  parties  is  chiefly  to  be  considered.  Baym.  464- 
If  several  breaches  are  assigned,  and  the  defendant  demurs  upon 
r|xe  whole  declaration,  the  plaintiff  shall  have  judgment  for  all 
that  are  well  assigned,  for  they  are  as  several  actions.  Cro.  Jacr 
557. 

Covenants  are  generally  taken  most  strongly  against  the  cove- 
nantoi'i  and  for  the  covenantee.  Plotted.  287.  But  is  a  rule  in  law, 
that  where  one  thing  may  have  several  intendments,  it  shall  be 
construed  in  the  must  favourable  manner  for  the  covenantor.  1 
l.ut.  490.  The  common  use  of  covenants  is  for  assuring  of  land ; 
«juiet  enjoyment  free  from  encumbrances ;  for  payment  of  rent 
reserved;  and  concerning  repairs,  Sec.  And  in  deeds  of  cove- 
nant, sometimes  a  clause  for  performance ,  with  a  penally,  is  in- 
serted in  the  body  of  the  deed;  at  other  times  and  more  fre- 
quently, bonds  for  performance,  with  a  sufficient  penalty,  are 
given  separate;  which  last  being  sued,  the  jury  must  find  the  pe- 
nalty ;  but  oji  covenant,  only  the  damages.  Wood's  Inst.  250. 
Vide  the  stat.  8  &  9  FT.  HI.  r.  I  L  And  vide  ante  ct  fiast^  and  tit. 
Bond. 

Covenant  for  non-payment  of  rent,  was  referred  to  the  master 
as  to  the  rent,  and  on  payment  thereof  process  to  stay  as  to  thirty 
but  there  being;  another  breach  as  to  not  repairing,  the  plaintiff 
might  proceed  for  that*  Anon.  Wits*  Reft.  Par.  I.  fi.  75.  In  an 
action  of  covenant,  it  is  not  necessary  to  aver  that  the  plaintiff 
performed  his  covenants.  Jodderttt  v.  Cowclt)  Reft*  rem/t.  flardw. 

By  stat-  8  k  9  W.  I1L  c.  U.  in  actions  on  bonds,  for  perform- 
ance of  covenants,  plain  tiff  may  assign  as  many  breaches  as  he 
pleases^  and  the  jury  on  the  uia)  of  the  ucuon}  or  on  a  writ  of 
inquiry,  may  assess  damages :  on  defendant's  paying  damages, 
execution  may  be  stayed,  but  judgment  shall  remain  to  answer 
any  farther  breach,  and  plaintiff  may  have  a  &cire  facias  against 
the  defendant.    See  tit.  Bond  VI.  . 

"  Where  a  penalty  is  intended,  merely  to  secure  the  enjoy  men 
of  a  collateral  object,  the  enjoyment  of  the  object  is  considered 
as  the  principal  intent  of  the  deed,  and  the  penalty  only  as  ac- 
cessional,  and  therefore  only  to  secure  the  damage  really  incur- 
Fed/'  Per  TAurfovf,  C.  Sloman  w  Walter,  i  Bra.  Reft.  418.  And 
upon  this  construction  of  a  penalty,  courts  of  equity  will  inter- 
pose, to  restrain  proceedings  at  law  to  recover  the  penalty.  iSuc 
the  principles  of  equal  justice  require,  that  courts  of  equity  should 
enforce  the  specific  performance  of  the  act  agreed  to  be  done,  or 
restrain  from  the  doing  of  that,  which  was  agreed  should  not  be 
done-  And  upon  this  principle,  wherever  the  primary  object  of 
the  agreement  be  the  securing  of  the  specific  subject  of  the  co- 
venant, the  party  covenanting  is  not  entitled  lo  elect,  whether  he 
wiij  perform  his  covenant,  or  pay  the  penalty.    Sec  tfabsan  v, 
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Tret'Or>  2  P.  U  rns.  151 .  Parke  v.  Wilson,  10  Mod.  517.  ChiHiner 
t.  Chilliner,  2  Vex,  528.  But  if  the  covenant  be  to  do,  or  not  to  do, 
some  particular  act,  or  doing  it,  or  neglecting  to  do  it,  to  pay 
a  certain  sum,  by  way  of  liquidating  damages*  courts  of  equity 
will  not  relieve  against  the  payment  of  surh  damages.  East* 
India  Company  v.  Blake*  Finch* it  Reft.  1 17,  Ponsonby  v.  Adam*,  2 
Bro.  P.  C.  43  U  Rolfe  v.  Peterson,  2  Bro.  P.  C.  436.  (8vo.  ed.) 
Lowe  v.  Peers,  4  Burr.  2228.  See  also  Snia/i  v*  Lord  Fitzivillianij 
Pre.  Ch.  102.  And  as  courts  of  equity  will  not  relieve  against 
stipulated  damages,  they  will  not,  in  general,  interpose  xo  enforce 
the  performance  of  the  covenant,  or  to  restrain  its  violation. 
Therefore,  where  the  lessee  covenanted  not  to  plough  certain 
land,  or  if  he  did,  to  pay  20*.  per  acr'-,  ftcr  ann.  the  court  refused 
to  restrain  the  lessee  from  ploughing.  Woodward  v.  Gyles,  2 
Vem.  U9.  But  there  are  some  circumstances  which  will  induce 
the  court  to  interfere,  though  stipulated  damages  be  reserved;  as 
where  the  lessee  had  covenanted  not  to  plough  ancient  meadow, 
or  if  he  did,  to  pay  an  increase  of  rent,  the  court  upon  his  threat- 
ening to  plough,  appears  to  have  granted  an  injunction.  Webb  v. 
Clarke,  Bth  of  May^  I  792.  See  also  Dulwich  College  v.  Davis*  4\L 
17S7. 

It  is  held  an  action  of  covenant  may  be  laid  in  London-,  for  non* 
payment  of  rent  on  a  lease  of  lands  in  any  other  place.  I  Sid*  40J. 
And  if,  in  this  action,  a  sum  be  miscast,  either  too  little  or  too 
much,  it  is  amendable  ;  and  not  like  to  the  action  of  debt,  which 
if  alleged  less  than  it  is,  without  showing  the  rest  to  he  satisfied, 
it  is  ill.  3  Kvb.  39,  2  Cro.  247,  In  action  of  covenant  the  plain- 
tiff must  have  recourse  to  the  deeds  or  writings,  and  the  circum- 
stances of  time,  place,  kc.  and  take  notice  what  particular  cove* 
nant  in  the  deed  it  is  best  to  insist  upon,  to  lay  a  breach  right.  Sec. 
The  words  of  covenanting  are,  covenant,  grant ,  promise*  and  agree* 
but  there  needs  no  great  exactness  in  words  to  make  a  cove- 
nant. See  tit-  Bonds*  Leases,  Agreements*  Coux'eyances*  CSV.  and 
ante*  I. 

What  shall  be  a  real  and  what  a  ftfr&onai  covenant.  See  Vin. 
Abr.  Covenant*  (Q.  2.)  Bac.  Abr.  Covenant,  (E.)  Cojw,  Big.  Co- 
tenant y  (A*  2.)  Gilb.  Law  of  Covenants*  105.  As  to  collateral 
covenants,  4  Burr.  244fi.  2  Wils.  27.  I  Ve%,  56.  As  to  affirma- 
tive and  negative  covenants,  Vih.  Abr.  Covenant,  (D.  a.)  1  Wood* 
j5ti.  By  what  words  an  express  covenant  may  be  created.  F3t6 
Abr.  Covenant,  (C.)  Gilb.  e.  2.  As  to  covenants  created  by  im- 
plication of  law,  aiid  action  thereon,  Vin.  Abr.  Covenant,  (G.) 
Com.  Dig.  Covenant,  (A.)  Garrantyy  (A*)  Bac.  Abr.  Covenant^  (B.) 

How  a  covenant  shall  be  expounded  with  regard  to  the  con- 
text, or  to  synonymous  or  other  words,  sec  Com.  Dig.  Covenant^ 
(D.)  Vin.  Abr.  Covenant,  [h.  4.)  As  to  covenants  for  quiet  en- 
joyment, Shtp. Toiicfoti  170.'  Faugh.  US.  £ty«*r,  326.  a.  Gilb. 
187,  Fwfe  Abr.  Condition,  (U.  a.  /it.  G,  7.)  Ib.  Covenant,  (Z) 
For  the  construction  of  the  worth  in  a  covenant,  «  notwithstand- 
ing any  act  done  by  the  covenantor,"  Vin.  Abr.  Covenant,  (T.) 
Cro.  Jdc.  233.  Proctor  \.  Johnson.  As  to  covenants  for  further 
assurance,  Vin.  Abr.  Covenant  *(\V.)  (G,  a.)  1  Wood,  117.  Gilb. 
Covenant,  209.  226.    Cro.  Jac  251.    Of  covenants  to  repair,  Fhi. 
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dor.  Covenant i  (L.  5.)  S/tc/th,  Touchst.  Finch's  Refi.  B6.  Lant 
v.  Morris,  1  Burr.  %$7,  1  tVik>Ji,  i.  75.  Of  covenants  to  con- 
vey lands  of  a  certain  value  -t  or  that  lands  arc  of  such  a  value> 
fully.  Ld-  Raym,  365.  Cro.  Eliz.  43.  I  Roll.  Abr,  429.  Langton 
v.  Aor/A,  2  CAaw.  flr/*  1 40.  Of  covenants  that  the  grantor  is 
1  seised  in  fee,        Jlbr*  Covenant  (V  )    Parous,  (D.  /jA  4,)  Cro* 

/ar.  369.  3  46.  Of  covenants,  to  be  free  from  encumbrances, 
Vin .  Abr.  Cove na n /  ,  ( A .  2 . )     1  J Vq od,  4 1 5,    G #4 .  Cotj e n ant.  c.  31. 

See  fully  in  what  cases  and  in  what  manner  covenants  shall 
be  said  to  be  suspended,  defeated,  discharged,  or  void.    Hoc.  Abr. 
1  Covenant t  (G.)    Gilb.  470.     L  Wood,  397.  429.    Com.  Dig.  Cave- 

I  nattt,  (F.J    Chancery i     (X.  3.)    Vin*  Abr.  Covenant,  (O.) 

jj  This  word  covenant  is  also  taken  for  the  Solpmn  League  and 

i  Covenant;  which  was  a  seditious  conspiracy,  invented  in  Scotland^ 

e  voted  illegal  by  parliament,  and  against  which  provision  is  made 

I  by  stat.  U  Car.  IE.  c.  4, 

y  Covenant  to  stand  seises  to  Uses,  is  when  a  man  that 

t.  iuuh  u  will-,  children  brother,  sister,  or  kindred,  doth  by  covenant 

|  in  writing  under  hand  and  seal  agree  that  for  their  or  any  of  their 

provision  or  preferment,  he  and  his  heirs  will  stand  seised  of 
I  land  to  their  use  ;  either  in  fee-sininie,  fee-tail)  or  for  life.  The 

J,  use  being  created  by  the  stat.  27  Hen.  VIII.  c.  10.  which  convey- 

H  eth  the  estate  as  the  uses  are  directed,  this  covenant  to  stand 

(  seised  is  become  a  conveyance  of  the  land  since  the  said  statute, 

j,  The  considerations  of  these  deeds,  ate  natural  affection,  marriage* 

Sec.  and  the  law  allows  in  such  cases  consideration  of  blood  and  mar- 
riage^  to  raise  uses,  as  well  as  money  and  other  valuable  consi- 
deration, when  a  use  is  to  a  stranger.  Pfowd.  302.  There  are  no 
considerations  now  to  raise  uses  upon  covenants  to  stand  seised, 
but  natural  love  and  affection,  which  is  for  advancement  of  blood ; 
and  consideration  of  marriage,  which  is  the  joining;  of  the  blood 
r  and  marriage  together :  other  considerations,  'as  money,  Sec.  for 

land,  though  the  words  in  the  deed  are  stand  seised,  yet  they  arc 
T  bargains  and  sales,  and  without  enrolment  they  raise  no  use.  Car* 

I  tery  138.    Lill  Abr.  353. 

The  usual  covenant  to  stand  seised  to  uses  need  not  be  by 
.  deed  indented  and  enrolled.    And  where  a  man  limits  his  estate 

to  the  use  of  his  wife  for  life,  this  imports  a  sufficient  considera- 
tion in  itself;  also,  if  a  person  covenants  to  stand  seised  to  the 
use  of  his  wife,  son,  or  cousin,  it  will  raise  a  use  without  any 
express  words  of  consideration ;  for  sufficient  consideration  ap- 
pears,   7  Rc/i.  40. 

In  case  of  a  covenant  to  stand  seised*  so  much  of  the  use  as 
the  owner  doth  not  dispose  of,  remains  still  in  him.  1  Vent.  374, 
And  where  a  use  is  raised  by  way  of  covenant,  the  covenantor 
continues  in  possession  ;  and  there  the  uses  limited,  if  they  are 
according  to  law,  shall  rise  and  draw  the  possession  out  of  him  ; 
but  if  they  arc  not>  the  possession  shall  remain  in  him  until  a 
lawful  use  arise th.    1  Lean.  197.     I  Mod.  159,  160. 

If  on  a  covenant  to  stand  seised  to  uses,  no  use  doth  arise,  yet 
it  may  be  good  by  way  of  covenant  and  give  remedy  to  the  cove* 
nan  tee  in  an  action  \  as  if  the  covenant  be  future,  that,  in  con  si  ~ 
Vol,  IT  R 
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deration  of  a  marriage,  lands  shall  descend  or  remain  tfr  *  ton  «nd 
the  heirs  of  his  body  on  the  body  of  his  \v\£e  ;  in  this  case  the  co* 
venantee  may  have  writ  of  covenant  upon  the  covenant  against  the 
covenantor.  But  if  a  covenant  be  that  a  man  and  his  heirs  shall 
from  henceforth  stand  and  be  seised  to  such  and  such  uses,  and 
the  uses  will  not  arise  by  law;  here  no  action  of  covenant  lies  on 
the  covenant;  for  this  action  will  never  lie  upon  any  covenant; 
but  such  as  is  either  to  do  a  thing  hereafter,  or  where  the  thing 
is  already  done,  and  not  when  it  is  for  a  thing  present.  Plowd. 
307.  39 8.    Finch's  Lawt  49 ♦    See  tit.  Conveyance Use. 

COVERT  BARON.  A feme  covert  baron  is  a  married  woman. 
See  tit.  Bar  on  end  Feme. 

COVERTURE)  Fr.~\  Any  thing  that  covers}  as  apparel,  a  co* 
veriet,  &c*  but  it  is  by  our  law  particularly  applied  to  the  state 
and  condition  of  a  married  woman,  who  is  sub  potentate  viri;  and 
therefore  disabled  to  contract  with  any,  to  the  damage  of  herself 
or  husband,  without  his  consent  and  privity,  or  his  allowance  and 
confirmation  thereof.  Bract,  lib.  I.e.  \0.lib.  2.  c ,  l5*&c,  Bro.Abr. 
When  a  woman  is  married,  she  is  called  a  Je  me  covert;  and 
whatever  is  done  concerning  her,  during  the  marriage,  is  said  to  b& 
during  the  coverture.  All  things  that  are  the  wife's  arc  the  hus- 
band's ;  nor  hath  the  wife  power  over  herself,  but  the  husband ; 
and  if  the  husband  alien  the  wife's  land,  during;  the  coverture^  she 
cannot  avoid  it  during  his  life ;  but  after  his  death  she  may  re- 
cover by  cui  in  vita.  Terms  de  JLey,  See  tit.  Barm  and  Femet 
Cu.i  in  vita- 
COy  IS,  c?vina^  A  deceitful  compact  between  two  or  more 
to  deceive  or  prejudice  others  ;  as  if  tenant  for  life  or  in  tail,  con- 
spires with  another,  that  he  shali  recover  the  land  which  he  the  te- 
nant holds,  in  prejudice  of  him  in  reversion.  Plowd,  546*  Covin 
is  commonly  conversant  in  and  about  conveyances  of  lands  by 
fine,  feoffment,  recovery,  kc.  And  then  it  tends  to  defeat  pur- 
chasers of  the  lands  they  purchase,  and  creditors  of  their  just 
debis;  and  so  it  is  used  in  deeds  of  gift  of  goods  :  it  may  be  like- 
wise sometimes  in  suits  of  law,  and  judgments  had  in  them.  But 
wherever  covin  is,  it  shall  never  be  intended,  unless  it  appears 
and  be  particularly  found  ;  for  covin  and  fraud  though  proved, 
yet  must  be  found  bv  the  jury,  or  it  will  not  be  good.  Browni. 
188.    Bridg.  112, 

If  one  make  a  lease  to  a  person  by  covin,  and  after  grant  an- 
other lease  to  another  bznajidc*  but  without  any  fine  or  rent ;  in 
this  case  the  second  lessee  may  not  avoid  the  first  lease,  because 
he  is  not  a  purchaser  that  conies  in  for  money.  3  Reft.  S3.  On 
recovery  by  a  good  title,  there  may  be  covin;  as  where  tenant 
for  life  by  assent,  Sec.  suffers  a  recovery  by  nil  dici:y  without 
making  any  defence;  and  if  a  man  hath  a  rightful  and  just  cause 
of  action,  and  of  covin  and  consent  shall  raise  up  a  tenant  by 
wroj]£  against  whom  he  may  recover;  the  covin  doth  so  sufFo- 
cate  the  right,  that  the  recovery,  although  it  be  upon  good  title, 
shall  not  bind.  Bn.  C&oin,  47.  Co.  Lift.  $57.  1  SAefi.  Abr.  365, 
A.  is  tenant  for  life,  remainder  in  tail  to  B.  and  a  ftracifie  h 
brought  against  them  as  joint-tenants,  by  crjv'm  between  the  de- 
mandant and  A.  and  an  answer  procured  for  B,  as  joint-tenant, 
■ind  they  join  the  raise,  for  issue,)  and  after  make  default, where- 
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by  final  judgment  is  given  j  this  shall  not  defeat  the  estate  of 
B.  who  may  bring  a  writ  of  disceit,  and  shall  be  restored  to 
his  land.    Roll.  Mr.  62 1. 

If  a  man  that  has  a  right  to  contain  lands,  by  eoW;i  causes 
another  to  oust  the  tenant  of  the  landi  to  the  intent  to  recover 
it  from  him,  and  he  recovers  accordingly  against  him  by  action 
tried  j  yet  he  shall  not  be  remitted  to  his  ancient  l  ight ;  but 
ts  in  of  the  estate  of  him  who  made  the  ouster;  and  an  assise 
Ues  against  him.  2  Danv.  Jlbr*  309.  Land  is  aliened,  pe titling 
a  writ  of  debt,  by  covin,  to  avoid  the  extent  thereof  for  the 
debt;  the  land  so  aliened  snail  be  extended,  when  the  covin 
appears  u pon  the  return  of  the  elegit  by  the  sheriff-  Ibid.  3JU 
It  a  man  makes  a  deed  of  gift,  &x.  of  his  goods  in  his  life-time 
by  covin,  to  oust  his  creditors  of  their  debts,  after  his  death  the 
donee  or  vendee  shall  be  charged  for  them*  See  the  several  sta- 
tutes of  Frauds,  IF  goods  are  sold  in  market  overt  by  coviny  on 
purpose  to  bar  him  that  hath  right,  this  shall  not  bar  him  thereof. 
2ln&{4  713.    See  tit. Frauds  i&c. 

COUNCIL.  In  the  city  of  London*  there  are  common  council' 
men  chosen  in  every  ward  at  a  court  of  wardmote  held  by  the  ai- 
de rmen  of  the  respective  wards  on  Sr.  Thomas1*  day,  yearly.  They 
are  to  he  chosen  out  of  the  most  sufficient  men,  and  sworn  to  give 
true  counsel  for  the  common  profit  of  the  city,  Sec.  Lex  Londi- 
nen*  117.  In  the  court  of  common  council  are  made  laws  for  ad- 
vancement of  trade  ;  and  committees  yearly  appointed,  Bee.  But 
acts  made  by  them  arc  to  have  ihc  assent  of  the  Lord  Mayor  and 
Aldermen,  by  stat*  21  Geo.  I.  c.  11.  See  this  Dictionary y  tit. 
London, 

COUNSELLOR,  cGwdliarius.']  A  person  retained  by  a  client  to 
plead  his  cause  in  a  court  of  judicature  \  a  barrister.  See  tit. 
Barrister.  To  what  is  there  noticed  may  be  added,  that  bV 
stat.  5  BHz,  c.  14-  counsellors  shall  not  be  punished  for  showing 
a  false  deed  in  evidence.  No  recusant  convict,  or  nonconformist 
shall  practise  the  law  as  a  counsellor,  or  otherwise,  under  penal- 
ties. Sec  stat.  3  Jac.  L  c.  5.  7  Wm.  III.  &  34.  13  &  14  Wm.  Ill 
c.  6.     1  Geo*  L  c  13*    See  til.  OafA.t,  Aroncuitformistit. 

Counsel,  for  prisoners,    See  tit.  7VjW,  and  4  Comm.  355. 

COUNTj  The  original  declaration  of  complaint  in  a  real  action. 
As  declaration  is  applied  to  personal,  so  count  is  applicable  to 
real  causes :  but  count  and  declaration  arc  oftentimes  confound- 
ed, and  made  to  signify  the  same  thin^  1'itz.  .V.  B.  16  60. 
In  passing  a  recovery  at  the  common  pleas  bar,  a  serjeant  at 
law  counts  upon  the  firaafiej  See  tit.  Cou?uovsy  Dectara- 

tions^  Pleading1. 

COUNTEE,  Fr.  CTojnfe.]  The  most  eminent  dignity  of  a  sub- 
ject* before  the  conquest ;  and  those  who  in  ancient  times  were 
created  cvuntees,  were  men  of  great  estate  ;  for  which  reason,  and 
because  the  law  intends  thai  they  assist  I  lie  king  with  their  coun- 
sel for  the  public  good  and  preserve  the  realm  by  their  valour, 
they  had  great  privileges ;  as  they  might  not  be  arrested  fur  debt 
or  trespass  \  or  be  put  on  juries,  fccc.  Of  old  the  conntee  was 
firtefectuz  or  jirafiositus  comitate  and  had  the  charge  and  custo- 
dy of  the  coum ir,  hut  this  authority  the  sheriff  now  hath.    9  Rc/s. 
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46.    A  counter  or  county  is  an   earl,  in  the  iaw  French.  Lata 

Fr.  Diet.    Set-  tit.  ,£crl}  Sheriff. 

COUNTENANCE.  This  word  seems  to  be  used  for  credit  or 
estimation.  Old  Air,*.  Brtv.  111.  And  in  the  Btat,  I  Jsrfw,  III.  c. 
4.    See  C*?n/<  Sfwffif. 

COUNTER,  compute*  srium^  from  the  Lat  comfivtarcj  The 
name  of  two  prisons  in  London,  the  Poultru*countrr,  and  ffcod- 
*?ref -r.fau4ir»r,  [now  consolidated  into  one  new-built  prison,]  for 
the  use  of  the  tiiv.  to  confine  debtors,  peace-breakers,  &c  CWc/. 

COUNTERFEITS.   See  tit.  Cheat: 

fatujucrfciting  the  kinff*  seal,  or  money,  fee.  is  treason.  See  tit. 
Trrac-ji  And  count  erf  siting  Exthrquer-biU$,  bank-bills,  lottery- 
orders,  &c  is  felony.    See  tit.  Fifony*  Forgery,  Fraud. 

COUNTERMAND,  co^tramandatum.']  Is  where  a  thing  for- 
merly executed*  is  afterwards  by  some  act  or  ceremony  made  void 
by  the  party  that  first  did  it.  And  it  is  either  actual,  by  deed,  or 
implied:  actual*  where  a  power  to  execute  any  authority,  frc.  is 
by  a  formal  writing,  fur  that  very  purpose  put  off  for  a  time,  or 
made  void  i  and  ir«;i.'itrd  is  where  a  man  makes  his  last  will  and 
testament-  and  thereby  devises  his  land  to  A.  B.  if  he  afterwards 
enfeoffs  another  of  the  same  land,  here  this  feoffment  is  a  coun- 
termand to  the  will,  without  any  express  words  for  the  same,  and 
the  will  is  void  as  to  the  disposition  of  the  hind.  Also,  if  a  woman 
seised  of  land  in  fee-simple,  makes  a  will  and  deviseth  die  same 
to  C.  D,  and  his  heirs,  if  he  survive  her;  and  after  she  inter- 
marries with  the  said  C.  D.  there,  by  taking  him  to  husband,  and 
coverture  at  the  lime  of  her  deaih.  the  will  is  ccunicrmortded. 
T*  rms  de  Leu*  But  if  a  woman  makes  a  lease  at  will,  and  then 
marries*  this  marriage  is  r.o  countermand  to  the  lease,  without 
express  matter  done  by  the  husband  to  determine  the  will. 

Where  land  is  devised,  and  after  a  tease  made  thereof  for  years 
only;  it  shall  not  be  a  countermand  of  the  will,  which  is  good 
notwithstanding;,  for  the  reversion  after  the  lease  for  years  is  end- 
ed :  but  in  case  a  man  have  a  lease  for  years,  and  gives  it  by 
his  will,  and  after  surrenders  it ;  it  is  a  cauntcrmand  of  the  de- 
vise, and  the  devisee  shall  not  have  his  lease.  Dyer*  47-  Gokhb. 
93,  See  tit,  Dcvite,  If  a  copyholder,  like  to  die,  do  surrender 
his  estate  to  the  use  of  his  wife  or  children,  without  any  considera- 
tion of  money,  &c,  ar.d  he  recover  before  the  presentment  and 
admittance,  it  may  be  countermanded :  it  is  otherwise  if  it  be  to 
the  use  of  a  strangtr.  Kiieh.  £2.  Jf  there  be  a  feoffment  with 
letter  of  attorney  to  make  lively  and  seisin;  and  before  it  is 
made,  the  feoffor  makes  a  feoffment,  or  bargain  and  sale  of  the 
land,  or  lease  to  another,  it  will  be  a  countermand  in  law  of  the 
authority  given  by  the  letter  of  attorney,  s  Brovmi,  391.  A  per- 
son may  countermand  his  command,  authority,  license,  £cc.  before 
the  thing  is  done  ;  and  if  he  dies,  it  is  countermanded,  There 
is  also  a  countermand  of  notice  of  trial,  t?c  in  law  proceedings. 
See  tit.  Trial,  Process 

COUNTERPART-  When  the  several  parts  of  an  indenture 
are  interchangeably  executed  by  the  several  parties,  that  part  or 
copy  which  is  executed  by  the  grantor  is  usually  called  the  ort- 
z*incl>3Xi&  the  rest  arc  counterparts;  though  of  late  it  is  most  frequent 
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(and  better)  for  all  the  parties  to  execute  every  part ;  which  ren- 
ders them  all  originals.    2  Comm.  296.    See  tit.  Deeds. 

COUNTERPLliA,  Is  when  the  tenant  in  any  veal  action,  tenant 
by  the  curtesy,  or  dower,  in  his  answer  and  plea,  vouches  any 
one  to  warrant  his  title,,  or  prays  in  aid  ol  another,  who  hath  a 
larger  estate  ;  as  of  him  In  reversion*  £cc.  Or  where  one  that  is 
a  stranger  to  the  action,  comes  and  prays  to  be  received  to  save 
his  estate  ;  then  that  which  the  demandant  allegeth  against  it,  why 
he  should  not  be  admitted,  is  called  a  counterplead  in  which  sense 
it  is  used,  stat.  25  Ediv.  Ill,  cap*  7.  So  that  count erfitea  is  in 
lawr  a  replication  to  Aid  Prirr;  and  is  called  cbitnierfilea  to  the 
voucher.  But  when  the  voucher  is  allowed,  and  the  vouchee 
comes  and  demands  what  cause  the  tenant  hath  to  vouch  him,  and 
the  tenant  shows  his  cause,  whereupon  the  vouchee  plead?  any 
thing  to  avoid  the  warranty,  that  is  termed  a  count erpUa  of  the 
warranty.  Terms  de  Leu.  StaU  3  JKdw.  I  cap,  39,  IF  on  de- 
murrer to  a  countcrplea  of  the  voucher  upon  a  warranty,  it  be 
found  against  the  vouchee,  judgment  shall  not  be  peremptory, 
but  only  itti  vocare.  li  is  otherwise  upon  a  plea  to  the  writ 
tried  by  the  country,  4  Reft.  80.  10  Rrp.  34.  There  is  also 
a  counterplea  to  the  plea  of  clergy.  See  tit.  Clergy,  Benefit  of. 
11, 

COUNTER-ROLLS.  The  rolls  which  sheriffs  of  counties 
have  with  the  coroners  of  their  proceedings^  as  well  of  appeals, 
as  of  inquests,  Stc.    Stat.  3  Edto,  L  c  lo. 

COUNTORS,  Fr.  contours.]  Have  been  taken  for  such  iter* 
jeants  at  law,  which  a  man  retains  to  defend  his  cause,  and 
speak  for  him  in  any  court,  for  their  fees,  Horn's  Mirror,  lib. 
2.  And  as  hi  the  court  of  C.  B.  none  but  Serjeants  at  law  may 
plead;  they  were  anciently  called  Serjeant  Counters,    1  Inst.  17. 
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Comitatus.']  Signifies  the  same  with  stare,  the  one  coming  from 
the  French,  the  other  from  the  Saxon.  It  contains  a  circuit  or 
portion  of  the  realm,  into  which  the  whole  land  is  divided,  for 
the  belter  government  of  it,  and  the  more  easy  administration  of 
justice,  So  that  there  is  no  part  of  this  kingdom  that  Hes  not 
within  some  county  ;  and  every  county  is  governed  by  a  yearly 
officer,  the  sheriff,  Fertcseue,  cap.  24.  Of  these  counties,  the 
numbers  have  been  different  at  different  times :  there  are  now  in 
England  forty,  besides  twelve  in  Wales',  making  in  all  fifty-two. 
It  seems  that  this  division  of  the  kingdom  was  made  by  King 
Alfred.  See  4  Comm*  410*  The  names  of  these  counties  are  as 
follows 

In  England — Bedford,  Berks,  Bucks,  Cambridge,  Chester,  Com* 
watt,  Cumberland.,  Derby,  Devon,  Dorset,  Durham,  Essex,  Glouce- 
ster, Hereford,  Hertford,  Huntingdon,  Kent,  Lancaster,  Leicester, 
Lincoln,  Middlesex,  Monmouth,  Norfolk,  'Northampton,  Northumber- 
land^ Nottingham,  Oxford,  Rutland,  (the  smallest,)  Salop j  (com- 
monly called  Shropshire,)  Somerset,  Stafford*  Suffolk,  Surrey,  Sun* 
*ex,  Southampton,  (Hants  or  Hampshire,)  Warwick,  Westmorland, 
Worcester.  Wiltfy  York,  (the  largest.)— In  North  Wales — An- 
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glesca,  Caernarvon,  Denbigh,  Flint,  Merioneth*  and  Montgomery. 
In  Soura  Wales^—  Brecknock,  Cardigan ,  Catrmar then ,  Glamorgan, 
Pembroke,  and  Radnor. 

Three  of  the  counties  above  enumerated,  vise.  Chester*  Durham, 
and  Lancaster,  are  called  Counties  Palatine.  The  two  former 
are  such  by  prescription  or  immemorial  custom  ;  or  at  least  as 
old  as  ihe  JVorman  Conquest;  (Seld.  tit,  Hon.  2.  5.  8.)  the  latter 
was  created  by  King;  Edivord  III.  in  favour  of  Henry  Plantagenet, 
first  Earl,  and  then  Duke  of  Lancaster;  {ilmt*  204.)  whose  heir- 
esses being  married  to  John  of  Gaunt,  the  king's  son,  the  franchise 
was  greatly  enlarged  and  confirmed  in  parliament  to  honour  Jo  hn 
of  G&unt  himself,  whom,  on  the  death  of  his  father-in-law,  the 
king  had  also  created  duke  of  Lancaster.  Ptewd.  215.  T.  Ray-in. 
13S- 

CottMTiEs  Palatine  are  so  called  a  ftatatio;  because  the  own- 
ers thereof,  the  Earl  of  Chester,  the  Bishop  of  Durham,  and  the 
Duke  of  Lancaster*  had  in  those  counties  jura  regalia*  as  fully  as 
the  king  hath  in  his  palace  :  regaiem  ftatcstatcm  in  omnibus*  as  Bract. 
expresses  is  lib.  3.  c.  B.  §  4.  They  might  pardon  treasons,  mur- 
ders, and  felonies ;  they  appointed  all  judges  and  justices  of  the 
peace ;  all  writs  and  indictments  rati  in  their  names,  as  in  other 
counties  in  the  king's,  and  all  offences  were  said  to  be  done 
against  their  peace,  and  notn  ^  in  other  places,  contra  fiacem  do- 
mini  regis.  4  In«£.  204.  And  indeed  by  the  ancient  law,  in  all 
peculiar  jurisdictions,  offences  were  said  to  be  done  against  his 
peace  in  whose  court  they  were  tried  \  in  a  court-lect*  contra 
fiacem  domirJi  in  the  court  oF  a  corporation,  contra  fiacem  baili-uo- 
rvm;  in  the  sheriffs  courts  or  towns,  contra  fiacem  -viercomiti#. 
Scid.  in  Heng.  Magna*  c.  2. 

The  Palatine  privileges,  (so  similar  to  the  regal  independent 
jurisdictions  usurped  by  the  great  barons  on  the  continent,  during 
the  weak  and  infant  state  of  the  first  feodal  kingdoms  in  Europe*) 
were  in  all  probability  originally  granted  to  the  counties  of  Ches- 
ter and  Durham,  because  they  bordered  upon  inimical  countries. 
Wiles  and  Scotland;  in  order  thai  the  inhabitants,  having  justice 
administered  at  home,  might  not  be  obliged  to  go  out  of  the 
county,  and  leave  it  open  to  the  enemy's  incursions;  and.  the 
owners,  being  encouraged  by  so  large  an  authority,  might  be  the 
more  watchful  in  its  defence.  And  upon  this  account  also  there 
were  formerly  two  other  counties  palatine,  Pembrokeshire  and 
Hexhamahire;  the  hitter  now  united  with  A'orthumlicrfand;  but 
these  were  abolished  by  parliament,  thfe  former  in  27  Hen.  VIIL 
the  latter*  in  l-i  Eliz.  And  in  the  time  of  Hffl.  VIIL  likewise^ 
the  powers  before  mentioned,  of  owners  of  counties  palatine,  were 
abridged,  stat.  27  He?i.  VIIL  r.  24.  the  reason  for  their  continuance 
in  a  manner  ceasing,  though  still  all  writs  are  witnessed  in  their 
names,  and  all  forfeitures  for  treason  by  the  common  law  accrue  to 
them.    4  In$t.  205. 

Of  these  three,  the  county  of  Durham  is  now  the  only  one  re- 
maining in  the  hands  of  a  subject.  For  the  earldom  of  Chester  f 
as  Camden  testifies,  was  united  to  the  crown  by  Hen.  111.  and  has 
ever  since  given  title  to  the  king's  eldest  son.  And  the  County 
Palatine,  or  Duchy  of  La?icaster,  was  the  property  of  Henry  Bv- 
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iingbrokc?  the  son  of  Jehu  uf  Gaunt,  at  the  time  when  he  wrested 
die  crown  from  King  Richard  IL  and  assumed  the  title  of  King 
Henry  IV.  But  he  was  too  pvudent  to  suffer  this  to  be  united  to 
the  crown  ;  lest  if  he  lost  one,  he  should  lose  the  oilier  also.  For 
as  P/c*Wf?/,f215.)andSir  Edward  Cg^t,  (l Inst.  245.) observe,"  he 
knew  he  had  the  Duchy  of  Lancaster  by  sure  and  indefeasible 
title,  but  that  his  title  to  the  crown  was  not  so  assured;  for  that 
after  the  decease  of  Richard  II.  the  right  of  the  crown  was  in  the 
heir  of  Lionel.,  Duke  of  Clarence^  second  son  of  Edward  III.  John 
of  Gauniy  father  to  this  Henry  IV.  being  but  the  fourth  som!r 
Ajjd  therefore  he  procured  an  act  of  parliament,  in  the  first  year 
of  his  reign,  ordaining  that  the  Duchy  of  Lancaster^  and  all  other 
his  hereditary  estates,  with  all  their  royalties  and  franchises,  should 
remain  to  him  and  bis  heirs  for  ever;  and  should  remain,  descend, 
be  administered  and  governed,  in  like  manner  as  if  he  never  had 
attained  the  regal  dignity ;  and  thus  they  descended  to  his  son 

j  and  grandson,  Henry  V.  and  Henry  VI.  many  new  territories  and 

privileges  being  annexed  to  the  duchy  by  the  former.  ParL 
%  Hen.  V.  n.  3u.    3  Hen.  V.  □■  15.    Henry  VI.  being  attainted  in 

t  !  Edvi.  IV.  this  duchy  was  declared  in  parliament  to  have  become 

Forfeited  to  the  crown,  I  Vent.  155.  and  at  the  same  time  an  act 

(  was  made  to  incorporate  the  Duchy  of  Lancaster,  to  continue  the 

county  palatine ;  (which  might  otherwise  have  determined  by  the 
attainder,  1  Vent.  157.)  and  \o  make  the  same  parcel  of  the  duchy  ; 
and  farther,  to  vest  the  whole  in  King  Edward  IV.  and  his  heirs, 
Kings  of  England,  for  ever  ;  but  under  a  separate  guiding  and 
governance  from  the  other  inheritances  of  the  crown.    And  in  I 

,  Hen.  VI L  another  act  was  made,  to  resume  such  part  of  the  duchy 

lands  as  had  been  dismembered  from  it  in  the  reign  of  Edward 
IV+  and  to  vest  the  inheritance  of  the  whole  in  the  king  and  his 
heirs  for  ever ;  as  amply  and  largely,  and  in  like  manner,  form, 
and  condition^  separate  from  the  cro\^n  of  England  and  posses- 
sion of  the  same,  us  the  three  Henries  and  Edward  IV.  or  any  oi." 

4  them>  had  and  held  the  same. 

The  Isle  of  Ely  is  not  a  county  palatine,  though  sometimes 

U  erroneously  called  so,  but  only  a  royal  franchise*  the  bishop  hav- 

ing, by  grant  of  King  Henry  the  First,  jura  regalia  within  the 
Isle  of  £lyt  whereby  he  exercises  a  jurisdiction  over  all  causes, 
as  well  criminal  as  civil.    2  Inst.  220. 

The  Counties  Palatine  are  reckoned  among  the  superior  courts ; 
and  arc  privileged  as  tu  pleas,  so  as  no  inhabitant  of  such  coun- 
ties shall  be  compelled  by  any  writ  to  appear  or  answer  out  oi" 
the  same  ;  except  for  error,  and  in  cases  of  treason,  &c.  and  th-^ 
Counties  Palatine  of  Chester  and  Durham t  arc  by  prescription, 
where  the  king's  writ  ought  not  to  come,  but  under  the  seal  of 
the  Counties  Palatine;  unless  it  be  writs  of  proclamation.  Crvmfl> 
Jurixd.  137.     I  Dana.  Mr.  750. 

But  certiorari  lies  out  of  B.  R.  to  justices  of  a  County  Palatine, 
&c.  to  remove  indictments,  and  proceedings  before  them.  2  Hawk 
P.  C.  e.  27.  §  23. 

There  is  also  a  Court  of  Chancery  in  the  Counties  Palatine  of 
Lancaster  and  Durham^  over  which  there  are  chancellors;  that  of 
Lancaster  called  Chancellor  cf  the  Duchy,  &c.    See  tit.  Chav.cr!> 
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lor.  And  there  is  a  Court  of  Exchequer  at  Chester,  of  a  mixed 
nature*  for  law  and  equity,  of  which  the  Chamberlain  of  Cheater 
is  judge.  There  is  also  a  Chief  Justice  of  Chester  i  and  other 
justices  in  the  other  Counties  Palatini  to  determine  civil  actions 
and  pleJis  of  the  crown, 

Tht:  Bishop  of  Durham  has  that  County  Palatine ;  and  if  any 
erroneous  judgment  be  given  in  the  courts  of  the  Bishopric  of 
Durham^  a  writ  of  error  shall  be  brought  before  the  bishop  him- 
self; and  if  he  give  an  erroneous  judgment  thereon,  a  writ  of 
error  shall  be  sued  out  returnable  in  J3.  R.    4  Inst.  218. 

Infants  in  Counties  Palatine  enabled  to  convey  by  order  of  the 
respective  courts  belonging  to  those  counties.    4  Geo.  Ill,  r.  16. 

The  king  may  make  a  County  Palatine  by  his  letters-patent 
without  parliament.    4  Inst*  20 1* 

As  to  further  matter  relative  to  the  several  Counties  Palatine* 
see  tit.  Chester,  Durham  and  Lancaster;  and  particularly  as  to 
Chester,  stats.  43  Etiz.  e.  15.  (and  this  Diet,  tit  .Sines.)  22  Geo, 
II.  e.  46.    26  Geo.  II.  c.  34.    27  Geo.  III.  c  43 

Counties  Corporate  are  certain  cities  and  towns,  some  with 
move,  some  with  less  territory  annexed  to  them,  to  which,  out  of 
special  grace  and  favour,  the  Kings  of  England  have  granted  the 
privilege  to  be  counties  of  them  selves,  and  not  to  be  comprised 
in  any  other  county;  but  to  lie  governed  by  their  own  sheriffs 
and  other  magistrates,  so  that  no  officers  of  the  county  at  large 
have  any  power  to  intermeddle  therein. 

The  stat.  3  Geo*  I.  r.  15-  for  the  regulation  of  the  office  of 
sheriffs,  enumerates  1-  cities  and  5  towns,  which  are  counties  of 
themselves,  and  which  have  consequently  their  own  sheriffs. 
The  cities  arc,  London  ^  [by  grant  of  Hen.  1.)  [see  2  Inst.  230.  that 
it  is  a  corporation  by  prescripiion.  The  office  of  sheriff  of  London* 
kc.  is  always  united  with  that  of  Middlesex.  See  2  Inst.  248/] 
— CAmjc r,  (42  Eliz>)  Bristol^  Cmtegtrifa  CantcrbttryiEjceicr,  Glouce- 
ster t  JLitehjieidt  Lincoln,  Xoriyichy  Worcester,  Yor&  (32  Henry 
VIII.)  The  towns  are,  Kingstan-tiftOTi-Hxtly  Nottingham,  Ne&castti* 
ufion-Tync,  Pool,  Southampton.  I  Pomm,  115 — 119.  To  these 
Cirencester  is  added  in  Imftey*s  Sheriff";  but  on  what  authority  does 
not  clearly  appear. 

COUNTY-COURT,  curia  cm&f*t$*A  Is  by  Lambert  called 
eonventztsy  in  his  explication  of  Saxon  words,  and  divided  into  two 
sorts;  one  retaining  the  general  name,  as  the  county-court,  held 
every  month  by  the  sheriff  or  his  deputy  i  the  other  called  the 
turn,  held  twice  in  every  year,  viz.  within  a  month  after  Luster 
and  Michaelmas;  of  both  which  see  Crom/t.  Junsd.  Jbl.  241.  All 
administration  of  justice  was  at  first  in  the  king's  hands  ;  hut 
afterwards,  when  by  the  increase  of  the  people  the  burden  gre^r 
too  great  for  him,  as  the  kingdom  was  divided  into  counties,  hun- 
dreds, Ecc-  so  the  administration  of  justice  >vas  distributed  amongst 
divers  courts;  of  which  the  sheriff  had  the  county-court  for  go- 
vernment of  the  county*  and  lords  of  liberties  had  their  leets  and 
tazv-dausy  for  the  speedier  and  easier  admmistL ring  justice  there" 
in,  Sec. 

Before  the  courts  3X  Westminster  were  erected,  the  county-courts 
were  the  chief  courts  of  the  kingdom ;  and  among  the  laws  of 
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King  Edgar  it  is  ordained,  that  there  be  two  county  courts  kept  in 
the  year,  in  which  there  shall  he  a  bishop  and  an  alderman,  or 
carl,  as  judges ;  one  to  judge  according  to  the  common  law,  and 
the  other  according  to  the  ecclesiastical  law  -y  but  these  united 
powers  of  a  bishop  and  earl  to  try  ciuises,  were  separated  by 
William  the  First,  called  the  Cont/urror;  and  soon  after  the  busi- 
ness of  cccte&iasticat  cognisance  was  brought  into  its  proper  courts 
and  the  common  Jaw  business  into  the  Hng's  bench.  Blount, 

That  the  county  court  in  ancient  times,  hud  the  cognisance  of 
picas  of  the  crown,  indictments  of  felony,  Sec.  appears  by  Gianv* 
lib.  2.  c.  2,  o,  4.  by  Bracton  and  liriaon,  in  divers  plates,  and  Ftciay 
lib*  I.  r-62.  But  the  power  of  this  court  was  much  reduced 
by  Magna  Charta,  c,  17.  and  by  I  Ediv,  IV\  ca/i.  2.  by  the  former 
of  which  it  is  expressly  provided,  that  "  no  sheriff  shall  hold  pleas 
of  the  crown.*1  Tt  had  formerly,  and  now  hath  the  determination 
of  certain  debts,  &c,  under  40*,  Over  some  of  w  hich  causes  the 
inferior  courts  have  by  the  express  words  of  the  stat.  of  Gtbut€-t 
stcr,  6  Ediu*  I.  c.  8-  a  jurisdiction  totally  exclusive  of  the  king's 
superior  courts. 

This  court  may  also  hold  plea  of  many  real  actions,  such  as 
dower,  right  patent,  right  of  ward.  4  ins*.  266.  3  Insc.  312. 
And  of  all  personal  actions  to  any  amount,  by  virtue  of  a  writ  of 
justices,  which  is  in  nature  of  a  commission  to  the  sheriff  to  do  it^ 
4  Inst*  266.  Here  the  plaintiff  takes  out  a  summons,  and  if  the 
defendant  do  not  appear,  an  attachment  or  distringas  is  to  be  made 
out  against  him;  but  if  the  defendant  appears,  the  plaintiff  is  to 
file  his  declaration,  and  after  the  defendant  is  to  put  in  his  answer 
or  plea  ;  and  the  plaintiff  having  joined  issue,  the  trial  proceeds, 
Bcc*  whereupon,  if  verdict  is  given  for  the  plaintiff*  judgment  is 
entered,  and  a  Jieri  facia*  may  be  awarded  against  the  defendant's 
goods,  which  may  be  taken  by  virtue  thereof,  and  be  appraised, 
and  sold  to  satisfy  the  plaintiff:  But  if  the  defendant  hath  no  goods, 
the  plaintiff  is  without  remedy  in  this  court ;  for  no  capias  lie?* 
therein,  but  an  action  may  be  brought  at  common  law,  upon  the 
judgment  entered.  Greenwood  of  Courts,  p.  22*  Finch,  3  IB,  Mit* 
M  B.  152. 

No  sheriff  is  to  enter  in  the  county  courts  any  plaint  in  the  ab- 
sence of  the  plaintiff;  nor  above  one  plaint  for  one  cause,  under 
penalties  :  The  defendant  in  the  county  court  is  to  have  lawful 
summons  ;  and  two  justices  of  peace  are  to  view  the  estreats  of 
sheriffs,  before  they  issue  them  out  of  the  county  court,  &c.  By 
stat.  1 1  Hen.  VII.  C-  15.  causes  are  to  be  removed  out  of  the  co un- 
it/ court,  by  recordare,  fionc,  and  writ  of  false  judgment,  into  B*  R, 
Gtfei  The  stats*  9  Hen.  II L  c.  35,  2  Echo.  VI.  c.  25.  enact,  thai 
no  county  court  shall  be  adjourned  for  longer  than  one  month, 
consisting  of  2S  days. 

All  popular  elections  which  the  freeholders  are  to  make,  as 
formerly  of  sheriffs  and  conservators  of  the  peace,  and  still  of 
coroners,  verderors  and  knights  of  the  shire,  must  ever  be  made 
in  full  county  court. 

As  this  court  hath  of  ancient  times  belonged  to  the  sheriff, 
and  is  incident  to  his  office,  the  king  cannot  ^rant  by  letters  pa- 
tent the  office  of  county  clerk,  nor  the  fees:  but  it  of  right  be- 
longs to  the  sheriff*   4  Co.  Mil  ton? $  case* 
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See  statt>  7  k  8  W.  ill.  r.  25.  as  to  the  county  courts  in  York* 
shire;  and  27  Hen.  Vlll.  e«  26.  34  //<?w.  VIII.  c.  26.  as  to  those 
in  IValet.  Bfackstone  (3  Ce»un.  82.)  observes,  on  the  late  erec- 
tion of  numerous  courts  of  conscience^  (see  that  tit.  flost,)  that  it  is 
to  be  wished  that  the  proceedings  in  the  county  and  hundred 
courts  could  be  again  revived  and  improved  j  an  experiment  that 
has  been  tried  and  succeeded  in  Middlesex.  For  by  stat  23  Geo. 
IF  r,  33.  it  is  enacted,  1.  That  a  special  county  court  shall  be 
held)  at  least  once  a  month,  in  every  hundred  of  the  county  of 
Middlesex,  by  the  county  clerk.  £.  That  twelve  freeholders  of 
that  hundred,  qualified  to  serve  on  juries,  and  struck  by  the  she- 
riff, shall  be  summoned  to  appear  at  such  court  by  rotation ;  so 
as  none  shall  be  summoned  oftener  than  once  a  year.  3.  That 
in  all  causes  not  exceeding  the  value  of  40*.  the  county  clerk 
and  twelve  suitors  shall  proceed  in  a  summary  way,  examining 
the  parties  and  witnesses,  on  oath)  without  the  formal  process 
anciently  used ;  and  shall  make  such  order  therein  as  they  shall 
judge  to  be  agreeable  to  conscience,  4.  That  no  plaints  shall 
be  removed  out  of  this  court,  by  any  process  whatsoever,  but  the 
determination  herein  shall  be  final.  5.  That  if  any  action  be 
brought  in  any  of  ihe  sup  trior  courts,  against  a  person  resident 
in  Middlesex,  where  the  jury  shall  find  less  than  40a\  damages, 
the  plaintiff  shall  not  recover,  but  pay  costs.  (See  tit.  Costs-.') 
6,  Lastly;  A  table  of  very  moderate  fees  is  prescribed  and  set 
down  in  the  set,  which  are  not  to  be  exceeded. 

It  seemS)  indeed}  as  Lhe  learned  commentator  remarks,  that  this 
plan  wants  only  to  be  generally  known  to  secure  its  universal  re- 
ception.   See  tit.  Courts  of  Conscience. 

COUNTY  RATES  By  stat.  12  Geo.  11.  c  29.  justices  of 
peace  at  their  quarter  sessions,  [and  fay  stat.  13  Geo.  Jl.  c.  J  8.  jus- 
tices of  liberties  and  franchises  not  subject  to  the  county  commis- 
sion e  is, j  may  make  one  general  race ,  to  answer  all  former  distinct 
rates,  which  shall  be  assessed  on  every  parish,  fcc.  and  collected 
and  paid  by  the  high  constables  of  hundreds  to  treasurers  appoint- 
ed by  the  justices;  which  money  shall  be  deemed  the  puhlic  stock, 
and  be  laid  out  in  repairing  of  bridges,  gaols,  or  houses  of  cor 
rection,  on  present menjt  made  by  the  grand  jury  at  the  assises  or 
quarter  sessions,  of  their  valuing  reparation  ;  but  appeal  lies  by 
the  churchwardens  and  overseers  t>r  the  poor  of  the  parishes  to  thc 
justiccs  at  the  next  sessions,  against  the  rate  on  any  particular  pa- 
rish. And  as  to  this  appeal  see  also  slat.  22  Geo.  III.  c,  17. 
See  tit,  Bridges,  Qaolfr 

COLTNTIXG-HOL'SE  of  the  KING'S  HOUSEHOLD. 
Domus  Comfiutfa  flos/iini  J?rg?*.]  Usually  called  the  Board  qf 
Grem  Cl'!h-t  uhore  sit  the  lord  sLeward,  and  treasurer  of  the 
king's  house,  uhe  comptroller,  master  of  the  household ',  cofferer, 
and  two  clerks  of  the  .jnwz  n'siA,  ~c  ftr  daily  taking  Lhc  accounts 
of  all  expenses  of  the  household,  making  provisions,  and  ordering 
payment  for  the  same  ;  and  for  the  good  government  of  the  king** 
household  servants,  and  paying  the  wages  of  thosu  below  stairs. 
Stat.  39  Eliz.  a:/-.  .-. 

COURIER,  From  the  Fr.  Courir  to  run.]  An  express  messen- 
ger of  haste. 

COURKACIER;  Fr  1    A  horse-courser.  2Inet,7\$. 
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A  Court*  curie."]  The  king's  palace,  or  mansion  i  but  more 
especially  the  place  where  justice  is  judicially  administered.  Ci>. 
Utt.  58-  The  superior  cvurts  arc  those  at  Westminster  and  of 
courts  *ome  are  of  record,  and  some  not ;  which  avt  accounted 
base  courts,  in  respect  of  the  rest. 

A  court  of  record  is  that  court  which  hath  power  to  hold  plea, 
according  to  the  course  of  the  common  law,  of  real,  personal, and 
mixed  actions,  where  the  debt  or  damage  is  40*.  or  above  ;  as  the 
king's  btne/t,  common  fittas>  Kifc.  A  court,  not  of  record,  is  where 
it  cannot  hold  pica  of  debt  or  damages  amounting  to  40jf.  but  of 
pleas  under  that  sum:  or  where  the  proceedings  are  not  accord- 
ing to  the  course  of  the  common  law,  nor  enrolled  ;  as  the  county 
courtt  and  the  ccurt  barony  &c*  \  Inst.  117,  260.  4  Reft.  52  2 
Rod,  Abr.  574.    Sec  Record. 

Every  court  of  record  is  the  king's  court,  in  right  of  his  crown 
and  dignity,  though  his  subjects  have  the  benefit  of  it ;  and  there- 
fore no  other  court  hath  authority  to  fine  and  imprison :  so  that 
the  very  erection  of  a  new  jurisdiction,  with  power  of  fine  or  im- 
prisonment, makes  it  instantly  a  court  of  record,  Sulk.  200.  12 
Mod.  388.  Finch.  JL  23  L  The  free  use  of  all  courts  of  record 
and  not  of  record,  is  to  be  granted  to  the  people  t  The  lect  and 
tourn  are  the  king's  courts,  and  of  record.  2  Dahv.  259.  The 
rolls  of  the  superior  courts  of  record  are  of  such  authority,  that 
no  proof  will  be  admitted  against  them  j  and  these  records  are 
only  triable  by  themselves-  3  Inst.  71.  But  as  the  county  court, 
court  baron,  &c,  are  not  courts  of  record,  the  proceedings  there- 
in may  be  denied,  and  tried  by  a  jury;  and  upon  their  judgments^ 
a  writ  of  error  lies  not;  but  writ  of  false  judgment.  1  Tngt.  117, 
See  fiosty  Court  baron.  Record. 

In  the  courts  at  Westminster,  the  plaintiff  need  not  show  at 
large  in  his  declaration,  that  the  cause  of  action  arises  within  their 
jurisdiction,  it  being  general :  Inferior  courts  are  to  show  it  at 
large,  because  they  have  particular  jurisdictions.  1  IAIL  Abr. 
371.  Also  uolhing  shall  be  intended  to  be  within  the  jurisdiction 
of  an  inferior  court,  but  what  is  e&fir&aty  so  alleged  :  And  if  part 
of  the  cause  arises  within  the  inferior  jurisdiction,  and  part  thereof 
without  it,  the  interior  court  ought  not  to  hold  plea.  1  Lev* 
104.    2  Rzfi.  16.    See  lit.  Abatement  T.  ii 

An  inferior  court,  not  of  record,  c&nnot  impose  a  fine,  or  impri- 
son i  but  the  courts  of  record,  at  Westminster,  may  fine,  imprison, 
and  amerce.     1 1  Stfr.  43, 

The  king  being  the  supreme  magistrate  of  the  kingdom,  and 
intrusted  with  the  executive  power  of  the  law,  all  courts,  supe- 
rior or  inferior,  ought  to  derive  their  authority  from  the  crown. 
Stttwsdf.  54.  Though  the  king  himself  cannot  now,  as  anciently, 
sit  in  judgment  in  any  court  upon  civil  causes,  nor  upon  indict- 
ments, because  there  he  is  one  of  the  parties  to  the  suit.  2  Hawk. 
P.  C.  c.  I  §  1 ,  2.  The  king  hath  committed  all  his  power  judi- 
cial to  one  court  or  the  other.  4  Inst,  71,  And  by  stat.  52  Hen, 
III.  r.  I.  it  is  enacted,  that  a!l  persons  shall  receive  justice  in  the 
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king's  courts,  and  none  take  an?  distress,  Sec.  of  his  oun  authority; 
without  award  of  the  king's  court*. 

It  is  said  the  customs,  precedents,  and  common  judicial  pro- 
ceedings of  a  rowrf,  are  a  law  to  that  court :  And  the  determina- 
tions of  court**,  make  points  to  be  law.  2  Heft.  12.  4  Rc/i.  53. 
Hob.  293.  All  things  determinable  in  courts*  that  are  courts  by 
the  common  law,  shall  be  determined  by  the  judges  of  the  same 
court* ;  and  the  king's  writ  cannot  alter  the  jurisdiction  of  a  court. 
G  Re/i.  11.  The  court  of  B.  R.  regulates  all  the  inferior  courts  of 
law  in  the  kingdom*  so  that  they  do  not  exceed  their  jurisdictions, 
nor  alter  iheir  forms,  &c  And  as  the  court  of  king's  bench 
hath  a  general  superintendency  over  all  inferior  courts,  it  may 
award  an  attachment  against  any  such  court  usurping  a  jurisdic- 
tion not  belonging  to  it :  but  it  is  sometimes  usual  first  to  award  a 
writ  of  prohibition,  and  afterwards  an  attachment,  upon  its  con- 
tinuing to  piXfceed,    2  Ifazvk,  P.  C  c*  22.  §  25. 

It  a  court  having  no  jurisdiction  of  a  cause  depending  therein, 
do  nevertheless  proceed,  the  judgment  in  such  court  is  coram 
non  judicc,  and  void ;  and  an  action  lies  against  the  judges  who 
give  the  judgment,  and  any  officer  that  executes  the  process  under 
them  :  Though  where  they  have  authority,  and  give  an  ill  judg- 
ment, there  the  party  who  executes  the  process,  &c.  upon  the 
judgment,  shall  he  excused.    1  LiiL  Abr.  370. 

Judges  of  inferior  courts  may  be  punished  for  misbehaviour 
either  by  information  or  attachment.  Moravia* &  case,  Hardtv. 
Loo.  Any  defects  in  the  proceedings  of  an  inferior  court  cannot 
lie  amended  by  the  return,  which  is  not  part  of  the  record.  The 
King  v.  Hotmetj  Id.  365.  Where  an  inferior  court  returns  its 
proceedings,  no  diminution  can  be  alleged.  Ibid.  Saycr  v.  Curtis, 
367. 

Action  on  the  case  lies  against  the  plaintiff  for  suing  one  in  an 
inferior  court  where  the  cause  of  action  is  out  of  its  jurisdiction. 
J  Vent,  369.  And  if  a  plaintiff  on  a  contract  for  a  large  sum, 
splits  it  into  several  actions  for  small  sums  to  give  an  inferior  court 
jurisdiction,  a  prohibition  shall  go-    Mod.  Cos.  90. 

Striking,  in  the  courts  at  Westminster,  is  punished  by  cutting 
off  the  right  hand*  and  forfeiture  of  goods,  kc.  How  con /cm ft ts 
to  courts  in  general  are  punishable  by  fine  and  imprisonment,  &c 
sec  tit.  Attachment^  Mkfirivion.  See  further,  as  to  particular  courts, 
fiost)   Court  liar  in,  isfc.   and  under  tit-  Bench,   Chancery , 

Commw  Plea*  and  Exchequer. 

Co  CUT  of  Admiralty!  See  tit.  Admiralty. 

Cockt  R  a  Roy;,  curia  buronis.^  A  court  which  every  lord  of  a 
manor  hath  within  his  own  precinct  ;  it  is  an  inseparable  incident 
to  the  manor ;  and  must  be  held  by  prescription,  for  it  cannot  be 
created  at  this  day.  1  Inst.  58.  4  Inst.  268.  A  court  baron  must 
be  kept  on  some  part  of  the  manor,  and  is  of  two  natures  ; 

3.  By  common  law,  which  is  the  barons'  or  freeholders1  court^ 
of  which  the  freeholders,  bei>,g  suitors,  are  the  judges;  and  this 
cannot  be  a  court  baron  without  two  suitors  at  least.  The  steward 
of  this  court  is  rather  the  register  than  the  judge. 

2.  By  custom,  which  is  called  the  customary  court :  and  concerns 
the  customary  tenants  and  copyholders,  whereof  the  lord,  or  his 
steward,  is  judge.    See  tit.  Copyhold 
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The  court  baTon  may  be  of  this  double  nature,  or  one  may  be 
"without  the  other :  but  as  there  can  be  no  court  baron  at  the  com- 
mon law  without  Freeholders;  so  there  cannot  be  a  customary  court 
without  copyholders  or  customary  tenants.  4  Jiep.  26.  6  Rep. 
11,12.    2  Inst.  119.    Sec  tit  Copyhold. 

The  freeholders'  court,  whose  most  important  business  is  to  de- 
termine, by  writ  of  righu  all  controversies  relating  to  htnds  with- 
in the  manor ;  and  which  hath  also  jurisdiction  for  trying  actions 
of  debt,  trespasses,  Sec.  under  40s,  may  be  held  every  three  weeks  ; 
and  is  something  like  a  county  court ,  and  the  proceedings  much 
the  same  ;  though,  on  recovery  of  debt,  they  have  not  power  to 
make  execution,  but  arc  to  distrain  the  defendant's  goods,  and 
retain  them  till  satisfaction  is  made. 

The  proceedings  on  a  writ  of  right  may  be  removed  into  the 
county  courts  by  a  precept  from  the  sheriff  called  a  tott,  (aula  tol- 
iit  eautanu)  3  Rep  Pref.  And  the  proceedings  in  all  other  ac- 
tions, may  be  removed  inibb  the  superior  courts  by  the  king's 
writs  of  ponc7  or  acccdast  ad  curiam^  according  to  the  nature  of 
the  suit.    Fit*.  M  B  4.  70*    Finch.  L.  444,.  445. 

After  judgment  given  also,  a  writ  of  false  judgment  lies  to  the 
courts  oi  H7cstmit\&ier  to  rehear  and  review  the  cause  ;  and  not  a 
wilt  of  error;  for  this  is  not  a  court  of  record:  and  therefore  in 
some  of  these  writs  of  removal,  the  first  direction  given  is  to 
cause  the  plaint  to  be  recorded  \  recordari  facias  loqiielmt,  Fitz. 
N.  Br  IS. 

The  other  court  baron,  for  taking  and  passing  of  estates,  sur* 
renders,  admittances,  fctc  is  held  but  once  or  twice  in  a  year, 
(usually  with  the  court  Icet)  unless  it  be  on  purpose  to  giant  an 
estate  ;  and  then  it  is  holden  as  often  as  requisite*  In  this  court 
the  homage  jury  arc  to  inquire  that  their  lords  do  not  lose  their 
services,  duties,  or  customs ;  but  that  the  tenants  make  their 
suits  of  court ;  pay  their  rents  and  heriots,  Sec,  and  keep  their 
lands  and  tenements  in  repair ;  they  arc  to  present  all  common 
and  private  nuisances,  which  may  prejudice  the  lord's  manor; 
and  every  public  trespass  must  be  punished  in  this  court,  by 
amercement,  on  presenting  the  same.  By  stat.  Ejctcm.  Man.  4 
JZdw,  L  it  shall  be  inquired  of  customary  tenants,  what  they  hold, 
by  what  works,  rents,  heriots,  services,  Sec.  And  of  the  lord's 
woods,  and  other  profits,  fishing,  &c. 

Court  or  Chancery,    See  Chancery. 

Court  of  Chivalry,  curia  militari&.\  Otherwise  called  the 
marshal  court;  the  judges  of  it  are  the  lord  /ugh  constable  of  F.n- 
giand,  and  the  earl  marshal :  this  court  is  said  to  be  the  fountain 
of  the  martial  law,  and  the  carl  marshal  hath  both  a  judicial  and 
ministerial  power;  for  he  is  not  only  one  of  the  judges,  but  to  sec 
execution  done,    t  Inst.  133'i    See  tit.  Court  Martial. 

The  court  of  chivalry  is  the  only  court  military  known  to,  and 
established  by,  the  permanent  laws  of  the  land  j  it  was  formerly 
held  before  the  lord  high  cOTWtabte  and  earl  marshal  of  England? 
jointly,  but  since  the  extinguishment  of  the  former  office,  it  hath 
usually,  with  respect  to  civil  matters,  been  before  the  carl  marshal 
only.  See  tit.  Constable,  From  the  sentence  of  this  court  an  ap- 
peal lies  immediately  to  the  king  in  person.  4  Inst.  1 25.  This 
epurt  was  in  great  reputation  in  times  of  pure  chivalry,  and  after- 
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wards,  during  our  connexions  with  the  Continent,  by  the  territo- 
ries which  our  princes  held  in  France;  but  is  now  grown  al- 
most entirely  out  of  use*  on  account  of  the  feebleness  of  its  ju- 
risdiction, and  want  of  power  to  enforce  its  judgments*  3  Comm. 
68. 

The  jurisdiction  of  this  court  is  declared  hy  stat.  13  Rich,  II, 
t,  2.  to  be  this :  "  thai  it  hath  cognisance  of  contracts  touch- 
ing deeds  of  arms,  or  of  war,  out  of  the  realm;  and  also  of  things 
which  touch  war  within  the  realm,  which  cannot  be  determined 
or  discussed  by  the  common  law  ;  together  with  other  usages  and 
customs  to  the  same  matters  appertaining."*  So  that  wherever 
tht!  common  law  can  give  redress,  this  court  hath  no  jurisdiction ; 
which  has  thrown  it  entirely  out  of  use,  as  to  matters  of  con- 
tract, all  such  being  usually  cognisable  in  the  courts  of  Wtstminstcr- 
halli  if  not  directly,  at  least  by  fiction  of  law ;  as  if  a  contract  be 
made  at  Gibraltar,  the  plaintiff  may  suppose  it  made  at  JVeslmin- 
ater,  Ifc.  for  the  locality,  or  place  of  making  it*  is  of  no  conse- 
quence with  regard  to  the  validity  of  the  contract- 

The  words,  "  other  usages  and  customs,"  support  the  claim 
of  this  court;  I-  To  give  relief  to  such  of  the  nobility  and  gen- 
try as  think  themselves  aggrieved  in  matters  of  honour ;  and, 
2.  To  keep  up  the  distinction  of  degrees  and  quality.  Whence 
it  follows,  that  the  civil  jurisdiction  of  this  court  of  chivalry  is 
principally  in  two  points  \  the  redressing  injuries  of  honour,  and 
correcting  encroachments  in  matters  of  coat-armour,  precedency* 
and  other  distinctions  of  families. 

As  a  court  of  honour,  it  is  to  give  satisfaction  to  all  such  as 
are  aggrieved  in  that  point ;  a  point  of  a  nature  so  nice  and  so  de- 
licate, that  its  wrongs  and  injuries  escape  the  notice  of  the  com* 
toon  law,  and  yet  are  fit  to  be  redressed  somewhere  ;  such,  for  in- 
stance, as  calling  a  man  coward,  or  giving  him  the  lie;  for  which, 
as  they  are  productive  of  no  immediate  damage  to  his  person  or 
property,  no  action  will  lie  in  the  courts  of  Westminster ;  and 
yet  they  are  such  injuries  as  will  prompt  every  man  of  spirit  to 
demand  some  honourable  amends,  which  by  the  ancient  law  of 
the  land  was  appointed  to  be  given  in  the  court  of  chivalrv.  Year 
.Poo*,  37  Hen.  VI.  31,  Srtden  of  Dvei*>  c.  10.  Hal.  Hi&t.  C. 
L.  37*  But  modem  resolutions  have  determined,  that  how  much 
soever  such  a  jurisdiction  may  be  expedient,  yet  no  action  for 
words  will  at  present  lie  therein.  Sttlfc.  $23.  7  jl/bd,  125.  2  tfarvfr* 
F  C\  c  4-  §  7,  8.  And  it  hath  always  been  most  clearly  holden, 
{Hah  Hist,  C.  I  37.;.  that  as  this  court  cannot  meddle  with  any 
thing  determinable  hy  the  common  law,  it  therefore  can  give  no 
pecuniary  satisfaction  or  damages,  inasmuch  as  the  quantity  and 
determination  thereof  is  ever  of  common  law  cognisance.  And 
therefore  this  court  of  chivalry  can  at  most  only  order  reparation 
in  point  of  honour;  to  compel  ths  d eft? n dam  matdaeium  sibi  i/ni 
imfionere,  to  xnke  the  lie  he  has  given  upon  himself,  or  to  make 
such  other  submission  as  the  laws  of  honour  may  require.  I 
Koil.  Abr.  138,  Is1  either  can  this  court,  as  to  the  point  of  repara- 
tion in  honour,  hold  a  plea  of  any  such  word,  or  thing  wherein 
the  party  is  rclie veabie  by  the  courts  of  common  law.  As  if  a 
man  give  another  a  blow,  or  call  him  thief  or  murderer  ■  for 


COURTS— o*  Conscience- 


US 


both  these  cases  the  common  law  has  pointed  out  bis  proper  re- 
medy by  action- 

As  to  die  other  point  of  its  jurisdiction,  the  redressing  of  en- 
croachments and  usurpations  in  matters  of  heraldry  and  coat-ar- 
mour ;  ft  is  the  business  of  this  court,  according  lo  Sir  Matthew 
Hale,  to  adjust  the  right  of  armorial  ensigns,  hearings,  crests,  sup- 
porters, pennons,  &c.  and  also  rights  of  place  or  precedency 
where  the  king's  patent  or  act  of  parliament,  (which  cannot  be 
overruled  by  this  court,)  have  not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  summary 
way;  and  the  trial  not  by  a  jury  of  twelve  men,  but  by  witnesses, 
or  by  combat.  Co.  Lut.  26  h  See  tit.  Hattci.  But  as  it  cannot 
imprison,  not  being  a  court  of  record,  and  as  by  the  resolutions 
of  the  superior  courts,  it  is  now  confined  to  so  narrow  and  re- 
strained a  jurisdiction,  it  has  fallen  into  contempt  and  disuse.  The 
marshalling  of  coat-armour,  which  was  formerly  the  pride  and 
study  of  all  the  best  families  in  the  kingdom,  is  now  greatly  dis- 
regarded ;  and  has  fallen  into  the  hands  of  certain  officers  and 
attendants  upon  this  court,  called  heralds,  who  consider  it  only  as 
a  matter  of  lucre  and  not  of  justice  :  whereby  such  falsity  and 
confusion  have  crept  into  their  records  (which  ought  to  be  the 
(  standing  evidence  of  families,  descents,  and  coat-armour)  that, 

i  though  formerly  some  credit  has  been  paid  to  their  testimony, 

(  now  even  their  common  seal  will  not  be  received  as  evidence  in 

any  court  of  justice  in  the  kingdom.    2  Roll.  Abt.  £  Jonea^ 

224.    But  their  original  visitation -books,  compiled  when  pro- 
f  gresses  were  solemnly  and  regularly  made  into  every  part  of 

l  the  kingdom,  to  inquire  into  the  state  of  families,  and  to  register 

t  such  marriages  and  descents  as  were  verified  to  them  upon  oath> 

are  allowed  to  be  good  evidence  of  pedigrees*    And  it  is  much 
i  to  be  wished,  that  this  practice  of  visitation  at  certain  periods 

were  revived  ;  for  the  failure  of  inquisitions  px&£  mortem,  by  the 
abolition  of  military  tenures*  combined  with  the  negligence  of 
e  heralds  in  omitting  their  usual  progresses,  has  rendered  the  pro  at 

I  of  a  modern  descent,  for  the  recovery  of  an  estate  or  succession 

r  to  a  title  of  honour,  more  difficult  Chan  that  of  an  ancient.  This 

will  be  indeed  remedied  for  the  future,  with  respect  to  claims  of 
peerage>by  a  standing  order  (1 1  May,  17t">7)  of  the  house  of  lords  ; 
directing  the  heralds  to  take  exact  accounts,  and  preserve  re- 
gular entries  of  all  peers  and  peeresses  of  England)  and  their  i  t> 
spective  descendants ;  and  that  an  exact  pedigree  of  each  peer, 
and  his  family,  shall,  on  the  day  of  his  first  admission,  be  deliver- 
ed to  the  house  by  Garter,  the  principal  king  at  arms.  But  the 
general  inconvenience,  affecting  mere  private  successions,  still 
continues  without  a  remedy*    J  Comm.  10^-106. 

Court  Christian,  curia  christic7!irau$.~\  The  ecclesiastical  ju- 
dicature, opposed  to  the  civil  court,  or  lay  tribunal :  and  as  in  se- 
cular courts,  human  laws  are  maintained,  so  in  the  court  christian y 
the  Jaws  of  Christ  should  be  the  rule.  And  therefore  the  judges 
are  divines  \  as  archbishops,  bishops,  archdeacons,  !kc.  2  Inst. 
See  fiostt  tit*  Court*  EcciesiaRticaL 

Courts  of  Conscience,  curia  con$cienti&.~\  Courts  for  the  re- 
covery of  small  debts  by  summary  process  before  commissioner* 
appointed  fcr  that  purpose.    In  the  9th  year  of  Kifeg  f&n.  VIIj. 
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the  court  of  conscience*  or  court  of  rtyne*t&i  in  London^  was  erect- 
ed ;  there  was  then  made  an  act  of  common  council,  that  the 
lord  mayor  and  aldermen  should  assign  month ly  two  aldermen 
and  four  discreet  commoners,  to  be  commissioners  to  sit  in  this 
court  twice  a  week,  to  bear  and  determine  ;dl  matters  brought  be- 
fore tht:iu  between  pity-  ai  d  party,  between  citizens  and  freemen 
of  London*  in  all  cases  where  the  debt  or  damage  was  tinder  40*. 
And  this  act  of  common  council  was  confirmed  by  stat.  1  Jar.  I.  c 
14,  which  empowered  the  commissioners  of  this  court  to  make  such 
orders  between  the  parties  touching  such  debts,  as  they  should  find 
stand  to  equity  and  good  conscience.  The  stat,  3  Jac,  1.  r.  15. 
fully  establishes  this  court;  the  course  and  practice  whereof  is  by 
summons,  to  which  if  the  party  appear,  the  commissioners  pro- 
ceed summarily ;  examining  the  witnesses  of  both  parties,  or  the 
parties  themselves  on  oath,  and  as  they  see  cause  give  judgment 
And  if  the  parry-  summoned  appear  not,  the  commissioners  may 
commit  him  to  the  compter  prison  till  he  does ;  also  the  commis- 
sioners have  power  to  commit  a  person  refusing  to  obey  their  or- 
ders, fee* 

By  stat.  14  Cm.  IL  c.  10,  the  proceedings  of  the  court  of  con- 
science are  regulated  ;  and  in  case  any  person  affront  or  insult 
any  of  the  commissioners  on  their  certifying  it  to  the  lord  mayor, 
he  shall  punish  the  offender  by  fine,  not  exceeding  20$.  or  may 
imprison  him  ten  days.  Sec  25  Geo.  Hi.  c.  45.  26  Geo.  IIL  c  38. 
Debtors. 

By  39  &  40  Geo.  III.  c.  J 04.  (a  local  actT)  the  acts  3  Jot.  I.c,  15.  and 
14  Gro.  ILr.  SO,  are  explained  and  amended,  and  the  jurisdiction 
of  the  JLwdon  court  of  conscience  extended  to  St.  See  7  Easi^ 
17.  50. 

Courts  of  conscience  have  been  established  in  many  parts  dT 
the  kingdom  by  acts  passed  tor  that  purpose.  It  has  of  late  been 
the  practice  to  extend  the  jurisdiction  to  5/.  and  to  direct  that  a 
forger  number  of  commissioners  shall  be  requisite  when  the  de- 
mand exceeds  40$.  than  when  it  is  within  that  value.  See  further, 
tit.  County  Court Debtors,  &c. 

By  stat.  19  Gro.  III.  r>  70.  so  much  of  all  acts  for  recovery  of 
small  debts  as  authorizes  the  arrest  of  a  defendant  for  less  than 
10/.  is  repealed,  §  3.  And  by  §  4.  of  the  same  act  it  is  provided,  that 
in  all  cases  when  final  judgment  shall  be  obtained  in  any  inferior 
court,  and  affidavit  made  thereof  in  any  court  of  record  at  TVrst- 
jninstcr,  and  of  execution  being  issued  against  the  person  or 
effects  of  the  defendant ;  and  that  the  same  cannot  be  found  within 
ihe  jurisdiction  of  the  inferior  court  ;  the  record  of  such  judgment 
may  be  removed  into  the  superior  court,  and  writs  of  execution 
issued  to  the  sheriff  of  any  county.  &e.  By  33  Gro.  III.  c.  GS* 
these  provisions  are  extended  to  judgments  in  the  courts  of  ^reat 
sessions,  and  county  courts  in  Wales,  and  to  the  courts  oi  the 
counties  palatine  of  Chester^  Lancastery  and  Durham* 

By  25  Geo.  IIL  es  45,  as  to  the  courts  of  conscience  in  London, 
Middlesex,  and  Sout&ivark,  and  by  26  Geo.  III.  c.  58.  which  extends 
to  all  courts  of  conscience  in  the  kingdom,  the  time  of  imprison- 
ment of  debtors  in  execution  i*  regulated,  so  that  it  ahull  not  **si 
jmorc  than  20  days  for  debts  not  exceeding  20*.  nor  more  than  4r 
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days  for  debts  not  exceeding  40*.    Like  limitations  are  made  by 
subsequent  local  acts  For  the  respective  jurisdictions. 
Court »  County*    See  tit*  County  Court* 
Court  of  Delegates.    See  po&ty  tit.  Courts  Ecclesiastical)  6, 
Courts  Ecclesiastical,  curia  ecclesiastic or,  Spiritual  Courts^] 
Are  those  courts  which  arc  held  by  the  king's  authority  as  su- 
preme governor  of  the  church,  for  matters  which  chiefly  concern 
religion*    4  Znbf,  321.    And  the  lama  and  constitutions  whereby 
the  church  of  England  is  governed,  are ;  L  Divers  immemorial 
tuxtoms*     2.  Our  own  provincial  constitutions ;  and  the  canons 
made  in  convocations,  especially  those  in  the  year  1603-    3*  Sla- 
T  tutes  or  vote  of  parliament  concerning  the  affairs  of  religion,  or 

causes  of  ecclesiastical  cognisance  ;  particularly  the  rubric  As  in 
our  common  firaycr  book%  founded  upon  the  statutes  of  uniformity- 
4.  The  articles  of  rcBgion,  drawn  up  in  the  year  1562,  ArticuH 
J  Cleriy  9  Ediv<  II.  and  established  by  33  EUz,  cap*  12*    And  it  is 

said,  by  the  general  canon  !<nvy  where  all  others  fail. 

As  to  suits  in  spiritual  or  ecclesiastical  courts,  they  are  for  the 
reformation  of  m aimers,  or  for  punishing  of  heresy,  defamation, 
laying  violent  hands  on  a  clerk,  and  the  like ;  and  some  of  their, 
lit  suits  are  to  recover  something  demanded,  as  tithes,  a  kgacy,  con- 

f.  tract  of  marriage,  Stc.    And  in  causes  of  this  nature  the  courts 

j  may  give  costs,  but  not  damages :  things  that  properly  belong  to 

I.  these  jurisdictions  avc  matrimonial  and  testamentary;  and  such 

defamatory  words,  for  which  no  action  lies  at  law ;  as  for  call- 
1  ing  one  adulterer,  fornicator,  usurer,  or  the  like.    1 L  Rep.  54> 

1  Dytr>  240. 

(i  The  proceedings  in  the  ecclesiastical  courts  are  according  to  the 

civil  and  canon  lawt  by  citatio?i,  lidely  anmucr  upon  oath,  proof  by 
witnesses^  and  presumptiojis*  <$c,  and  after  sentence*,  for  contempt, 

c  by  cjccommuTucation ;  and  if  the  sentence  is  disliked,  by  appeal. 

i  The  jurisdiction  ol  these  court  n  is  voluntary,  or  contentious  -*  the 

p,  voluntary  is  merely  concerned  in  doing  what  no  one  opposes,  as 

rf  granting  dispensations,  licenses,  faculties,  See 

The  punishments  inflicted  by  these  courts,  are  censures,  pu- 

l  nishmcnts  pro  salute  unim&y  by  way  of  penance,  Sec.    They  are  not 

B  courts  of  record.    Sec  further,  tit.  Prohibition* 

Much  oppression  having  been  exercised  through  the  channel  of 
these  courts,  on  persons  charged  with  trifling  offences  within 
their  spiritual  jurisdiction,  the  stat.  27  Geo,  III.  c.  44.  limits  the 
time  of  commencing  suits  for  defamatory  words  to  sis  months,  and 
for  incontinence  and  beating  in  the  church-yard  to  eight  monihs. 
See  tit.  Limitations,  Fornication. 

In  briefly  recounting  the  various  species  of  ecclesiastical  courts, 
or  as  they  are  often  styled,  couris-christian,  {curtx  chriotianitalis^ 
we  may  begin  with  the  lowest,  and  so  ascend  gradually  to  the 
supreme  court  of  appeal. 

1.  The  Archdeacon'' 's  Court  is  the  most  inferior  court  in  the 
whole  ecclesiastical  polity.  It  is  held  in  the  Jtrehdeacon's  absence 
before  a  judge  appointed  by  himself,  and  culled  his  official;  and  its 
jurisdiction  is  somciimes  in  concurrence  with,  sometimes  in  ex- 
clusion of)  the  bishop's  cour  t  of  the  diocese.  From  hence,  how- 
ever, by  stat.  24  Bee.  VII T.  &  12.  au  appeal  lies  to  that  of  the 
bishop. 

Vox.  It  T 
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2.  The  Consistory  Court  of  every  diocesan  bishop  is  heid  n 
their  several  cathedrals,  for  the  trial  of  all  ecclesiastical  causes 
arising  within  their  respective  dioceses.  The  bishop's  chancellor* 
or  his  commissary,  is  the  judge;  and  from  his  sentence  an  appeal 
lies,  by  virtue  of  the  same  statute,  to  the  archbishop  of  each  pro- 
vince respectively. 

3.  As  to  the  Court  $/  Jlrthcsy  see  tit.  Arches  Cburt. 

4.  The  Court  of  Peculiars,  is  a  branch  of  and  annexed  to  the 
court  of  arc  he*.  It  has  a  jurisdiction  over  all  those  parishes  dis- 
persed through  the  province  of  Canterbury  in  the  midst  of  other 
dioceses,  which  are  exempt  from  the  ordinary's  jurisdiction,  and 
subject  to  the  metropobtan  only.  All  ecclesiastical  causes  ari- 
sing within  these  peculiar  or  exempt  jurisdictions,  are,  originally, 
cognisable  by  this  court;  from  which  an  appeal  lay  formerly  tot  lie 
Pope,  but  now  by  the  stat.  25  Hen.  VIII.  c.  19.  to  the  king  in 
chancery. 

5.  The  Prerogative  Court  is  established  for  the  trial  of  all  tes- 
tamentary causes,  where  the  deceased  hath  left  bona  notabilia.  with- 
in two  different  dioceses.  In  which  case  the  probate  of  wills  be- 
longs to  the  bishop  of  the  province,  by  way  of  special  preroga- 
tive. And  all  causes  relating  to  the  wills,  administrations,  or  le- 
gacies of  such  persons  are,  originally,  cognisable  herein ,  before 
a  judge,  appointed  by  ihe  archbishop,  called  the  judge  of  the 
prerogative  court,  from  whom  an  appeal  lies  by  stat.  25  Hen. 
VIII-  c,  19.  to  the  king  in  chancery,  instead  of  the  pope  as  for- 
merly. 

G.  The  Great  Court  of  dfifieal  in  all  ecclesiastical  causes,  vi/.. 
the  Court  of  Delegates  (judices  dclega-ii)  appointed  by  the  king's 
commission  under  his  great  seal,  and  issuing  out  of  chancery,  to 
represent  his  royal  person,  and  hear  all  appeals  made  to  him  by 
virtue  of  the  be  fore -mentioned  statute  of  Hen.  VI II.  This  com- 
mission is  frequently  tilled  with  lords  spiritual  and  temporal,  and 
always  with  judges  of  the  courts  at  WcstTmtsitr^  and  doctors  of 
the  civil  law.  Appeals  to  Rome  were  always  looked  upon  by  the 
Jingti&h  nation,  even  in  the  times  of  popery,  with  an  cvi!  eye;  as 
being  contrary  to  the  liberty  of  the  subject,  the  honour  of  the 
crown,  and  the  independence  of  the  whole  realm  \  and  were  first 
introduced  in  very  turbulent  times  in  Lhc  sixteenth  year  of  King 
Stephen,  (A.  D.  USL)  at  the  same  period  (Sir  Henry  fyetman  ob- 
serves) that  the  civil  and  canon  laws  were  first  imported  into 
England.  Cod.  Vet.  .Leg.  315.  But  in  a  few  years  after,  to  obvi- 
ate this  growing  practice,  the  constitutions  made  at  Clarendon,  11 
Hen.  II.  on  account  of  the  disturbances  raised  by  the  archbishop 
Beckett,  and  other  zealots  of  the  holy  see,  expressly  declare,  (cha/i. 
$,)  that  appeals  in  enures  ccclesiLjstlcrJ  ought  to  lie,  from  the 
archdeacon  to  the  diocesan ;  Trom  the  diocesan  to  the  arch- 
bishop of  the  province ;  and  from  the  archbishop  to  the  king  ;  and 
are  not  to  proceed  any  farther  without  special  license  from  the 
crown.  But  the  unhappy  advantage  that  was  given  in  the  reigns 
of  King  John,  and  his  son  Henry  III.  to  the  encroaching  power  of 
the  pope,  who  was  ever  vigilant  to  improve  all  opportunities  of 
extending  his  jurisdiction  hither,  at  length  riveted  the  custom 
of  appealing  to  Rome  in  causes  ecclesiastical  so  strongly,  that  it 
never  could  be  thoroughly  broken  off;  till  the  grand' rupture 
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happened  in  the  reign  of  Henfy  VIII.  when  all  the  jurisdiction 
usurped  by  the  pope  in  mutters  ecclesiastical  was  restored  to  the 
crown,  to  illicit  it  originally  belonged;  so  that  the  stat,  2s  Hen. 
VI II,  was  but  declaratory  of  the  ancient  Jaw  of  the  realm.  Altmt. 
324.  But  in  case  the  king  himself  be  party  in  any  of  these  suits, 
the  appeal  does  not  then  lie  to  him  in  chancery,  which  would 
be  absurd;  but  by  the  stat.  24  Iftn.  VlU.  c.  loall  the  bishops 
of  the  realm  assembled  in  the  upper  house  of  convocation. 

7.  A  Commission  of  Rcvieiv}  is  a  commission  sometimes  grant- 
ed, iii  extraordinary  cases,  to  revise  the  sentence  of  the  court  of 
delegates ;  when  it  ts  apprehended  they  have  been  led  into  a  ma- 
terial error.  This  commission  the  king  may  grant,  although  the 
slats-  24  &  25  Hen.  VIII.  before  cited,  declare  the  sentence  of  the 
delegates  definitive ;  because  the  pope  as  supreme  head  by  the 
canon  law  used  to  grant  such  commission  oi  review ;  and  such 
authority  as  the  pope  heretofore  exerted,  is  now  annexed  to  the 
crown  by  stats.  26  Hen.  VI1L  c.  1.  and  5  £%.  c,  I.  Hut  it  is  not 
matter  of  right,  which  the  subject  may  demand  e.v  debito  juatitia; 
but  merely  a  matter  of  favour*  and  which  therefore  is  often  de- 
nied. 

These  are  now  the  principal  courts  of  ecclesiastical  jurisdic- 
tion ;  none  of  which  arc  allowed  to  be  courts  of  record  j  no  more 
than  was  another  much  more  formidable  jurisdiction)  but  now  de- 
servedly annihilated,  viz*  the  court  of  the  kind's  high  commission 
in  causes  ecclesiastical.  This  court  was  erected  and  united  to 
the  regal  power  by  virtue  of  the  stat,  1  Eliz,  c.  I.  instead  of  a  lar- 
ger jurisdiction  which  had  before  been  exercised  under  the  pope's 
authority.  It  was  intended  to  vindicate  the  dignity  and  peace  of 
Lhe  church,  by  reforming,  ordering  and  correcting  the  ecclesias- 
tical slate  and  persons,  and  all  manner  of  errors,  heresies,  schisms, 
abuses,  offences,  contempts  and  enormities.  Under  the  shelter 
of  which  very  general  words,  means  were  found  in  that,  and  the 
two  succeeding  reigns,  to  vest  in  the  lu^h  commissioners  extraor- 
dinary, and  almost  despotic  powers  of  lining  and  imprisoning ; 
which  they  exerted  much  beyond  the  degree  of  the  offence  itself, 
and  frequently  over  offences  by  no  means  of  spiritual  cognisance, 
for  these  reasons  this  court  was  justly  abolished  by  stat,  16  Car. 
1.  c.  2.    See  .3  Comm.  64.  ct  seq. 

The  wrongs  or  injuries  cognisable  by  the  ecclesiastical  court 
not  for  the  reformation  of  the  offender  himself,  relate  chiefly  to 
the  non-payment  of  tithes,  or  other  ecclesiastical  dues,  and  fees  \ 
for  spoliations  and  dilapidations  of  church  benefices,  churches,  Sec, 
Matrimonial  causes  and  testamentary  causes:  As  to  all  of  these 
see  the  proper  titles  in  this  Dictionary. 

See  further,  on  the  general  principles,  as  to  the  jurisdiction 
of  ecclesiastical  courts,  this  Dictionary^  tit.   Canon  Law,  Civi; 

Courts  of  EquiTY,    See  tit.  Equity. 

Courts  of  Guerha.  Costs  holden  upon  neighbour  feuds  and 
riots.    Scotch  Diet* 

Coukt  of  Hustings,  curia  hus(ingi^\  The  highest  court  of 
record  holden  at  Guildhall,  for  the  city  of  London,  before  the  lord 
mayor  and  aldermen,  the  sheriffs  and  recorder.  4  Inst.  247.  This 
eottr.t  determines  all  picas  rtralj  personal  and  wixl :  and  here  all 
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lands,  tenements,  and  hereditaments*  rents  and  services,  within  die 
city  of  -London  and  suburbs  of  the  same,  are  pleadable  in  two  Hus- 
tings ;  one  called  the  huntings  of  film  of  tand*,  and  the  other 
huntings  of  common  picas.  In  this  court  the  burgesses  to  serve 
for  the  city  in  parliament  must  be  elected  by  the  livery  of  the  re- 
spective companies. 

In  the  hustings  of  plea  of  lands,  are  brought  writs  of  right  patent 
directed  to  the  sheriffs  of  JLondon,  on  which  writs  the  tenant  shall 
have  three  summonses  at  the  three  hustings  next  following ;  and 
after  the  three  summons,  there  shall  be  three  essoins  at  three 
other  hustings  next  ensuing,  and  at  the  next  hustings  after  the 
third  essoin,  if  the  tenant  makes  default,  process  shall  be  had 
against  him  by  grand  cape,  or  petit  cape,  ETc  If  the  tenant  ap- 
pears, the  demandant  is  to  declare  in  the  nature  of  what  writ  he 
will;  without  making  protestation  to  sue  in  nature  of  any  writ; 
then  the  tenant  shall  have  the  view,  kc.  and  if  the  parties  plead  to 
judgment,  the  judgment  shall  be  given  by  the  recorder:  but  no 
damages,  by  the  custom  of  the  city,  are  recoverable  in  any  such 
writ  of  right  patent 

In  the  Hustings  of  common  pleas  are  pleadable,  writs  ex  gravi 
querela^  writs  of  gavelet,  of  dower,  waste,  cS'c  also  writs  of  eac$- 
gent  are  taken  out  in  the  hustings  ;  and  al  the  fifth  hustings  the 
outlawries  are  awarded,  and  judgment  pronounced  by  the  Re- 
corder. 

If  an  erroneous  judgment  is  given  in  the  hustings  the  party 
grieved  may  sue  a  commission  out  of  chancery*  directed  to  cer- 
tain persons  to  examine  the  record,  and  thereupon  do  right.  I 
Eo(L  jibr.  745*  See  further,  the  Privikgia  Pondini ;  and  this 
Dictionary,  tit,  London. 

Court  of  the  Duchy  or  Lancaster.  See  tit.  Chancellor 
of  the  Duchy,  &c. 


Court  Leetj  or  Leet. 

The  word  Leet  is  not  to  be  found  either  in  die  Saxon  law,  or  iu 
Glanvil)  Bractcn,  Britton,  Pleta,  or  the  Mirror \  our  most  ancient 
law  writers  -t  nor  in  any  statute  prior  to  stat.  27  Edw.  111.  c>  28. 
though  it  is  allowed  to  occur  in  the  conqueror's  charter  for  the 
foundation  of  Battle  sibbey^  and  not  unfrequently  in  Domesday 
Book,  S/ieim*  v.  Lcia,  It  seems  to  be  derived  from  the  Saxon* 
teod,  plebs  ;  and  to  mean  the  populi  curia,  or  folk-mole,  as  the 
sheriff's  ton  it]  or  leet  of  the  county  (at  least)  appears  to  have  been 
once  actually  called,  faeje  Spelman  in  -verb.  Pclksmote,)  in  contra- 
diction, perhaps*  to  the  halmote  or  court  baron,  which  consisted 
ol  the  free  tenants  only,  who,  being  few  In  number,  might  conve- 
niently assemble  in  ike  lord's  hall ;  whereas  the  leety  which  re- 
quired the  attendance  of  all  the  resiants,  within  ihe  particular 
hundred,  lordship,  or  manor*  and  concerned  the  administration  of 
public  justice,  was  usually  held  in  ibc  open  air.  Speiman  in  verb. 
Mallobrrgiun.  According  to  Hawkins ,  (Leach's  Hawk.  P.  C.  ii. 
U2.  tfhicb  sec*)  a  court  leet  is  a  court  of  record,  having  the 
same  jurisdiction  within  some  particular  precinct,  which  the  she- 
riff's tourn  hath  in  the  county.    See  also  4  Comm.  273. 
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The  view  of  frank-pledge,  vims  Jrahci/itegii^  means  the  exami- 
nation or  survey  of  the  free- pi  edges,  or  which  every  man,  not  par- 
ticularly privileged,  was  anciently  obligee]  to  have  nine,  who  were 
bound  that  he  should  be  always  forthcoming  to  answer  any  com- 
plaint- The  better  to  understand  this,  we  tire  to  be  informed, 
that  the  kingdom  being  divided  by  Kin 5  .41  f red  into  counties  or 
shires,  and  each  county  into  hundreds,  and  each  hundred  into  tun- 
ings, each  tithing  containing  ten  families  or  households,  the  heads 
of  these  families  were  reciprocally  bound  and  responsible  for 
each  other;  so  that,  in  fact,  of  every  ten  householders  through- 
out the  kingdom,  each  man  had  nine  pledges  or  sureties  for  his 
good  behaviour. 

L.cct  is  also  a  word  used  for  a  law-day  in  several  of  our  ancient 

statutes.    See  Dyer,  30,  b, 
!  That  the  Ivct  is  the  most  ancient  court  in  the  land  (for  criminal 

1  matters,  the  court  baron,  being  of  no  less  antiquity  in  civil)  has 

1  been  pronounced  by  the  highest  legal  authority,  7  lien.  VI.  12.  b. 

1  RolL  Rc/i.  73.    For  though  we  do  not  meet  with  the  word 

among  the  Saxon$f  there  can  be  no  doubt  of  the  existence  of  the 

thing. 

Lord  Mansfield  states,  that  this  court  was  coeval  with  the  esta- 
i  blishment  of  the  Saxons  here,  and  its  activity  "  marked  very 

visibly  both  amongst  the  Sa.xons  and  the  Danes"    3  Burr.  1 860. 
In  those  times  whoever  possessed  a  vill  or  territory,  with  the  liber- 
}  ties  of  soc,  sacy  &c  (a  long  string  of  barbarous  words,)  was  the 

lord  of  a  manor,  had  a  court  leet,  court  baron,  and  in  a  word, 
t  every  privilege  which  it  seems  to  have  been  possible  for  the  mo- 

il narch  to  bestow,  or  for  the  subject  to  acquire.    Sec  S/teltnan  M 

verb.  Manerium. 

The  leet  is  a  court  of  record  for  the  cognisance  of  criminal  mat- 
ters, or  pleas  of  the  crown,  and  necessarily  belongs  to  the  king ; 
though  a  subject,  usually  the  lord  of  a  manor,  may  be  and  is  en- 
titled to  the  profits,  consisting  of  the  essoin-pencc,  fines  and 
amerciaments. 

It  is  held  before  the  steward  (or  was,  in  ancient  times,  before 
I  the  bailiff)  of  the  lord;  Mirror,  passim.    Finch's  Law,  248*  See 

also,  Kcnm-i's  P.  Ji.  319.  This  officer,  who  should  be  a  barrister 
of  learning  and  ability,  is  a  judge  of  record,  may  take  recogni- 
sance of  the  peace,  may  fine,  imprison,  and,  in  a  word,  as  to  things 
to  which  his  power  extends,  hath  equal  power  with  the  justices 
of  the  bench.  By  stat.  1  Jac.  I.  c.  5.  he  is  prohibited  from  taking 
to  the  value  of  \2d.  for  his  own  use,  by  colour  of  any  grant  of  the 
profits  of  this  court* 

This  court  is  held  sometimes  once,  sometimes  thrice,  but  most 
commonly  twice  in  the  year ;  that  is,  within  a  month  after  Easter^ 
and  a  month  after  Michaelmas ;  and  cannot,  unless  by  adjournment, 
be  held  at  any  lime  not  warranted  by  ancient  usage.  See  Mag, 
Char.  c*  35.  and  Sfielntan  in  v-  Leta  ;  according  to  whom  this  court 
should  be  held  regularly  only  once  a  year ;  though  sometimes  by 
custom  twice,  when  it  is  culled  rezi-diium  lets.  As  to  the  place 
in  which  it  is  held,  that,  it  has  been  said,  may  be  any  where  with- 
in the  puccinct,  8  Hen,  VII.  3.  Owniy  35.  but  more  strictly  speak- 
ing, ought  to  be  certain  and  accustomed.    Iia$tattfs  Entries  ]5h 

All  persons  above  the  age  of  twelve  years,  and  tinder  sixty,  en- 
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cept  peers,  clerks,  women,  and  aliens,  resist  within  the  district 
whether  masters  or  servants,  owe  personal  suit  and  attendance  to 
this  court,  and  ought  to  be  here  sworn  to  their  fealty  and  alls* 
giance.    2  fust.  120,  And  here  also,  by  immemorial  usage 

and  of  common  right,  that  most  ancient  constitutional  officer,  the 
constable,  (4  Inst.  265,)  and  sometimes  by  prescription  the  mayor 
of  a  borough,  (see  stat.  2  Geo,  L  f.  4<)  are  elected  and  sworn. 

The-  general  jurisdiction  of  the  court  extends  to  all  crimes,  of* 
fences,  and  misdemeanors  at  the  common  law,  as  well  as  to  seve* 
ral  others  which  have  been  subjected  to  it  by  act  of  parliament 
These  are  inquired  after  by  a  body  of  the  suitors,  elected,  sworn 
and  charged  for  that  purpose,  who  must  not  be  less  than  twelve, 
nor  more  than  twenty-three ;  and  who,  in  some  manors,  continue 
in  office  for  a  whole  year;  while,  in  others,  they  are  sworn  and 
discharged  in  the  course  of  a  day.  Whatever  they  find  they 
present  to  the  steward;  who,  if  the  offence  be  treason  or  felony, 
must  return  the  presentment  (in  these  cases  called  an  indictment) 
to  the  king's  justices  of  oyer  and  terminer,  and  gaol  delivery. 
See  siats.  U\  1L  r.  13.  1  JSd&o.  1 II.  2~c  IT.  In  all  other  cases 
he  has  power,  upon  the  complaint  of  atiy  party  grieved*  or  upon 
suspicion  of  the  concealment  of  any  offence,  to  cause  an  imme- 
diate inquiry  into  the  truth  of  the  matter  by  another  jury.  See 
stats,  j.i  Hen;  VIII-  c:  6.  and  I  Eliz.  c«  IT.  §  10,  But  the  present- 
ment, being  received,  and  the  day  passed,  shall  be  held  true,  and 
unless  it  concern  the  party's  freehold,  shali  not  be  shaken  or  ques- 
tioned by  any  tribunal  whatever.  Hale* a  P.  C.  153,  155.  Leach1  $ 
Haivk.  P.  C.  iL  111,  112.  and  II  Co.  -it.  Upon  every  present* 
nitint  of  the  jury  retained  by  the  court,  an  amerciament  follows  of 
course,  which  is  afterwards  assessed  in  open  court,  agreeable  to 
Magna  Char  to,  c.  14.  by  the  flares  car/*,  that  is,  the  peers,  or 
equals  of  the  delinquent ;  and  a/peered  or  reduced  to  a  precise  sum 
by  two  or  more  suitors  sworn  to  be  impartial.  8  Pe/i.  39.  Sec 
also,  stat.  Jl\  I.  c.  6.  And  that  these  statutes  were  in  this  parti- 
cular but  an  affirmation  of  the  common  law,  see  8  Rcfi.  39.  b*  2 
Inst.  27.  The  amerciaments  thus  ascertained  are  then  estreated 
(or  extracted)  from  the  roll  or  book  in  which  the  proceedings  arc 
recorded  and  levied  by  the  bailiff,  by  distress  and  sale  of  the  par- 
ty's goods,  (8  Reft.  41.)  by  virtue  of  a  warrant  from  the  steward  to 
that  effect,  or  may  be  recovered  by  other  means,  as  by  process 
of  levari  facias,  (  Hardr.  47 1  ►)  or  action  of  debt.  {Bull.  -V.  P.  1 67.) 
No  crime  in  those  remote  ages  appears  to  have  been  punished  by 
death;  unless  it  were  that  ol  open  the  ft*  where  the  offender  was 
taken  with  the  mainour,  that  is,  with  the  thing  stolen  upon  him  ; 
and  of  this  crime,  and  this  only,  the  cognisance  did  not  belong  to 
the  lcct.  All  other  offences  of  what  nature  or  degree  soever, 
subjected  the  party  to  mulct  or  pecuniary  fine,  which  was  in  ma* 
ny  cases  determined  and  fixed.  This  pecuniary  composition,  with 
respect  to  certain  capital  offences,  was  abrogated,  and  the  punish- 
ment of  death  substituted  in  its  place  by  King  Henry  1.  S/irjmcr* 
in  v.  Eeho<i  Wilkina.  L.L,.  Sftx .  304. 

It  is  not  improbable  that  the  distinction  of  indictments  for  fe- 
lonies, and  firesetitftu-nis  of  inferior  offences,  owes  its  origin  to  the 
above  measure- 

It  has  been  said,  that  by  the  clause  nullm  vicecomea,  ifc,  in  the 
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Great  Charter*  c.  17.  the  jurisdiction  of  the  leet  was  abridged,  and 
its  power  to  hear  and  determine  taken  away  -,  but  this  has  been 
said  and  repeated  without  due  attention  either  to  the  nature  and 
constitution  of  the  court,  or  to  the  law  of  the  time.  No  offence, 
it  is  well  known,  is  at  this  day,  or,  for  aught  that  appears,  ever 
was,  heard  and  determined  iti  the  leet,  (not-  before  the  period  re- 
ferred to,  by  any  other  criminal  court  in  the  kingdom,)  otherwise 
than  upon  the  presentment  of  twelve  men,  of  what  \vtj  now  rail  in 
most  courts  the  grand  jury.  This  presentment,  as  has  been 
already  observed,  found  and  established  the  fact;  and  judgment, 
whether  of  misfvicortliu,  nmlilaUcm  or  death,  followed  as  an  inci- 
dent or  matter  of  course  \  precisely,  indeed,  as  the  punishment  does 
at  this  day  on  the  verdict  for  the  king  of  the  petty  jury.  In  fact, 
there  fore ,  the  jurisdiction  of  the  leet  was  not  in  the  least  abridged 
or  affected  by  that  charter;  nor  is  it  at  all  probable  that  the  ba- 
rons would  either  seek  or  suffer  the  diminution  of  their  own  pri- 
vileges, of  which,  ou  the  contrary,  there  is  an  express  saving. 

That  this  court  has  no  power  to  inquire  of  the  death  of  a 
man,  or  of  rape,  is  a  more  ancient,  but  not  less  erroneous  opinion. 
The  contrary  is  moat  directly  and  expressly  held  in  the  Statutum 
IM/*,  in  firit ton  y  Fkta,  the  Mirror^  and  the  stat.  of  IS  Kdiv.  II. 
f  which  statute,  though  it  enumerates  certain  particulars  of  the  ju- 
risdiction of  the  leet,  does  not  confine  it  to  them  only,)  all  much, 
older  and  better  authorities  than  the  Book  of  M&ites,  41  Edw.  IIL 
/;.  40.  in  which  that  opinion  first  appears. 

The  steward  of  a  leet  may  award  to  prison,  persons  either  in- 
dicted or  accused  of  felony  before  him,  or  guilty  of  any  contempt 
in  the  face  of  the  court.  Stat.  Wtstm.  3.  c,  13.  which,  however, 
seems  to  apply  only  to  the  sheriff's  tonrn.  See  Cromfi.  J.  P.  92  b< 
Qvt&h,  113. 

See  further,  for  the  whole  of  this  subject;  Com.  Dig.  tit.  Leet. 

The  court  leet  has  now  been  for  a  long  lime  in  a  declining 
way ;  its  business  as  well  as  that  of  the  tourn  having  for  the  most 
pjirt  gradually  devolved  on  the  quarter  sessions.  See  4  Comm.  274- 
3  Burr.  1864. 

This  last  circumstance  is  very  pathetically  lamented  by  the  in- 
genious author,  from  whom  the  above  account  of  the  court  leet  is 
principally  drawn;  and  to  whom  the  editor  of  the  present  work  is 
indebted  for  much  of  the  information  under  tit.  Cotwtable.  How 
far  the  restoration  of  the  powers  of  the  court  leet  in  the  present 
extensive  deluge  of  crimes  is  advisable  or  nut,  is  a  question  not 
to  be  determined  in  the  compass  here  allotted  to  the  subject 
Every  one  desirous  of  being  accurately  informed  of  the  founda- 
tions of  the  JStigtisft  law,  will  wish  UiLit  the  learned  author  from 
whom  the  above  extracts  have  been  made,  would  spend  his  time 
rather  in  examining  the  ancient,  than  condemning  the  present, 
state  of  nur  jurisprudence*  For  the  former  task  he  is  eminent!) 
qualified  ;  the  latter  is  only  worthy  of  inferior  talents. 

Court  of  Marshalsea,  curia  puiatuJ\  A  court  of  record  to 
hear  and  determine  causes  between  the  servants  of  the  king's 
household  and  others  within  the  verge  j  and  hath  jurisdiction  of 
all  matters  within  the  verge  of  the  court,  and  of  pleas  of  t res- pass, 
where  either  party  is  of  the  king's  family,  and  of  all  other  action? 
personal,  wherein  bolh  parties  are  the  king's  servants  ;  and  this  i« 
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the  original  jurisdiction  of  the  Court  of  Marshalsea.  I  Buht. 
211-  But  the  curia  ftataiii,  erected  by  King  Charles  L  by  letters 
patent,  in  the  sixth  year  of  his  reign,  and  made  a  court  of  re- 
cord, hath  power  to  try  all  personal  actions,  as  debt,  trespass, 
slander,  trover,  actions  on  the  case,  &c.  between  party  and  party, 
fhc  liberty  whereof  extends  twelve  miles  about  Whitehall;  stat, 
I  j  Rich,  II.  at.  I.e.  3.  which  jurisdiction  was  confirmed  by  King 
Charles  IL 

The  judges  of  this  court  are  the  steward  of  the  king's  house- 
hold, and  knight  marshal  for  the  time  being,  and  the  steward  of 
the  court,  or  his  deputy,  being  always  a  lawyer,  Cromfti.  Jurisd. 
102,    Kitch,  199.  Sec-    2  Inst.  548* 

This  court  is  kept  once  a  week,  in  Southward :  and  the  pro- 
ceedings here  arc  either  by  cn/riat  or  attachment ;  which  is  to  be 
served  on  the  defendant  by  one  of  the  knight-marshal's  men,  who 
takes  bond  with  sureties  for  his  appearance  at  the  next  court ;  upon 
which  appearance,  he  must  give  bail,  to  answer  the  determination 
of  the  court ;  and  the  next  court  after  the  bail  is  taken,  the  plain- 
tiff is  to  declare,  and  set  forth  the  cause  of  his  action,  and  after- 
wards proceed  to  issue  and  trial  by  a  jury,  according  to  the  cus- 
tom of  the  common  Jaw  courts.  If  a  cause  is  of  importance,  it  is 
usually  removed  into  B.  /f.  or  C.  B.  by  a  habeas  corpus  cum 
causa :  otherwise  causes  are  here  brought  to  trial  in  four  or  five 
court  days-  The  inferior  business  of  this  court  hath  of  late  years 
been  much  reduced,  by  the  new  courts  of  conscience  in  and  near 
London;  for  which  the  four  counsel  belonging  to  the  court  were 
indemnified  by  salaries  during  their  lives,  by  stat.  23  Geo,  II.  c 

By  stat.  2S  Edw.  I.  c.  $  t3>e  steward  and  marshal  of  the  king's 
house  arc  not  to  hold  plea  of  freehold,  Stc>  Error  in  the  Mar- 
shalsea  Court  may  he  removed  into  the  King's  Bench.  Stats. 
5  Edw.  III.  c  2.  MJidw.  IJLsf.  2.  c.  J.  And  the  fees  of  the 
Marshalsea  are  limited  by  the  stat.  2  Hen.  IV.  c<  2$,  This 
Marshalsea  is  that  of  the  household  ;  not  the  King's  Marshalsea, 
which  belongs  to  the  King's  Bench.  See  Court  of  the  Lord 
Steward) 


Coca  f-Martiax. 

Curia  Martlalis.]  A  court  For  trying  and  punishing  the  milita- 
:y  offences  of  officers  and  soldiers. 

I.  Though  the  authority  of  the  Court  of  Chivalry ,  with  regard 
to  matters  of  war,  &c.  both  within  and  without  the  realm,  not  de- 
terminable by  the  general  municipal  law,  was  first  established  by 
the  common  taw,  and  afterwards  confirmed  by  several  statutes; 
and  was  never  objected  to,  even  in  criminal  cases,  till  the  post  of 
high  constable  was  laid  aside;  (see  tit.  Constable,  Court  of  Chi- 
valry;) yet  we  find  its  jurisdiction  encroached  upon  much  earlier  ■ 
for  by  die  stat.  *fi  Ha:.  VI.  c.  19.  desertion  from  the  King's  ar* 
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my  was  made  felony*  and  by  stats.  7  Hen,  VII.  c.  1.  3  /jfoi,  VIII. 
<r.  5.  benefit  of  clergy  is  taken  away,  and  authority  given  to  jus- 
tices of  peace  to  inquire  thereof,  and  hear  and  de  term  hie  the 
same.  And  Rafiin  quotes  an  Instance  of  Hen.  VII.  having  or- 
dered those  accused  of  holding  intelligence  with  the  enemy  after 
the  battle  of  Stoke,  1487,  to  be  tried  by  commissioners  of  his  own 
appointing,  or  by  courts-martial,  according  to  the  Martial  Law  ; 
instead  of  the  usual  court  of  justice,  which  was  not  so  favourable 
to  his  design  of  punishing  them  only  by  Rues,  This,  however, 
seems  to  have  been  an  avaricious,  arbitrary,  and  illegal  exertion 
of  power,  not  authorized  by  any  law  of  the  laud. 

From  the  time  the  court  of  chivalry  was  abridged  of  its  ci  imina] 
jurisdiction*  by  the  suppression  of  the  pose  of  High  Constable, 
until  the  revolution,  there  appears  to  have  been  no  regular 
established  court  for  the  administration  of  martial  law.  For 
although  the  court  of  chivalry  still  continued  to  be  held  from  time 
to  time  by  the  earl  marshal,  its  authority  extended  only  to  civil 
matters ;  and  notwithstanding  desertion  was  by  stut,  1  and  3  fid™. 
VI.  c.  2.  made  felony  without  benefit  of  clergy,  and  other  military 
crimes  were  made  punishable  by  fines,  imprisonment,  Sec.  and  by 
stut.  39  Eliz,  c,  \7+  idle  and  wandering  soldiers  and  mariners  were 
to  be  reputed  as  felons,  and  to  suffer  as  in  cases  of  felony,  with- 
out benefit  of  clergy,  (with  some  exceptions,)  and  the  justices 
of  assise  and  gaol-delivery  were  to  hear  and  determine  these  of- 
fences ;  yet  there  are  instances  during  this  period,  of  other  courts 
being  erected  for  the  administration  of  martial  law  -T  and  not  only 
military  persons  made  subject  to  it,  but  many  others  punished 
thereby  ;  some  entirely  at  the  discretion  of  the  crown,  and  others 
by  appointment  of  the  parliament  only ;  and  it  was  a  circum- 
stance of  nearly  a  similar  nature,  that  occasioned  the  enacting  the 
Petition  of  Right  >  3  Car.  L  c.  t.  one  clause  of  which  was,  that 
the  commissions  for  proceeding  by  martial  law  should  be  dis- 
solved and  annulled  ;  and  no  such  commission  be  issued  lor  the 
future. 

Though  undoubtedly  these  commissions  were  illegal,  yet  the 
necessity  of  subordination  in  the  army,  and  the  impossibility  of 
establishing  that  subordination  without  martial  law,  soon  became 
apparent!  and  the  two  houses  of  parliament,  in  the  beginning  of 
their  rebellion  against  Charles  I.  passed  an  ordinance,  appointing 
commissioners  to  execute  martial  law  ;  which  was  certainly  at 
least  as  unconstitutional  an  act  without  the  assent  of  the  king,  as 
any  proceedings  of  his  had  been  without  consent  of  parliament 
So  true  it  is  that  necessity  has  no  law  ;  and  that  usurped  power 
is  always  obliged  to  have  recourse  to  means  to  support  itself,  at 
least  as  severe  as,  and  generally  more  violent  than,  those  which  it 
previously  condemns  in  a  lawful  government  j  which  ii  may  for  a 
while  succeed  in  overturning  on  false  and  specious  pretexts  of 
undefined  liberty. 

This  ordinance  was  passed  Ln  1644,  and  afterwards  renewed 
by  the  parliament  ;  and  in  process  of  time  adopted  as  a  model 
for  the  Mutiny  Act  passed  after  the  Revolution ;  as  many  other 
regulations  made  during  the  powerful  hut  tyrannical  usurpation  ul 
sovereign  authority,  were  afterwards  modified  to  the  true  genius 
of  the  British  constitution* 
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At  the  restoration,  one  of  the  first  steps  taken  by  the  parliament 
vras  to  disband  the  army,  and  to  regulate  the  militia,  among  whom 
a  military  subordination  was  established,  whenever  they  were 
drawn  out  ;  and  fines  and  imprisonments  imposed  on  them  for 
particular  delinquencies.    See  tit.  Militia. 

Charle*  II.  however,  kept  up  5,000  regular  troops,  for  guards 
and  garrisons,  by  his  own  authority;  which  his  successor,  Jac. 
If.  by  degrees  increased  to  30,000,  and  more  numerous  armies 
were  occasionally  raised  by  authority  of  parliament ;  yet  we  find 
no  statute  for  the  government  of  these  troops ;  nor  was  it  till  after 
the  Revolution  that  a  regular  act  of  the  whole  legislature  passed 
for  punishing  mutiny  and  desertion,  &c.  by  courts-martial. 

This  act  was  first  occasioned  by  a  mutiny  in  a  body  of  English 
and  Scots  troops,  upon  their  being  ordered  to  Holland ',  to  replace 
some  of  the  Dutch  troops  which  Wm.  III.  had  brought  over  with 
him,  and  intended  to  keep  in  England.  The  king  immediately 
communicated  this  event  to  the  parliament,  who  readily  agreed 
to  give  their  sanction  to  punish  the  offenders,  and  on  the  3d  Afiril^ 
1689,  (1  IV.  &  M)  passed  an  act  for  punishing  mutiny  and  de- 
sertion, &c  which  was  to  continue  in  force  only  until  November 
following.  It  was,  however,  renewed  again  in  January ,  and  has, 
with  the  interruption  of  about  three  years  only,  from  dfirilj  J69S, 
to  February^  1701,  been  umiuaflu  renewed  ever  since,  with  some 
occasional  alterations  and  amendments,  as  well  in  times  of  peace 
as  war. 

IL  Martial  Law,  as  formerly  exercised  at  the  discretion  of 
the  crown,  and  too  often  made  subservient  to  bad  purposes,  just- 
ly became  obnoxious  i.o  Lhe  people  ,  arid  no';  only  ihc  propriety, 
but  the  legality  of  its  being  executed  in  times  of  peace,  has  been 
absolutely  denied*  It  is  laid  down,  (3  Imp.  52.)  that  if  a  lieutenant 
or  other,  that  hath  commission  of  martial  law,  doth,  in  time  ol 
peace,  hang  or  otherwise  execute  any  man  by  colour  of  martial 
law,  this  is  murder,  for  it  is  against  Magna  Chart  a.  And  ihtk 
{Hint.  C.  JL.  c.  2.)  declares  martial  law  to  be  in  reality  no  law, 
but  something  indulged  rather  than  allowed  as  law;  that  the  ne- 
cessity of  order  and  discipline  is  the  only  thing  which  can  give  it 
countenance;  and  therefore  it  ought  Rot  to  he  permitted  in  time 
of  peace,  when  the  king's  courts  are  open  for  all  persons  to  re- 
ceive justice  according  to  the  laws  of  the  land  ;  -and  if  a  court- 
martial  put  a  man  to  death  in  time  of  peace,  the  officers  are  guil- 
ty of  murder.    See  Hatc*s  P.  C.  45. 

As  future  exigencies,  however,  have  arisen  in  the  state,  it  has 
become  necessary  to  alter  and  amend  the  old  laws  and  enact  new 
ones;  and  since  the  custom  of  keeping  up  standing  armies  in  time 
of  peace  as  well  as  war,  has  become  prevalent  and  general  through- 
out Eurofir,  (a  custom,  as  it  seems,  originally  introduced  *  by 
Charles  VII.  tifjPrance,  a'jout  1445,)  the  legislature  of  Great  Bri- 
tain has  also  judged  it  necessary,  for  the  safety  of  the  kingdom, 
the  defence  of  its  possessions,  and  the  balance  of  power  in  liu- 
ro/u\  (as  the  preamble  to  the  mutiny  act  expresses  it,)  to  main- 
tain! even  in  times  of  peace,  a  standing  body  of  troops;  and  to 
iUtthorizc  the  exercise  of  martial  law  among  them. 
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A  proper  distinction  then  should  be  made  between  martial  Jaw, 
as  formerly  executed*  entirely  at  the  discretion  of  the  crown,  and 
unbounded  in  its  authority,  either  as  to  persons  or  crimes,  and 
that  at  present  established,  which  is  limited  with  regard  to  both. 
Courts-martial  are  at  present  held  hy  the  same  authority  as  the 
other  courts  of  judicature  of  this  kingdom;  and  the  king  (or  his 
generals,  when  empowered  to  appoint  them)  has  the  same  pre- 
rogative of  moderating  the  rigour  of  the  law,  and  pardoning  and 
remitting  punishments,  as  in  other  cases;  but  he  can  no  more  add 
to,  nor  alter  the  sentence  of  a  court-martial,  than  he  can  a  judg- 
ment given  in  the  courts  of  law.  Martial  law  is  now  exercised 
tritbtn  its  proper  limits,  by  the  advice  and  concurrence  of  parlia- 
ment, and  the  condemnation  of  criminals  by  courts-martial  aciing 
under  such  authority,  cannot  be  regarded  as  illegal  or  contrary 
to  Magna  Chartu;  since  during  the  existence  of  the  statute  by 
which  these  courts  are  held,  martial  law,  so  modified  and  re- 
strained, is  as  much  part  of  the  law  of  the  land  as  Magna  Char i a 
itself. 

Courts-martial  cannot  sit  before  eight  in  the  morning,  or  after 
three  in  the  afternoon,  except  in  cases  which  require  an  imme- 
diate example ;  the  attendance,  therefore,  of  the  members  does 
not  exceed  seven  hours  at  a  time :  and  they  are  at  liberty  to  ad- 
journ from  day  to  day  till  they  have  fully  considered  the  matter 
before  them  ;  and  when  they  come  to  give  their  opinions,  they 
are  not  under  the  necessity  of  being  unanimous,  but  the  prisoner 
is  condemned  or  acquitted  by  a  majority  of  voices  ;  except  in 
cases  of  death,  where  9  out  of  13,  or  two-thirds?  if  there  be 
more  than  13  present,  must  concur  Ln  opinion.  Article*  of  IVarf 
§  IS.  a.  8,  9, 

As  to  general  court s-mariial,  the  mutiny  act  and  articles  of  war 
are  very  explicit,  both  as  to  the  number  they  shall  consist  of,  and 
the  rank  of  the  officers  who  are  to  compose  them. 

The  crimes  that  are  cognisable  by  a  court -martial,  as  repugnant 
to  military  discipline,  are  pointed  out  by  the  mutiny  act  and  arti- 
cles of  war;  which  every  military  man  is  or  ought  to  be  fully 
acquainted  with,  and  therefore  not  necessary  lobe  recited  here  ; 
and  as  to  other  crimes,  which  officers  and  soldiers  being  guilty 
of,  are  to  be  tried  for  in  the  ordinary  course  of  law,  it  is  needless 
to  enter  into  a  detail  of  t hem- 
By  the  last  article  in  the  code  of  military  laws,  courts-martial 
arc  authorized  to  take  cognisance  of  all  crimes  nor.  cufutat,  and  all 
disorders  and  7iegtect&,  which  officers  and  soldiers  may  be  guilty 
of,  to  the  prejudice  of  good  order  and  military  discipline,  which 
are  not  enumerated  In  the  preceding  articles,  and  punish  them 
at  their  discretion.  Article*  of  War,  §  2Q,  a.  3.  Upon  the  authori- 
ty of  this  article  it  has  been  too  much  the  custom  in  the  army  to 
try  soldiers  by  courts -mania I,  for  thefts  and  other  crimes  cogni- 
sable before  the  courts  of  law.  But  it  seems  questionable,  whe- 
ther an  exception  might  not  in  many  such  cases  be  made  to  their 
jurisdiction;  for  the  mutiny  acts,  and  articles  of  war,  §  II,  a,  I. 
expressly  direct,  that  any  officer,  non-commissioned  officer  or  sol- 
dier who  shall  be  accused  of  any  capital  crime,  violence  or  offence 
against  the  person,  estate  or  property  of  any  of  his  majesty's  sub- 
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tacts*  punishable  by  the  Jaws  of  the  land,  shall  be  delivered  over 
to  the  civil  magistrate  by  the  commanding  officer,  under  penalty 
of  his  being  cashiered  in  case  of  refusal.  There  was  formerly  an 
article,  of  late  omitted,  particularly  authorizing  courts -martial 
to  take  cognisance  of  all  soldiers  accused  of  stealing  from  their 
comrades. 

The  person*  liable  to  martial  law  are  likewise  enumerated  in 
the  acts  and  the  articles.  The  latter  mention  only  officers,  soldiers 
and  persons  serving  with  the  armies  in  the  field.  But  Hale  and 
others  are  of  opinion,  that  client  who  in  a  hostile  manner  invade 
the  kingdom,  wheLher  their  king  were  at  war  or  peace  with  ours, 
and  whether  they  come  by  themselves  or  in  company,  with  Jin- 
gtith  traitors,  cannot  be  punished  as  traitors,  but  must  be  dealt  with 
by  martial  law.  Halt's  P*  C.  cc.  10.  15.  3  Inst,  ill  This,  how- 
ever, meaj>8  martial  lav.'  in  the  strict  sense  of  the  word,  in  which 
it  cannot  he  applied  to  proceedings  under  the  mutiny  act,  and 
which  kind  of  martial  law  is  unknown  in  this  kingdom.  The  re- 
ceiving pay  as  a  soldier,  subjects  the  receiver  to  military  juris- 
diction. The  court  of  G  P>  therefore  refused  to  giant  a  prohibi- 
tion to  prevent  the  execution  of  the  sentence  of  a  court-martial, 
passed  against  one  who  received  fiay  as  a  soldier;  but  who  as- 
sumed the  military  character  merely  for  the  purpose  of  recruit- 
ing, in  the  usual  course  of  that  sen-ice — and  this,  though  the 
proceedings  of  the  court-martial  appeared,  in  some  instances, 
to  be  erroneous.  Grant  v.  Sir  Charter  Gould^  2  H.  Blatk.  Reft. 
69. 

The  articles  of  war,  m  a  few  cases,  point  out  the  express 
sentence  to  be  passed  on  criminals,  without  any  alternative.  In 
some  an  optional  power  is  given,  of  punishing  with  death  or 
otherwise;  and  in  others,  offenders  are  punished  at  the  discre- 
tion of  the  court,  omitting  the  word  death  ;  evidently  mean- 
ing thereby  to  exclude  the  power  of  punishing  capitally  in  such 
ca^cs. 

In  cases  where  an  optional  power  is  vested  in  the  court  to 
punish  with  death  or  otherwise,  the  question  to  follow  that  of 
gkilty  or  770/  guiliy  (upon  the  court  or  the  majority  of  it  declaring 
for  the  former)  is,  whether  or  not  the  prisoner  shall  suffer 
death  ?  If  two-thirds  of  the  court  do  not  concur  in  the  affirma- 
tive, the  votes  of  the  affirmants  are  considered  as  void.  A  lesser 
number  than  two-thirds  being,  as  was  before  said,  incompetent 
to  give  judgment  of  death,  another  question  becomes  necessary 
to  b  •  proposed  to  every  member,  what  punishment,  other  than 
d(Gf/i+  shall  the  prisoner  undergo  ?  And  each  member  gives  his 
voice,  de  jtgt'O,  on  this  question,  wherein  a  majority  is  competent 
to  determine. 

The  crimes  cognisable  by  a  court-martial  may  be  divided  into 
felonies  and  misdemeanors ;  or  more  properly,  into  capital  often  ces} 
and  offences  only  criminal  and  not  capital ;  and  if  on  the  evidence 
a  prisoner  does  not  appear  guilty  of  a  crime  of  so  capital  a  nature 
as  is  set  forth  in  the  charge,  tike  court  may  find  him  guilty  in  a 
less  degree;  but  they  cannot  declare  him  guilty  of  a  mutiny,  or 
any  other  distinct crime  ot  offence,  unless  it  be  likewise  in  the 
rharge  given  against  him,  before  the  trial  commences. 
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Bjrstat.  37  Geo.  Ill-  c.  HO.  his  majesty  is  enabled  more  easily 
and  effectually  to  grant  conditional  pardons  to  persons  under  sen- 
tence by  navai  courts-martial,  and  to  regulate  imprisonment  under 
such  sentences,  viz. 

By  section  !-  if  his  majesty  shall  extend  his  mercy  to  persons 
liable  to  death  by  the  sentence  of  a  naval  court-martial,  a  justice 
of  the  King's  Bench,  fee.  may  on  notification  from  the  secretary 
of  state,  allow  the  benefit  of  such  conditional  pardon  as  if  ii  bad 
passed  under  the  Great  Seal,  and  shall  make  orders  accordingly. 

The  justice  ur  baron  allowing  the  pardon,  shall  direct  the  noti- 
fication, and  order  it  to  be  filed  with  the  clerk  of  the  crown  of  the 
court  of  King's  Bench.  §  9.  Like  provisions  are  made  with  respect 
to  the  army  by  the  annual  mutiny  acts. 

The  judgments  of  courts-martial,  besides  being  open  to  the  dis- 
approbation of  the  king,  or  his  commanders  in  chief,  are  liable  like 
those  of  other  courts,  to  be  taken  cognisance  of,  and  the  members 
punished  for  illegal  proceedings;  for  the  court  of  King's  Bench 
being  the  supreme  cuurt  of  common  Jaw,  hath  not  only  potter 
to  reverse  erroneous  judgments  given  by  inferior  courts,  but  also 
to  punish  all  inferior  magistrates,  and  all  officers  of  justice,  for  all 
wilful  and  corrupt  abuses  of  authority  against  the  known>  obvious, 
and  common  principles  of  justice,  2  Haivk.  P.  C.  c.  3.  §  10,  c. 
27*  §  22.  The  mutiny  act  directs,  that  every  action  against  any 
member  or  minister  of  a  court-martial,  in  respect  to  any  sentence, 
shall  be  brought  in  some  of  the  courts  of  record  at  Westminster^ 
&c.  §  63.  And  there  have  been  many  instances  of  actions  of  this 
nature  in  Westminster-hall.  See  jtfdvy  III.  ad  Jinctn.  An  officer 
on  a  court-martial*,  however,  is  not  liable  to  he  punished  for  mere 
mistakes,  which  an  honest,  well-meaning  man  may  innocently  fall 
into.  And  if  the  plaintiff  or  prosecutor  becomes  nonsuited,  or 
the  defendant  has  a  verdict,  he  shall  recover  treble  costs.  Muti- 
ny Act)  §62.  There  is  also  another  tribunal,  before  which  the 
proceedings  of  courts-martial  are  liable  to  censure  at  least,  namely, 
the  House  of  Commons. 

Courts-martial  are  bound  by  the  same  rules  of  evidence  3S  the> 
courts  of  common  law ;  and  their  general  proceedings,  where  not 
otherwise  regulated  by  act  of  parliament,  must  follow  the  same 
course.    1  £otf,  313. 

It  is  enacted  by  the  mutiny  actay  that  no  officer  or  soldier  being 
acquitted  or  convicted  of  any  offence,  shall  be  liable  to  be  tried 
a  second  time  by  the  same  or  any  other  court-martial,  for  the  same 
offence,  unless  in  the  case  of  an  a/t/im!  from  a  regimental  to  a  ge- 
neral court-martial ;  and  by  the  articles  of  war,  **  If  upon  a  second 
hearing,  the  appeal  shall  appear  to  be  vexatious  and  groundless, 
the  person  so  appealing  shall  be  punished  at  the  discretion  of  the 
general  court-martial.'1  No  sentence  given  by  any  coun-mart'tal, 
and  signed  by  the  president,  is  liable  to  be  revised  more  than 
once.  And  this  may  be  rather  deemed  an  appeal  to  the  same 
court  than  a  new  trial;  since  in  this  ease  the  same  persons  onl> 
are  to  reconsider  what  they  have  already  done,  without  any  new 
judges  being  added  to  them,  or  any  new  witnesses  produced. 

A  distinction  is  made  in  the  oath  taken  by  the  prcsidrnt  and 
members  of  a  court-martial,  and  thai  of  the  judge  advarare.  The 
former  arc  sworm,  not  only  to  conceal  the  vote  or  opinion  of  each 
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particular  member,  but  also  the  sentence  of  the  court*  until  it 
shall  be  approved  by  his  majesty,  or  by  some  person  duly  autho- 
rized by  him :  the  latter  is  only  sworn  not  to  divulge  the  opinion 
of  any  particular  member  of  the  court-martial. 

For  further  particulars,  see  Adye*s  Treatise  on  Courts-Martial} 
from  whence  most  of  the  above  is  abridged.  See  also  this  Diet. 
tit.  Soldiers.  And  as  to  naval  courts-martial,  tit,  JVavy.  See  also 
Mi Arthur  ov  Courts-Martial,  2d  edit.  1805. 

Court  of  Piepowders,  euria  pedis  fiuiveri%ati!\  Is  a  court 
held  in  fairs,  to  do  justice  to  buyers  and  sellers,  and  for  redress 
of  disorders  committed  in  them  ;  so  called,  because  they  are  most 
usu;d  in  summer,  when  the  suitors  to  the  court  have  dusty  feztl 
and  from  the  expedition  in  hearing  causes  proper  thereunto,  be- 
fore the  dust  goes  off  the  feel  of  the  plaintiffs  and  defendants.  4 
Inst.  272.  or  from  pied  pouldrcuux^  a  pedlar.  Barringtoih  Jtn£ 
Stats.  337.  It  is  a  court  of  record  incident  to  every  fair;  and 
to  be  held  only  during  the  time  that  the  fair  is  kept.  Doct*  1$ 
Stud,  c,  5.  As  to  the  jurisdiction,  the  cause  of  action  for  contract, 
slander,  &c.  must  arise  in  the  fair  or  market,  and  not  before  at 
any  former  fair,  nor  aftsr  the  fair.  It  is  to  be  for  some  matter 
concerning  the  same  fair  or  market ;  and  must  be  done,  complain- 
ed of,  heard  and  determined  the  same  day.  Also,  the  plaintiff 
must  make  oath  that  the  contract,  &c.  was  within  the  jurisdiction, 
and  time  of  the  fair.  See  stats.  17  £dw.  TV,  c  2.  1  Rich.  III. 
c.  6, 

The  court  of  Piefiotoder*  may  hold  a  plea  of  a  sum  above  10s. 
and  it  is  said,  judgment  may  be  given  at  another  fair,  at  a  court 
held  there,  and  a  writ  of  error  lies  upon  a  judgment  given.  Dyert 
133.  Fitz.  MB.  18,  This  court  may  not  meddle  with  any 
thing  done  in  a  market)  without  a  special  custom  for  it;  but  for 
■what  is  done  in  a  fnir  only ;  and  not  there  for  slanderous  words, 
unless  they  concern  matters  contract  in  the  fair:  as  where  it  is 
for  slandering  the  wares  of  another,  and  not  of  his  person  in  the 
same  fair.  Moor*  Cas.  854.  The  steward  before  whom  the  court 
is  held,  is  the  judge ;  and  the  trial  is  by  merchants  and  traders 
in  the  fair;  and  the  judgment  against  the  defendant  shall  be  quod 
amercivtur.  If  the  steward  proceeds  contrary  to  the  stat«  17  Edit?. 
IV,  r,  2.  he  shall  forfeit  51. 

From  this  court  a  writ  of  error  Hes  in  the  nature  of  an  appeal 
to  the  courts  at  Wettmtnsfcr*  Cro,  Eliz.  773,  And  those  courts 
are  now  bound  by  the  Stat.  19  Geo.  III.  t,7u.  to  issue  writs  of  execu- 
tion in  aid  of  its  process,  after  judgment,  where  the  person  or  effects 
of  the  defendant  are  not  within  the  limits  of  this  inferior  jurisdic- 
tion.    Sec  Piepowder. 

Court  of  Requests,  curia  re$taaitionum.2  Was  a  court  of 
equity,  of  the  same  nature  with  the  court  of  chancery^  but  inferior 
to  it;  principally  instituted  for  the  relief  of  such  petitioners,  as 
in  conscionablc  cases  addressed  themselves  by  supplication  to  bis 
majesty.  Of  this  court,  the  Lord  Privy  Seal  was  chief  judge,  as- 
sistcd  by  the  Masters  of  Requests;  and  it  had  beginning  about 
the  9  IIe?i.  VII.  according  to  Sir  Julius  Cctsar*$  Tractate  on  this 
subject ;  though  Mr.  Gvfun,  in  his  Preface  to  his  Readings-,  saith 
it  began  from  a  commission  first  granted  by  King:  'fr*-  VIII. 
i 
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TlvU  court  having  assumed  great  power  to  itself,  so  that  it  be- 
ame  burdensome,  Mich,  anno  40  and  41  Eltz<  in  the  court  of  com- 
mon pleas  it  was  adjudged,  upon  solemn  argument,  that  the  Court 
of  Requests  was  no  court  of  judicature,  Sec.  And  by  the  stat*  16 
and  \7  Car.  L  e.  10.  it  was  taken  away.  4  Inst.  97.  See  tit. 
Courts  of  Conscience. 

Court  of  the  Lord  Steward  of  the  King's  House,  The 
Lord  Steward,  or  in  his  absence,  the  treasurer  and  controller  of 
the  king's  house,  and  steward  of  the  Maishalsea,  may  inquire 
of,  hear  and  determine  in  this  court,  all  treasons  murders,  man- 
slaughter, bloodsheds,  and  other  malicious  stvikings,  whereby 
blood  shall  be  shed,  rn  nfiy  of  the  fialaces  awd  houses  of  the  /ring; 
[or  within  the  limits,  i,  e.  200  feet  from  the  gate.  4  Comm.  276.] 
or  in  any  other  house  where  his  royal  person  shall  abide.  And  this 
jurisdiction  was  given  by  the  stat.  33  Ht-n.  VIII,  c.  12.  3  Inst. 
MO.  But  this  court  was  aL  first  intended  only  to  inquire  of  and 
punish  felonies,  &c.  by  the  king's  servants  against  any  lord  or 
other  person  of  the  king's  council.  3  Hen.  VII.  c.  14.  See  4 
Comm.  276. 

Court  of  Star-Cm  amber,  curia  earner  $  stellate, .]  A  court 
of  very  ancient  original,  but  new  modelled  by  stats.  3  Hen.  VII.  c . 
].  2\  Hen.  VI1L  c,  20*  which  ordained,  that  the  Lord  Chancel- 
lor, Treasurer,  and  Lord  Privy  Seal,  calling  a  Bishop,  and  Lord  of 
the  King's  Council,  and  the  two  Chief  Justices  to  their  assistance, 
on  bill  or  information,  might  make  process  against  maintainors, 
rioters,  persons  unlawfully  assembling, and  for  other  misdemeanors, 
which j  through  the  power  and  countenance  of  such  as  did  commit 
them,  lifted  up  their  heads  above  their  faults,  and  punish  them  as  if 
the  offenders  had  been  convicted  at  law,  by  a  jury,  Etc.  But  this 
act  was  repealed,  and  the  court  dissolved  by  slat*  16  and  17  Car. 
I*  e.  10.  having  been  used  to  oppress  the  subjectj  particularly  in 
matters  of  state. 

Courts  ok  Universities,]  These  arc  the  chancellor's  courts 
in  the  two  universities  of  England^  Oxford  and  Cambridge;  which 
two  learned  bodies  enjoy  the  sole  jurisdiction,  in  exclusion  of  the 
king's  courts,  over  all  civil  actions  and  suits  whatsoever,  when  «i 
scholar  or  privileged  person  is  one  of  the  parties;  excepting  in 
such  cases  where  the  right  of  freehold  is  concerned.  And  these, 
by  the  University  chaner,  they  are  at  liberty  to  try  and  deter- 
mine, cither  according  to  the  common  law  of  the  land,  or  accord- 
ing to  their  own  local  customs,  at  their  discretion  ;  which  has  ge- 
nerally led  them  to  carry  on  their  process  in  a  course  much  con- 
formed to  the  civil  law. 

These  privileges  were  granted  that  the  students  might  not  be 
distracted  from  their  studies  by  legal  process  from  distant  courts, 
and  other  forensic  avocations.  The  oldest  charter,  it  appears, 
containing  this  grant  to  the  university  of  OjrfirJy  was  28  Hen. 
III.  A.  D.  1244.  And  the  same  privileges  were  confirmed  and 
enlarged  by  almost  every  succeeding  prince,  down  to  King  Henry 
VIII.  in  the  fourteenth  year  of  whose  reign  the  largest  and  mos1. 
extensive  charter  of  all  was  granted.  One  similar  to  which  was 
afterwards  granted  to  Cambridge  in  the  third  year  of  Queen  Eli- 
zabeth. But  yet,  notwithstanding  these  charters,  the  privileges 
granted  therein,  of  proceeding  in  a  course  different  from  the 
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law  of  the  land,  were  of  so  high  a  nature,  that  they  were  held  to 
be  invalid  j  for  though  the  king  might  erect  new  courts,  yet  he 
could  not  alter  the  course  of  law  by  his  letters  patent.  There- 
fore, in  the  reign  of  Queen  Elizabeth  a  statute  was  passed,  (13 
Etiz.  c.  29  )  confirming  all  the  charters  of  the  two  universities, 
and  those  of  U  Hen.  VII E,  and  3  Etiz.  by  name.  Which  statute 
established  this  high  privilege  without  any  doubt  or  opposition- 
JtnL\  Ct  nt.  2.  fti  88,  Cent.  3,  jil.  33.  Hard.  504.  Godb.  201 . 
Hist.  C-  L,  33. 

This  privilege,  so  far  as  it  relates  to  civil  causes,  is  exercised 
at  Oxford  in  the  chancellor's  court;  the  judge  of  which  is  the 
vice-chancellor,  his  deputy,  or  assessor.  From  his  sentence  an 
appeal  lies  to  delegates  appointed  by  the  congregation;  from 
thence  to  other  delegates  of  the  house  of  convocation  ;  and  if 
they  all  three  concur  in  the  same  sentence,  it  is  final ;  at  least 
by  the  statutes  of  the  university,  {Tit.  21.  <j  lis.)  according  to 
the  rule  of  the  civil  law,  (Cod.  7.  70,  71.)  But,  if  there  be  any 
discordance  or  variation  in  any  of  the  three  sentences,  an  appeal 
lies  in  the  last  resort  to  judges  delegates,  appointed  by  the  crown 
under  the  great  seal  in  chancery.  5  Comm.  83,  84,  85.  See  2 
Ld.  Raum.  1346*  that  it  is  the  same  at  Cambridge. 

Coukts  or  Wales,  curia:  firintijiatitatis  flattia^  The  courts 
of  the  principality  of  Walts* 

These  courts,  upon  the  thorough  reduction  of  that  principality, 
and  the  settling  of  its  polity  in  the  reign  of  Hen.  VIII.  were  erect- 
ed all  over  the  country ;  principally  by  the  stat.  34  and  35  Men. 
VIII.  r.  26.  though  much  had  before  been  done,  and  the  way 
prepared  by  the  statute  of  Wale*,  12  Edvt.  L  and  other  statutes. 
By  the  statute  of  Henry  VIII.  before  mentioned,  courts -barony 
hundred,  and  county  courts  are  there  established  as  in  England. 
A  session  is  also  to  be  held  twice  in  every  year  in  each  county, 
by  judges  (sec  stat.  18  EUz,  c.  ft.)  appointed  by  the  king,  This 
session  is  to  be  called  the  Great  Sessions  of  the  several  counties 
in  Walesa  in  which  all  pleas  of  real  and  personal  actions  shall  be 
held,  with  the  same  form  of  process,  and  in  as  simple  a  manner 
as  in  the  courts  of  King's  Bench  and  Common  Pleas  at  Westmin- 
ster. See,  for  farther  regulation  of  the  practice  of  these  courts, 
stat.  5  Eliz.  c.  25,  8  Eliz.  c.  20.  8  Geo.  I.  c,  25.  $  6.  6  Geo.  II, 
c.  14.  13  Geo.  III.  c.  51.  Writs  of  error  shall  lie  from  judgments 
In  tins  great  sessions,  it  being  a  court  oi  record,  to  the  court  of 
King's  Bench  at  Wcatmuutfar,  Bui  the  ordinary  original  writs  of 
process  from  the  king*s  courts  at  Westminster,  do  not  run  into  the 
principality  of  Wales,  (2  Roll.  Reft,  14 1.)  though  process  of  exe- 
cution does  ;)  2  Bulst.  156.  2  Saitnd.  193-  Raum.  206,)  as  do  itiso 
prerogative  writs,  lis  writs  of  certiorari,  quo  minus,  mandamus^  and 
the  like.  Cro  Jac.  484,  And  even  in  causes  between  subject  and 
subject)  to  prevent  injustice  through  family  factions  or  prejudices, 
it  is  held  lawful  (in  causes  of  freehold  at  least,  and  it  is  usual  in 
all  others)  to  bring  an  action  in  the  English  courts,  and  try  the 
same  in  the  next  English  county,  adjoining  to  that  part  of  Wale*. 
where  the  cause  arises,  and  wherein  the  venue  is  laid.  Vaugh. 

Hardr.  66.  But,  on  the  other  hand,  to  prevent  trifling 
and  frivolous  suits,  it  is  enacted  by  stat,  13  Geo.  Ill  c  5),  lhat  in 
+rrs<mai  actions,  tried  in  any  E?igtish  county,  where  the  cause  of 
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action  arose,  and  the  defendant  resides  in  tVales,  if  the  plaintiff 
shall  not  recover  a  verdict  for  10/.  he  shall  be  nonsuited,  and 
pay  the  defendant's  costs,  unless  it  he  certified  by  the  judge, 
that  the  freehold  or  title  came  principally  in  question,  or  that 
the  cause  was  proper  to  be  tried  in  such  English  county.  And 
if  any  transitory  actionj  the  cause  whereof  arose,  and  the  defend- 
ant is  resident  in  IVates,  shall  be  hrought  in  any  English  county* 
and  the  plaintiff  shall  not  recover  a  verdict  for  Ittf.  the  plaintiff 
ohall  be  nonsuited,  and  shall  pay  the  defendant's  costs,  deducting- 
thereout  the  sum  recovered  by  the  verdict. 

By  stat  L 1  &  12  TV.  Ill,  a  9.  it  is  enacted,  that  sheriffs  in 
Wiztes,  shall  not  hold  to  bail,  on  process  issuing  out  of  any  of  his 

majesty* a  courts  of  record  at  Westminster^  unless  the  debt  be  sworn 

to  be  20/. 

For  further  satisfaction,  as  to  the  several  courts  within  this 
kingdom,  see  4  Inst,  and  the  Commentaries. 

Court-Lakds,  Domains,  or  lands  kept  in  the  lord's  hands,  to 
serve  his  family.    Sec  Cur  tiles  Terra, 

COUSENAGE.    See  CoscnQgc. 

COUTHUTLAUGH,  from  the  Sax,  coutht  i.  e.  scienst  and  ut- 
laugh)  exlex.]  A  person  that  willingly  and  knowingly  receives  a 
man  outlawed*  and  cherishes  or  conceals  him  ;  for  which  offence 
he  was,  in  ancient  times,  to  undergo  the  same  punishment  as  the 
outlaw  himself.  Bra^t.  lib.  3.  tract-  2.c.  13. 

COWS.    Sec  lit.  Cattle. 

CRAIERA,  craijerj\  A  small  vessel  oT  lading,  a  hoy  or  smack. 
Pat.  2  Rich.  II.    Stat  14  Car,  II.  c.  27. 

CRAlLj  An  engine  made  use  oi'  to  catch  fish.  Blount, 

CRANAGE,  cranagium.l  A  liberty  to  use  a  crane  for  drawing 
up  of  goods  and  wares  of  burden  from  ships  and  vessels,  at  any 
creek  of  the  sea  or' wharf,  unto  the  land,  and  to  make  profit  of 
it.  It  also  signifies  the  money  paid  and  taken  for  the  same.  Stat. 
22  Car.  II.  c.  II. 

CR AN  NOCK.  An  ancient  measure  of  corn.  Cart,  Abb.  Glas. 
MS.f  .19. 

CRASPICIS,  A  whale,  viz.  fifra*  crassus,  Blount. 

CRAST1NO  SANCTI  VINCKNTII,  The  morrow  after  the 
feast  of  St.  Vincent  the  Martyr,  i-  e.  the  22d  of  January;  which  is 
the  date  of  the  statutes  made  at  Mcrtotfy  anno  20  Hen.  II L  There 
arc  likewise  certain  return  day*  of  writ*  in  terms,  in  the  courts 
at  Westminster^  beginning  with  Cra&tinOf&c*  as  Crastino  animatum^ 
the  Morrow  of  Ml  $oul*i  in  Michaelmas  term  ;  Crastino  Purifica- 
tionis  beat<r  Mari<%  Firghtisj  in  Hilary  term  \  Crastino  Ascenshm's 
Domini)  in  Easter  term ;  and  Crastino  satlct*  Trinitatisy  in  Trinity 
term.  Sec  stats.  51  Hen.  ILL  */.  2.  k  3.  32  Hen.  VltL  r2l,  16 
Car.  h  c.  6.    24-  Geo.  II.  c  4B>    Sec  Hays  in  Bank*  Terms. 

CRATKS,  Lat.]  An  iron  grate  before  a  firisony  used  in  the 
time  of  the  Romans.    1  Vent.  504. 

CRAVARE,  To  impeach.  Si  hotnicida  divadietur  ibi  vel  cra- 
votur,  Sic.    £eg.  Hen.  I.  c.  30. 

CRAVEN,  or  CRAVENT,  The  word  of  obloquy,  where,  in. 
ihe  ancient  trial  by  battel,  the  victory  should  be  proclaimed,  and 
the  vanquished  acknowledge  his  fault,  or  urononnce  the  word 
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era-vent,  in  Ihe  name  of  Recreantisse,  &c\  and  thereupon  judgment 
tfas  given  forthwith  ;  after  which  the  recreant  should  become  in- 
famous, he.  2  Imt.  248.  If  the  afificUant  joined  battel,  and  cried 
c?'avrnt}  he  should  lose  Uberam  legem;  but  if  the  appetite  cried 
out  trfif titty  he  was  to  be  hanged.  Bfnst.  221.  See  tit.  Band, 
CHcmfdan. 

CREAMER,  A  foreign  merchant ;  but  generally  taken  for  one 
who  hath  a  stall  in  a  fair  or  market.  Blount, 

CREANSOIi,  creditor i  from  Fr.  croyance.^  Signifies  him  that 
trusts  another  with  any  debt,  money,  or  wares ;  in  which  sense  it 
is  used  in  Old  JVat.  JSrev.  66,  and  38  Elite.  III.  c.  5. 

CREAST,  or  CREST,  crista,']  Any  imagery  or  cawed  work, 
to  adorn  the  head  of  wainscot}  &c.  like  our  modern  cornice:  but 
this  word  is  now  applied  by  the  heralds  to  their  devices  set  over 
a  coat  of  arms.    Kenticfs  Paroch.  Antiq.  573* 

CREATION-MONEY.  This  is  mentioned  in  stat.  12  Car.  It 
*\  1.    See  I  Inst.        in      and  this  Diet.  tit.  Peers. 

CRECHE,  A  drink  in  g-cup.    Moii.Angl.  itim,  l./t.  lot, 

CREDITORS,  Shall  recover  their  debts  of  executors  or  ad- 
ministrators, who,  in  their  own  wrong,  waste  or  convert  to  their 
use  the  estate  of  the  deceased,  &c,  slat.  30  Car.  IT.  c.  r.  Wills 
and  devises  of  lands,  as  to  creditors  on  bonds  or  other  special- 
ties, are  declared  void  j  and  the  creditors  may  have  actions  of 
debt  against  the  hdr  at  law  and  devisees,  3  and  4  IV.  &  M.  c. 
14*  And  in  favour  of  creditors,  whenever  it  appears  to  be  the 
testator J5  intent,  in  a  will,  that  his  land*  should  be  liable  for  pay- 
ing his  debts;  in  such  case  equity  will  make  them  subject,  though 
there  are  not  express  words;  but  there  must  be  more  than  « 
hate  declaration,  or  it  shall  he  intended  out  of  the  personal  estate. 
2  Fern.  Re/:.  708,  Where  one  devises  (fiat  alt  his  debts,  EJV.  shall 
be  first  pakl ;  if  his  personal  estate  is  not  sufficient  to  pay  the 
creditor^  it  shall  amount  to  a  charge  on  Mb  real  estate:  for  that 
purpose.  Prcced.  Cane.  450.  See  tit.  Assets,  Cqptffiolds  Exceu- 
tor,  Fraud. 

CREEK,  crcca,  crfcffl/]  A  part  of  a  haven  where  any  tiling 
is  landed  from  the  sea ;  so  that  it  is  observed,  if  when  you  are 
out  of  the  main  sea  within  the  haven,  you  look  round  and  see 
how  many  landing  places  there  are,  so  many  creeks  may  be  said 
to  belong  to  that  haven.  Crow  ft.  Jiirisd.fot  1 10,  It  is  also  said 
to  be  a  shore  or  bank  whereon  the  water  beats,  running  in  a  small 
channel  from  any  part  of  the  sea;  from  the  Lat.  crepido.  This 
word  is  used  in  the  stats.  4  Hen.  IV.  r.  20.  5  FJiz,  c.  5.  See 
tit.  Navigation  Acts. 

CREMEXTUM  COMITATES,  The  sheriffs  of  counties  an- 
ciently answered  in  their  accounts  for  the  improvement  of  the  kmg*s 
rents  above  the  ancient  vicantict  rents,  under  the  title  of  cremen- 
tum  [hicrewfTiutuu  increase]  comita/us,  or  fir  ma  de  cremcnto  co- 
mitatus.    Hale* a  Sher,  Acco.  ji.  36. 

C  REP  ARE  DCULUAI,  To  put  out  an  eye  j  which  had  a  pecu- 
niary punishment  of  60s.  annexed  to  it.    Leg.  Hen  I  e  7B 

CREST.    Sec  treitst. 

CRET1XUS,  ertttna7\  A  sudden  stream  or  torrent.  Hist. 
Crcyl.  tout.  465,  617. 
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CRIMINAL  CONVERSATION".  See  tit.  Adultery  Baron 
*md  Feme. 

CRO CARDS,  A  sort  of  old  base  money.  See  Pollard^  and 
lit.  Coin, 

CROCIA,  The  crosier  or  pastoral  staff,  so  called  a  simiiitudine 
crueis,  which  bishops,  Sec*  had  the  privilege  to  carry  as  the  com- 
mon ensign  of  their  religious  office ;  being  invested  in  their  pre- 
lacies, by  the  delivery  of  such  a  crosier.  Hence  the  wbcd.crQ£& 
did  sometimes  denote  the  collation  to,  or  di&posal  of,  bishopt4.es 
and  abbeys,  by  the  donation  of  such  pastoral  staff;  so  as  when  the 
king  granted  large  jurisdictions,  exceptis  crociM,  it  is  meant,  ex- 
cept the  collation  or  investiture  of  episcopal  fees,  &c.  Add.  to 
Cowel,    See  tit.  Bishops. 

CROCIARtUS,  The  crociary  or  cross-bearer,  who,  like  our 
verger,  went  before  the  prelate,  and  bore  his  cross.  Liber  de  Mi- 
vaculU  Tho.  Epise*  If  ere f.  MS.  anno,  1290. 

CROFT,  Sax.  croft  am  and  croftu~\  A  little  dose  adjoining 
to  a  dwelling -ho  use  \  and  enclosed  for  pasture  or  arable,  or  any 
particular  use.  In  some  old  deeds  crufta  occurs  as  the  JLathi 
word  for  a  croft-,  but  cum  t  of  tin  el  eroftis,  is  most  frequent*  In- 
gulpk.  It  seems  to  be  derived  from  the  old  English  word  credft^ 
signifying  handy-craft;  because  such  grounds  are  usually  manured 
and  extraordinarily  drest  by  the  hand  and  skill  of  the  owner.  See 
Toft. 

CROISES,  and  croisado.    See  Croyses* 

CROK,  crocus.']  Turning  up  the  hair  into  curls  or  crolrs; 
whence  comes  crook,  crookedf  Etc.    Pat.  2\  Hen.  III. 

CROP,  croftfia^]  The  seeds  or  products  of  the  harvest  in  corn. 
Sec    JFletay  fib.  2.  c.  32. 

CROSS-BOWS,  None  shall  shoot  in,  or  keep  any  cross-bow, 
hand-gun,  hagbut,  &c  but  those  who  have  lands  of  the  value  of 
100/.  per  annum;  and  no  person  shall  travel  with  a  cross-bow 
bent,  or  gun  charged,  except  in  time  of  war ;  or  shoot  within  a 
quarter  of  a  mile  of  any  city  or  market  town,  unless  for  defence 
of  himself  or  his  house,  or  at  a  dead  mark,  under  the  penalty  of 
107.    Stat.  33  Hen.  VIII.  c.  (i>    See  tit*  Arms,  Game. 

CROSSES.  By  stat.  13  Etiz*  c.  2,  crosses,  beads.  See*  used  by 
the  Roman  Catholics,  are  prohibited  to  be  brought  into  this  king- 
dom^ on  pain  of  a  prxmunirey  tsV:.  In  ancient  times,  it  was  usual 
for  men  to  erect  crosses  on  their  houses,  by  which  they  would 
claim  the  privileges  of  the  Tejinplar.s9  to  defend  themselves  against 
their  rightful  lords ;  but  this  was  condemned  by  the  stat  We&tm. 
2,  t..  37.  It  was  likewise  customary  in  those  days  to  set  up  crosses 
in  places  where  the  corpse  of  any  of  the  nobility  rested,  as  it  was 
carried  to  be  buried,  that  a  trmsewuibus  jir.o  ejus  amino  deprece- 
twr.  Waiving,  anno  1291.  There  were  several  of  these  crosses  erect- 
ed over  England,  especially  in  honour  of  the  resting-places  of  our 
kings,  on  their  bodies  being  transmitted  to  any  distant  place  fur 
burial.  But  these  superstitions  sunk  in  this  kingdom  with  the 
Romish  religion. 

CROY,  Marsh  land.    Ingutph.  p.  85 3.  Blount. 

CROYSES,  cruce  signal tf.J  Is  used  by  Brit  ton  for  pilgrims, 
because  they  wear  the  sign  of  the  cross  upon  their  garments. 
Of  these  and  their  privileges)  Brae  ton  hath  treated,  lib.  5.  part  2/. 
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eafi*  2.  part  5.  Under  this  word  are  also  signified  thv  Knights 

of  St.  John  of  Jerusalem,  created  for  the  defence  of  pilgrims  i 
and  likewise  all  those  persons  who  in  the  reigns  of  King  Henry  11. 
Rich.  I.  Hen.  III.  and  Edw,  I*  cruet  signati  took  upon  them  the 
croisado,  dedicating  and  listing  themselves  to  the  wars,  for  the  re- 
cove  ry  of  Jerusalem  and  the  Holy  Land,  Greg*  Stpitag.lib.  lo.c. 
13,  14.  See  a  general  account  of  the  eroisades  in  Rob*  Hist,  £mfi. 
Ch.  V.  vtif.  1.  ft.  22.  Sec. 
CROWN.    See  tit,  King. 

CROWN  OFFICE,  An  office  belonging  to  the  court  of  King's 
Bench,  of  which  the  king's  coroner  or  attorney  there  is  commonly 
master.  The  attorney -general  and  clerk  of  the  crown  exhibit  in- 
formations in  this  office,  for  crimes  and  misdemeanors  ;  the  one 
ex  officio,  and  the  other  usually  by  order  of  court;  and  here  in- 
formations may  be  laid  fdr  offences  and  misdemeanors  at  common 
law,  as  for  batteries,  c&7isftiracie&,  libelling,  nuisances,  com  em/it, 
seditious  words,  &e.  wherein  the  offender  is  liable  to  pay  a  fine 
to  the  king.     Finch,  340.    Show.  109. 

By  stat,  4  and  5  W.  &  M.  c*  1 8*  the  clerk  of  the  crown  in 
If.  R*  is  not  to  receive  or  file  any  information  for  trespass,  bat- 
tery, bV,  without  express  order  of  court ;  nor  to  issue  any  pro- 
cess, without  taking  a  recognisance  in  20/.  penalty  to  prosecute. 
With  effect ;  and  if  the  party  appear,  and  the  plaintiff  do  not 
procure  a  trial  in  a  year,  or  if  verdict  pass  for  the  defendant 
&c.  the  court  shall  award  the  defendant  costs ;  but  this  act  doth 
not  extend  to  informations  in  the  name  of  the  king's  coroner  or 
attorney,  Stc* 

When  a  battery  is  committed  privately,  so  that  the  person  in- 
jured can  make  no  proof  thereof  by  witnesses  at  law  -y  it  is  usual 
to  bring  an  information  in  this  office,  or  to  prefer  an  indictment, 
the  most  legal  method,  where  the  party  may  be  a  witness  for  the 
king}  it  being  his  suit.  Sec  tit.  Indictment^  Information^  King** 
Bench,  Quo  Warranto,  i?c. 

CRUSTUM,  Was  a  garment  of  purple,  mixed  with  many  co- 
lours*   Men.  rfng.tom.  l.fi*  210. 

CRY  DE  PAIS,  On  a  robbery  or  other  felony  done*  hue  and 
cru  may  be  raised  by  the  country  in  the  absence  of  the  constable, 
which  is  called  cry  de  pais.  2  Hale's  Hist.  P.  C,  100,  See  tit. 
Hue  and  Cry* 

CRYPTA,  A  chapel  or  oratory  under  ground,    Du  Cange* 

CUCKING-STOOL.    Sec  tit.  Cas/igatory. 

CODE.  A  cvde  cloth  is  a  ehrysom  or  face-cloth  for  a  child 
baptized.    Vide  Cfirknialc, 

CU1  ANTE  DIVORTIUM,  A  writ  for  a  woman  divorced 
from  her  husband  to  recover  her  lands  and  tenements  which  she 
had  in  fee-simple,  or  in  tail,  or  for  life,  from  him  to  whom  her 
husband  did  alienate  them  during  the  marriage*  when  she  could 
not  gainsay  it,  Reg.  Grig*  233.  Fitz.  M  R.  240.  And  the  heir 
shall  have  a  sur  titi  ante  divortiuw,  where  th^  wife  dieth  before 
the  action  brought ;  as  well  as  he  shall  have  usttr  ctti  in  vita*  Fi/z. 
N.  R.  193.  But  of  an  estate  tail,  the  heir  shall  not  have  sur  cui  in 
vita,  or  ante  t&vor(iumf  but  shall  be  put  to  his  formation  in  the 
descender.    Afcw  Mtt,  Rrev.  454.    See  tit,  Entry. 
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CUI  IN  VITA,  A  writ  of  entry,  for  a  widow  against  him  to 
whom  her  husband  aliened  her  lands  or  tenements  in  his  life-time  i 
which  must  contain  in  it,  that  during  his  life  she  could  not  with- 
stand it,  Heg.  Grig.  233.  Fit 2.  M  19:^  If  husband  and  wife 
he  joint ■-eewnts  before  the  coverture,  and  the  husband  alieneth  alt 
the  land  and  dieth,  she  shall  have  a  cut  in  vita  for  a  moiety,  and 
no  more  ;  but  if  they  arc  joint  futrchascrs)  during  (he  cover ture, 
and  he  alien  all  the  land  and  dieth,  his  wife  shall  have  a  cui  in 
vita  of  the  whole  land ;  because  that  during  the  coverture,  as  to 
fiur  chase,  they  are  hut  one  person  in  law.  Fitz.  A*  J5.  187.  And 
for  this  reason,  if  husband  and  wife,  and  a  third  person,  purchase 
jointly  7  and  the  husband  alieneth  all  in  fee  and  dieth,  the  wife 
shall  have  a  cut  in  vita  of  a  moiety.  Thid. 

Where  the  husband  and  wife  exchange  the  lands  of  the  wife 
for  other  lands,  if  the  wife  agree  unto  the  exchange  after  the  hus- 
band's death,  she  shall  not  have  a  cut  in  vita.  Also,  if  the  wife 
do  accept  of  parcel  of  the  land  in  dower,  of  which  she  hath  a  cui 
in  vita,  by  that  acceptance  she  shall  be  bar  red  of  the  residue. 
JVew  Mit,  JBrev.  430-  If  the  husband  and  wife  lose  by  default  the 
wife's  lands,  after  the  death  of  her  husband,  she  shall  have  a  mi 
in  vita  to  recover  those  lands  so  lost  by  default,  Fitz.  A\  B.  187. 
By  stat.  \%Mdw.  L  c.  3.  cui  in  vita  is  given  to  the  wife  where 
the  deceased  husband  lost  her  lands  by  default  in  his  life-time  ; 
and  she  shall  be  admitted  to  defend  her  right  during  his  lite,  if 
she  come  in  before  judgment  Likewise  if  tenant  in  dower,  by 
the  curtesy,  or  for  life,  do  make  default,  See.  the  heirs,  and  they 
to  whom  the  reversion  bclongeth,  shall  be  admitted  to  their  an- 
swer, if  they  come  before  judgment ;  and  if  on  default  judgment 
Jiappen  to  be  given,  such  heirs,  &c.  shall  have  a  writ  of  entry 
for  recovery  of  the  same,  after  the  death  of  such  tenants.  Sec 
Booth  on  Real  Action^  and  Fitz:.  j\\  B,  See  the  preceding  ar- 
ticle, 

CULAG1UM,  The  laying  up  of  a  ship  in  the  dock  to  be  repair- 
ed.   MS.  Arth.  Trev.  Arm.  dcFlac.  Fdtt.  III. 
CULM.    Sec  CoaL 

CULPRIT,  A  prisoner  accused  for  trial.  The  word  arose  ori- 
ginally from  the  refily  of  the  proper  officer  in  be  half  of  the  khigy 
affirming  a  criminal  to  be  guiltyy  after  he  hath  pleaded  not  guilty^ 
without  which  the  issue  to  be  tried  is  not  joined.  It  is  compound- 
ed of  two  words,  viz*  cut  and  flritf  the  one  an  abbreviation  of  cul- 
fiabifis,  and  the  Other  derived  from  the  French  word  firestyi.  ready; 
and  it  is  as  much  as  to  say  that  he  is  ready  to  prove  the  offender 
guilty-    Sec  4  Comm.  339. 

CUL  REACH,  A  caution  given  by  a  lord  of  regality,  to  punish 
3  malefactor,  whom  he  replevied  from  the  sheriif*    Scotch  Diet. 

CULTURA,  A  parcel  of  arable  land.  Blount. 

CUL  VERT  AGE,  culver taghtm.^  Is  said  by  some  persons  to 
be  derived  from  eulum  el  vcrterc,  to  turn  tail ;  and  in  this  sense, 
zub  nomine  cuh-ertagii,  was  taken  to  be  on  pain  of  cowardice,  or 
being  accounted  cowards.  And  in  this  sense  S/telman  in  voc.  M- 
derling  derives  it  from  Culver ,  a  dove.  But  in  the  opinion  of 
others,  it  rather  signifies  some  base  slavery,  or  the  confiscation 
of  an  estate ;  being  a  feudal  term  for  the  lands  of  the  vassal  for- 
feited and  escheating  to  the  lord ;  and  tub  nomine  cidvertagiiy  in 
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this  signification,  was  under  pain  of  confiscation.  Matt.  Pari^, 
anno  1212, 

CULWARD  and  CULVERD,  A  coward,  or  cowardice.  Chart, 
eem/in  Ed™,  I.    Seethe  preceding  word. 

CUNA-CERVISIjE,  A  tvib  of  ale.  Domesday.  But  this  word 
is  truly  cuva. 

CUNEUS,  A  mint  or  place  to  coin  money.  Coneum  monefttm 
signifies  the  king's  stamp  for  coinage ;  and  H  orn  the  word  cuney  is 
derived  coin.    See  Coin. 

CUNTEY-CUNTEY,  A  kind  of  trial,  as  appears  by  Biwefom 
Bract,  lib.  4-  tract.  3,  c.  J  8.  where  it  seems  to  intend  the  ordinary 
jury, 

►  CURAGULUS,  One  whn  ralceth  rare  of  a  thing,  Man.  Aug. 
torn.  2. 

CURATE,  curator.*]  He  who  represents  the  incumbent  of  a 
church,  parson  or  vicar,  and  takes  aire  of  divine  service  in  his 
stead.  In  case  of  pluralities  of  livings,  or  where  a  clergyman  is 
old  and  infirm,  it  is  requisite  there  should  be  a  curate  to  perform 
the  cure  of  the  church.  He  is  to  he  licensed  and  admitted  by  the 
bishop  of  the  diocese,  or  by  an  ordinary,  having  episcopal  juris- 
diction ;  and  when  a  curate  hath  the  approbation  of  the  bishop, 
he  usually  appoints  the  salary  too  ;  and  in  such  case,  if  he  be  not 
paid,  the  curate  hath  a  proper  remedy  in  the  ecclesiastical  court, 
by  a  sequestration  of  tho  profits  of  the  benefice:  but  if  he  hath 
no  license  from  the  bishop,  he  is  put  to  his  remedy  at  common 
law,  where  he  must  prove  the  agreement  &c.  Right  Clcrg. 
127. 

By  stat,  2S  Htn.  VIII.  c.  II.  such  as  serve  a  church  during 
its  vacancy,  shall  be  paid  such  stipend  as  the  ordinary  thinks 
reasonable  out  of  the  profits  of  the  vacancy  >  or  if  that  be  not 
sufficient,  by  the  successor,  within  fourteen  days  after  he  takes 
possession. 

By  stat.  \  2  jinn,  c.  12.  whore  curates  are  licensed  by  the  bishop, 
they  are  to  be  appointed  by  him  a  stipend  not  exceeding  SOL  per 
«««♦  nor  less  than  20L  a  year,  according  to  the  value  of  the  livings, 
to  be  paid  by  the  rector  or  vicar ;  and  the  same  may  be  done  on 
any  complaint  made. 

By  stat.  36  Geo.  III.  c*  £3.  §  1.  the  bishop  or  ordinary  may  ap- 
point a  stipend  to  curates  of  75L  fier  ami.  with  the  use  of  the 
parsonage-house,  or  allowance  for  it  where  the  rector  or  vicax 
does  not  personally  reside. 

Churches  augmented  by  Queen  jbjne's  bounty,  shall  be  deemed 
benefices  presentative,  and  the  officiating  curate  may  have  a  like 
stipend.    Id.  §  3. 

Bishop  or  ordinary  may  apportion  the  stipend  to  officiating  cu- 
rates of  perpetual  cutvacies  nat  augmented.    t&±  §  5. 

Ordinary  may  license  curates  employed,  though  no  nomination 
shall  have  been  made  to  him  by  the  incumbent,  and  may  revoke 
any  license  subject  to  appeal  io  the  archbishop  of  the  province 
Id.  §  6. 

One  person  cannot  be  cuvatc  in  two  churches,  unless  such 
may  satisfy  the  law,  by  reading  both  morning  and  evening  prayers 
at  each  place:  nor  can  he  serve  one  cure  on  one  Sunday 7  and 
another  cure  on  the  next ;  for  he  must  not  neglect  to  read  mom- 
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ing  and  evening  prayer  in  his  church  every  Lord's  day :  if  he 
doth,  he  is  liable  to  punishment  Com/:.  Incumb.  572.  But  it  is 
otherwise  where  a  church  or  chapel  is  a  member  of  the  parish 
church ;  and  where  one  church  is  not  able  to  maintain  a  curate. 
Can,  43. 

A  curate  having  no  fixed  estate  in  his  curacy,  not  being  institu- 
ted and  inducted,  may  be  removed  at  pleasure  by  ihe  bishop  or 
incumbent  JVoy.  Bui  there  are  /lerfteiual  curates,  as  well  as 
temporary,  who  are  appointed  where  tithes  are  impropriate, 
and  no  vicarage  endowed.  These  are  not  removeable  ;  and 
the  impropriators  arc  obliged  to  find  them ;  some  whereof  have 
certain  portions  of  the  tithes  settled  on  them,  Stat  29  Car.  IL 
c.  8.    Sec  tit.  Parson. 

It  was  provided  in  1603,  by  Can.  33,  that  if  a  bishop  ordains 
any  person  not  provided  with  some  ecclesiastical  preferment,  ex- 
cept a  fellow  or  chaplain  of  a  college,  or  a  Master  of  Arts  of  five 
years  standing,  who  lives  in  the  university  at  his  own  expense* 
the  bishop  shall  support  him  till  he  prefer  him  to  a  living.  3  Burn. 
Meet.  JL,  2S.  The  bishops,  before  they  confer  orders,  require 
either  proof  of  such  a  title  as  is  described  by  the  canon,  or  a 
certificate  from  some  rector  or  vicar,  promising  to  employ  the 
candidate  for  orders  bona  fide  as  a  curate,  and  to  grant  him  a  cer- 
tain allowance  till  he  obtains  some  ecclesiastical  preferment,  or 
shall  be  removed  for  some  fault.  In  a  case  where  the  Rector  of 
St.  Ajmc,  Jt'esfniinatcr^  gave  such  a  title,  and  afterwards  dismissed 
his  curate  without  assigning  any  cause,  the  curate  recovered  in 
an  action  of  a&sumfi&it  the  same  salary  for  the  time  after  his  dis- 
mission, winch  be  had  received  before.  Cowfi.  437.  When  the 
rector  had  vacated  St,  jirme'i  by  accepting  the  living  of  Rochdale^ 
the  curate  brought  another  action  to  recover  bis  salary  after  the 
rector  left  St.  Armc'ss  but  tie  court  of  K+  B.  held  that  that  action 
rould  not  be  maintained as  these  titles  arc  only  binding  upon 
-lidsl-  who  r^-ive  them,  while  they  continue  incumbents  in  the  church 
for  which  such  curate  is  appointed.    Doug.  1 37. 

No  curate  (or  minister)  ought  to  perform  the  duties  of  any 
'  hutch,  before  he  has  obtained  a  license  from  the  bishop*  2 
Burn.  58. 

The  bishop  cannot  increase  the  salary  of  the  curate,  where 
there  is  a  specific  agreement  between  the  incumbent  and  the 
curate.    Freetn.  7a. 

Every  clergyman  that  officiates  in  a  church,  (whether  incumbent 
or  substitute,)  is  in  our  liturgy  called  a  curate.  Curates  inns: 
subscribe  the  declaration,  according  to  the  act  of  uniformity,  or 
arc  liable  to  imprisonment,  &c    See  tit.  Clergyman,  Parson  t  Ah* 

i rfl  Wjjijtm  ,  C/ia/i fuiny  & C, 

CURFEU,  Fr.  rsaurtV,  to  coz'tr,  feu,  me.]  A  bett  which  rifling 
at  8  o3clock  in  the  evening,  in  the  lime  of  William  the  Conqueror} 
by  which  every  person  was  commanded  to  ralte  up;  or  coitifr  over 
his Jtret  and  put  out  his  light:  and  In  many  places  of  England  at 
this  day,  where  a  bell  is  customarily  mug  towards  bed-time*  it  is 
aaid  to  ring  curfew.    Stow?'.*  Annate. 

In  the  Welch  language,  curfa  signifies  a  beating;  also,  a  stroke. 
Richard  a*  &  Antiy.  IJng,  Bri!t.  7%n> 
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CURIA.  This  wxrd  was  sometimes  taken  for  the  persons,  as 
fcud-itory  ami  other  customary  tenants,  who  did  their  suit  and 
service  at  the  court  of  the  Jord.  Ktnn.  Paroch.  Antiq.  159.  Andjit 
was  usual  for  the  kings  of  England  y  in  ancient  times,  to  assemble 
the  bishops,  peers,  and  great  men  of  the  kingdom  to  some  particu- 
lar place,  at  the  chief  festivals  in  the  yearj  and  this  assembly  is 
called  by  our  historians,  curia;  because  there  they  consulted  about 
die  weighty  affairs  of  the  nation.  And  it  was  therefore  called  to* 
lemnis  curia,  augustaHs  curiaf  curia  fiublitay  &c~    See  tit.  Court, 

Curia  adyisaR£  yulT,  Is  a  deliberation  which  a  court  of 
Judicature  sometimes  takes,  where  there  is  any  point  of  difficult 
ty,  before  they  give  judgment  in  a  cause.  A>n>  Book  Entr, 
And  when  judgment  is  staid,  upon  motion  to  arrest  it,  then  it  is 
entered  by  the  judges  curia  ad\-isare  vult,  Shcfi*  Epit.  682.  See 
tit.  Judgment. 

Curia  Census  Ao.u.e,  A  court  held  by  the  lord  of  the  manor 
of  Gravtscnd  for  the  better  management  of  barges  and  boats 
using  the  passage  on  the  river  Thames  from  thence  to  London, 
and  plying;  at  Grcvcscr.d  bridge,  Eec.  mentioned  in  stat.  2  Geo.  IL 
c.  26. 

Cum  a  Claude  xd  a,  A  trrit  to  compel  another  to  make  a 
fence  or  wall,  which  he  ought  to  make  between  his  land  and 
the  plaintiff's,  on  his  refusing  or  deferring  to  do  the  same. 
Reg*  Orig.  155.  This  writ  doth  not  Jie  but  against  him 
who  bath  a  close  adjoining  to  the  plaintiff's  land*  who  is 
obliged  to  enclose  it  j  and  it  lieth  not  but  for  him  who  hath 
a  freehold,  Sec*  It  may  be  sued  before  the  sheriff  in  the  county 
court,  or  in  the  common  pleas;  and  the  judgment  is  to  recover 
the  enclosure  and  damages*  -\ew  .\af.  Brev.  282,  2Sj.  But  if 
the  occupier  of  a  close  adjoining  to  mine,  ought  to  repair  the 
fence  between  the  closes,  and  do  not,  and  his  cattle  stray  into  my 
close  and  do  damage,  I  may  distrain  them  damagc-feasant,  or 
drive  them  out,  and  bring  an  action  of  trespass.  If  my  cattle 
stray  into  his  close  and  do  damage,  he  has  not  a  right  to  distrain 
them,  nor  can  he  support  trespass  against  me  for  the  same. 
Should  my  cattle*  after  straying  into  his  close,  stray  out  of  thc 
same  into  any  high  way  t  or  other  place,  and  be  lost,  or  trespass 
in  the  ground  of  a  third  person,  and  be  by  him  distrained  da- 
raage-feasant,  and  kept  till  replevied,  or  I  hare  made  satisfaction? 
I  may  maintain  an  action  against  the  defaulter,  i.  e*  agains: 
the  occupier  of  the  adjoining  close,  for  not  repairing  his  fence* 
whereby  such  damage  hath  happened  to  me.  The  writ  of  curie 
ctaudenda,  therefore,  is  grown  out  of  use.    See  tit.  Trespass. 

Curia  Domini,  The  lord's  house,  hall  or  court,  where  all  the 
tenants  attend  at  the  time  of  keeping  courts. 

Curia  Penticiarvm,  Is  a  court  held  by  ihc  sheriff  of  Chester. 
in  a  place  there  called  the  Pendict  or  Ptntiee;  and  it  is  probable 
its  being  originally  kept  under  a  fitnthGUACj  or  open  shed  cover- 
ed wiih  boards,  gave  it  this  denomination.  Blount. 

CURNOCK..  A  measure  containing  four  bushels,  or  half  a  quar- 
ter.   Pitta*  lib.  2.c.  12. 

CURRICULUM  The  year,  or  course  of  a  year,  -de tarn  t$t  hoc 
ovtiotiwi  DowJiiicf  incamationis  yuatuor  quinquagtrds  et  auin$uies; 
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quints  luatrisf  et  tr&us  curriculis.  This  is  tlie  year  1028  ;  for 
four  times  50  make  200,  and  five  times  200  make  1000.  Then 
5  lustra  are  25  years,  and  3  curriculi,  3  years  j  making  in  all  the 
very  year*  Blount. 

CURRIERS,  Persons  that  curry  and  dress  leather.  No  cur- 
rier shaU  use  the  trade  of  a  butcher,  tanner,  Etc*  or  shall  curry 
skins  insufficiently  tanned,  or  gash  any  hides  or  leather,  on  pain 
of  forfeiting  for  every  hide  or  skin  6*.  8d.  And  persons  in  Lon- 
don putting  leather  to  be  curried  to  any  but  freemen  of  the  cur- 
riers* company ;  and  such  curriers  not  currying  the  leather  suf- 
ficiently, shall  forfeit  the  ware  or  the  value,  &c.  Stat.  I  Jac.  f.c. 
22-  The  clause  relating  to  freemen  is  repealed ;  but  if  any  cur- 
rier do  not  curry  leather  sent  Mm,  within  sixteen  days  between 
AEcfutelmas  and  Ladyday^  and  in  eight  days  at  other  times,  on  con- 
viction before  a  justice,  he  shall  forfeit  5/.  to  be  levied  by  distress, 
&c.  yet  subject  to  mitigation.  12  Geo.  It.  c.  25,  Curriers  and 
such  as  deal  in  leather^  may  cut  and  sell  it  in  small  pieces  in 
their  shops  to  any  persons  whatsoever.  Stat.  Ibid.  Sec  lit.  Lea- 
ther t  Skins ,  t?c. 

CURSING,  See  Swearing. 

CURSITORS,  tUrtti  de  cur^u.l  Clerks  belonging  to  the 
chancery  who  make  out  original  writs  \  and  are  called  Clerks  of 
Course,  in  their  oath  appointed.  18  Edw.  III.  stat.  5.  There  are 
of  these  clerks  twenty-four  in  number,  which  make  a  corporation 
of  themselves  \  and  to  each  clerk  is  allotted  a  division  of  certain 
counties,  in  which  they  exercise  their  functions.  2  Inst.  670.  See 
lit.  Process. 

CURSONES  TERR^L,  Ridges  of  land.    Stat.  H  Ed™.  IT. 
(JUHSORIjE,  A  sort  of  light  ships  or  swift  sailors.  Ifovede:i% 
Rich,  I. 

CURTESY  of  ENGLAND,  jus  curialitatis  Jnglit.]  Is  where 
a  man  taketh  a  wife  seised  in  fee-simple,  or  fee-tail  general,  or  as 
heiress  in  special  tail,  and  hath  issue  by  her,  male  or  female,  born 
;dive,  which  by  any  possibility  may  inherit,  and  the  wife  dies;  the 
husband  holds  the  lands  during  his  life;  and  is  called  Tenew  fie)' 
legem  Angliszy  or  Tenant  by  the  curtesy  of  England.  See  tit.  Tv- 
nures.  III.  9,  Though  this  is  called  the  Curtesy  of  England^  it  ap- 
pears to  have  been  the  established  law  of  Scotland)  where  it  was 
called  Curialitas.  It  is  likewise  used  in  Ireland  by  virtue  of  au 
ordinance  of  lien,  II  f -  So  that  probably  the  word  curtesy  is  in 
this  sense  understood  rather  to  signify  an  attendance  upon  the 
lord's  courts,  than  to  denote  any  peculiar  favour.  See  2  Ctbntm. 
126. 

Four  tilings  are  requisite  to  give  an  estate  by  the  curtesy ',  viz. 
marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife,  Co. 
Litt,  30.  If  land  descend  to  the  wife  after  the  husband  hath  issue 
by  her;  or  if  die  issue  be  dead  at  the  time  of  her  death,  being 
born  alive  ;  the  husband  snail  be  tenant  by  the  curtesy.  Also  if  a 
child  is  born  aliae,  it  Is  not  material  whether  it  is  baptized,  or 
ever  heard  to  cry,  to  nuke  the  husband  tenant  by  the  curtesy  ;  for 
if  it  is  born  alive,  it  is  enough.    Dycr^  25.    S  Re/i.  34. 

The  words  in  the  general  editions  of  Littleton^  1  Inst.  29.  are 
ayes  ou  Tr/f  j  but  in  Lcttou  and  Mtchlinia*d  edition  they  arc  neet 
..-if,  and  are  translated  bv  Lord  Cafa-,  born  ittii>?,    May  not  the 
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vrord  vife  in  the  first  instance  been  an  error  for  xw,  meaning 
thereby  that  the  issue  must  be  heard,  or  seen ;  so  as  to  ascertain 
its  being  alive? 

But  the  child  must  be  such  as  by  possibility  may  inherit  \  and 
therefore  if  land  be  given  to  a  woman)  and  the  heirs  mate  of  her 
body,  and  she  takes  husband  and  hath  issue  a  daughter,  and  dies; 
as  this  issue  cannot  possibly  inherit,  the  husband  shall  not  be  te- 
nant by  the  curtesy.    Terms  de  Ley. 

If  the  child  is  ripped  forth  of  the  mother's  belly,  after  her  death, 
though  it  be  alive,  it  will  not  cause  tenancy  by  the  curtesy ;  for 
this  ought  to  begin  by  the  issue,  and  be  consummate  by  the  death 
of  the  wife^  and  the  estate  of  tenant  by  the  curtesy  should  a-void 
the  immediate  descent.  Ibid*  A  man  shall  riot  be  tenant  by  the 
curtesy  of  a  bare  right,  title,  use,  ru version,  Sec.  expectant  upon 
an  estate  of  freehold,  unless  the  particular  estate  is  determined 
during  the  coverture ;  nor  of  a  seisin  in  law :  but  if  a  wife  dies 
before  a  rent  becomes  due  ;  or  in  the  case  of  an  advowson,  before 
the  church  becomes  void;  the  hushand  shall  be  tenant  by  the 
curtesy,  though  the  wife  had  only  a  seisin  in  law ;  for  in  this 
case  no  other  seisin  could  be  attained.  Fitz.  A"  B.  149,  Co. 
Litt<  29,  30.  40. 

Though  in  strictness  of  law  there  cannot  be  curtesy  of  Trusts, 
yet  since  Lord  Cctkeh  time  our  courts  of  equity  have  allowed  cur- 
tesy, both  of  trust*  and  other  interests  which  though  in  law  mere 
rights  and  titles,  are  deemed  estates  in  equity ;  and  nwle  to  con- 
form to  many  of  the  rules  and  consequences  incident  to  estates 
in  law.  See  in  1  Jtk.  603,  the  case  of  Cashbom  v.  Ingtish,  in 
which  Hardivickf)  G.  decreed  curtesy  of  an  equity  of  redemption. 
See  S.  C.  more  fnily  reported  in  Vin.  tit.  Curtesy,  (E.)  ph  23. 
However,  a  wife  may,  in  point  of  benefit,  have  a  trust  of  inherit- 
ance, which  may  be  so  declared  as  to  prevent  curtesy ;  as  by  di- 
recting the  profits  during  the  wife's  life  to  be  paid  for  her  sepa- 
rate use ;  for  in  such  case  the  intention  to  exclude  the  husband 
from  curtesy  is  manifest,  and  he  cannot  have  an  equi table  seisin, 
3  Atk.  715.  It  is  also  proper  to  remark^  that  though  curtesy  out 
of  a  trust  is  allowed,  yet  dower  has  been  refused  ;  a  distinction 
not  easily  reconcilable  with  reason,  however  settled  by  the  cur 
rent  of  authorities.    See  1  Inst.  29  a-  n+  6. 

As  to  Curtesy  in  Titles  and  Offices  of  Honour,  see  1  Inst.  29.  b< 
and  Mr.  }fargrcvefs  learned  notes  there,  by  which  it  seems  dfttt 
no  such  curtesy  can  take  place  ;  though  the  question  appears 
nottobt:  settled,  adecision'havitig  been  repeatedly  avoided  thereon. 

There  is  no  tenancy  by  the  curtesy  of  copyhold  lands,  except 
there  be  a  sfieclal  custom  for  it.  But  in  gavelkind  lands  a  hfts- 
hand  may  be  tenant  by  the  curtesy  without  having  issue.  I  fntt, 
30,  But  it  is  only  of  a  moiety  of  the  wife's  land,  and  ceases  if 
the  husband  marries  again*  Robins.  Gavelk.  I.  2.  c,  1.  Where 
a  husband  is  entitled  to  this  tenancy,  if  after  the  wife  fe  an  idiot, 
and  her  estate  in  the  fetid  found;  when  she  dies,  he  shall  not  be 
tenant  by  the  curtesy,  for  the  king's  title  by  relation  prevents  ir 
Ptewd.  263.  If  the  wife  be  seised  in  fee  of  lands,  and  attaint  of 
lelony,  but  have  issue  by  her  husband,  and  she  is  hanged,  Sec,  it 
said  the  husband  shall  be  a  tenant  by  the  curtesy:  but  yet  the 
land  will  be  forfeited,  according  to  Kitch.  1 59.    21  £dv><  III,  49. 
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A  woman  seised  of -land  had  two  daughters,  and  covenanted  to 
stand  seised  to  the  use  of  Ju,  her  eldest  daughter  in  tail;  on  con- 
dition that  she  should  pay  to  her  other  daughter  within  a  certain 
Ume  300/.  And  if  E.  made  default,  or  died  without  issue  before 
such  payment,  then  the  land  to  go  to  the  second  daughter ;  the 
mother  dying,  E.  took  a  husband,  and  had  issue,  and  died  after- 
wards without  any  issue  Uvibg>  before  the  day  of  payment ;  it  was 
here  held,  that  her  husband  should  be  tenant  by  the  curtesy,  1 
Leon,  Ca.  233*    Sec  Xitch.  159, 

CURTEYN,  curtana.}  The  name  of  King  Edward  the  Con- 
fester's  word;  which  is  the  first  sword  carried  before  the  Kings 
of  England  at  their  coronation ;  and  it  is  said  the  poiiU  of  it  is  bro- 
ken as  an  emblem  of  mercy.    Mat.  Paris^  in  Hen.  UL 

CURTILAGE j  curtilagiumy  from  the  Fr.  cour,  court)  and  Sb#. 
leagh)  locus/]  A  court-yard,  back-side,  or  piece  of  ground  lying 
near  and  belonging  to  a  dwelling-house*  See  stats.  4  Edio.  L  e, 
U  35  Hen.  VIIL  e.  4-  39  Etiz.  c  10.  6  Refi.  64,  and  Sflelm. 
And  though  it  is  said  to  be  a  yard  or  garden,  belonging  t<>  a  house, 
it  seems  to  differ  from  a  garden,  for  we  find  cam  yuodam  gardino 
ei  curtilagio-    15  Edw.  L  n.  34. 

CURTILES  TERRjE,  Court  lauds.  It  is  recorded,  that 
among  our  Saxan  ancestors,  the  Thanes  or  nobles  who  possessed 
Bockland)  or  hereditary  lands,  divided  them  into  Inland  and  Out* 
{and :  the  Inland  was  that  which  lay  most  convenient  for  the  lord's 
mansion-house  \  and  therefore  the  lords  kept  that  part  in  their 
own  hands,  for  the  support  of  their  famines,  and  for  hospitality  : 
afterwards  the  A'ormam  called  these  kinds  Terrda  Domitiicales, 
the  dc  mains,  demesnes^  or  lord's  lands  :  the  Germans  termed  them 
Terras* Indominicatasy  lands  in  the  lord's  own  use  ;  and  the  Feud- 
istot  Terras  Cur  tiles,  lands  appropriate  to  the  court  or  house  of 
the  lord.    Sftelm.  of  Feudst  c.  5. 

CUSTANTIA,  eu&tagtum,  costs. 

CUSTODE  ADMiTTENDO  and  CUSTODE  AMOVEN- 
DO,  Writs  for  the  admitting  or  removing  of  Guardians.  Reg. 
Qrig. 

CUSTODES  LIBERTATIS  ANGLLE  AUTHORITATE 
PARLIAMENTI.  The  style  in  which  writs  and  all  judicial  pro- 
cess did  run  during  the  grand  rebellion,  from  the  murder  of 
King  Charles  I.  till  the  Usurper  Oliver  was  declared  Protector, 
Stc,  mentioned  and  declared  traitorous,  by  stat  12  Car.  II.  c.  3. 

CUSTODIAM  DARE,  Was  taken  for  a  gift  or  grant  for  life, 
Du  Cange. 

CUSTOM,  consuetude.]  Is  a  law  not  written,  established  by 
long  usage,  and  the  consent  of  our  ancestors.  No  law  can  oblige 
a  free  people  without  their  consent :  so  wherever  they  consent 
and  use  a  certain  rule  or  method  as  a  law,  such  rule,  fcc.  gives  it 
the  power  of  a  law;  and  if  it  is  utiiuenal^  then  it  is  comman  law; 
if  particular  to  this  or  that  place,  then  it  is  custom.  3  Salk.  1 12* 
As  to  the  rise  of  customs  when  a  reasonable  act  once  done  was 
found  to  be  good  and  beneficial  to  the  people,  then  they  did  use  it 
often,  and  by  frequent  repetition  of  the  act,  it  became  a  custom ; 
which  being  continued  without  interruption  time  out  of  mind,  it 
obtained  the  force  of  a  law3  to  bind  the  particular  places,  personsj 
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and  things  concerned  therein.  Thus  a  custom  had  beginning  and 
grew  to  perfection. 

To  make  a  particular  custom  good,  the  following  are  necessary 
requisite  s. 

I.  Antiquity.  That  it  have  been  used  so  long,  that  the  memo- 
ry of  man  runneth  not  to  the  contrary.  So  that,  if  any  one  can 
show  the  beginning;  of  it,  within  legal  memoryi  that  is,  within  any 
time  since  the  first  year  of  Richard  I.  it  is  no  good  custom.  For 
which  reason  no  custom  can  prevail  against  an  express  act  of  parlia- 
ment, since  the  statute  itself  is  a  proof  of  a  time  when  such  a  cus- 
tom did  not  exist.  Co,  Lin.  1 13.  Therefore  a  custom  that  every 
pound  of  butter  sold  in  a  certain  market,  should  weigh  eighteen 
ounces,  is  bad  :  being  directly  contrary  to  stat.  13  £c  14  Car-  II-  c* 
26*  which  directs  it  to  contain  16  or.    3  Term  Rep.  27 1. 

2*  It  must  have  been  cznfimicd*  Any  interruption  would  cause 
a  Temporary  ceasing  ;  the  revival  gives  it  a  new  beginning,  which 
will  be  iviihin  time  of  memory,  and  thereupon  the  custom  will  be 
void.  But  this  must  be  understood  with  regard  to  an  interruption 
of  the  right ;  for  an  interruption  of  the  possession  only,  for  ten  or 
twenty  years,  will  not  destroy  the  custom.  Cc.  LiU.  1 14.  As  if 
the  inhabitants  of  a  parish  have  a  customary  right  of  watering 
their  cattle  at  a  certain  pool,  the  custom  is  not  destroyed,  though 
they  do  not  use  k  for  ten  years  j  it  only  becomes  more  difficult  to 
prove;  but  if  the  right  be  any  how  discontinued  for  a  day,  the  cus- 
tom is  quite  at  an  end, 

3.  It  must  have  been  peaceable,  and  acquiesced  in ;  not  subject 
to  contention  and  dispute.  Co.  Liu.  114.  For  as  customs  owe 
their  original  to  common  consent,  their  being  immemorially  dispu- 
ted, either  at  law  or  otherwise,  is  a  proof  that  such  consent  was 
-wanting.  ,  f 

4*  Customs  must  be  rea^onabk^  (Litir  $212*)  or  rather,  taken 
negatively,  they  must  not  be  unreasonable.  Which  is  not  always, 
as  Sir  Edward  Coke  says,  (I  fi2.)  to  be  understood  of  every 
unlearned,  man's  reason,  but  of  artificial  and  legal  reason,  war- 
ranted by  authority  of  law.  Upon  which  account  a  custom  may 
be  good,  though  the  particular  reason  of  it  cannot  be  assigned ; 
for  it  sumceth,  if  no  legal  reason  can  be  assigned  against  it.  Thus 
a  custom  in  a  parish,  that  nu  man  shall  put  his  beasts  into  the 
common  till  the  third  of  October^  would  be  good;  and  yet  it  would 
be  hard  to  show  the  reason  w  hy  that  day  in  particular  is  fixed  upon, 
rather  than  the  day  before  or  after.  But  a  custom,  that  no  cattle 
shall  be  put  in  till  the  lord  of  the  manor  has  first  put  in  his,  is 
unreasonable,  and  therefore  bad ;  for  perad venture  the  lord  will 
never  put  in  his ;  and  then  the  tenants  will  lose  all  their  profits* 
Co.  Cafiyh.  §  33. 

5.  Customs  ought  to  be  certain,  A  custom,  that  lands  shall 
descend  to  the  most  worthy  of  the  owner's  blood,  is  void ;  for 
how  shall  this  worth  be  determined?  But  a  custom  to  descend  to 
the  next  male  of  the  blood,  exclusive  of  females,  is  certain,  and 
therefore  good.  1  Roll.  Abr.  565.  A  custom  to  pay  two-pence  an 
acre  in  lieu  of  Uthes,'is  good  ;  but  to  pay  sometimes  tw  o-pence,  and 
sometimes  three-pence,  as  the  occupier  of  the  land  pleases,  is  bad 
for  its  uncertainty.  Yet  a  custom  to  pay  a  year's  improved  value 
for  a  fine  on  a  copyhold  estate,  is  good ;  though  the  value  is  a 
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Thing  uncertain ;  tor  the  value  may  be  ascertained  at  any  time ; 
and  the  maxim  of  Jaw  is,  id  cerium  est,  quod  certum  rrddi  potest. 
A  custom  that  poor  house -keepers  shall  carry  away  rotten  wood 
in  a  chase  is  bad  ;  being  too  vague  and  uncertain.  2  Term  Rep. 
758. 

6.  Customs,  though  established  by  consent,  must  be  (when  es- 
tablished) compulsory  ;  and  not  left  to  the  option  of  every  man* 
"whether  he  will  use  them  or  no<  Therefore  a  custom  that  all 
the  inhabitants  shall  he  rated  toward  the  maintenance  of  a  bridge, 
will  be  good  \  bin  a  custom,  that  eve  17  man  is  to  contribute 
thereto  at  his  own  pleasure  is  idle  and  absurd  j  and  indeed  no 

11  custom  at  all. 

7.  Lastly,  customs  must  be  consistent  with  each  other  ;  one  cus- 
tom cannot  be  set  up  in  opposition  to  another.  For  if  both  are 
really  customs,  then  both  arc  of  equal  antiquity,  and  both  csta- 

*  blished  by  mutual  consent;  which  to  say  of  contradictory  customs 

is  absurd.    Therefore  if  one  man  prescribes  that  by  custom  he  has 

1  a  right  to  have  windows  looking  into  another's  garden,  the  other 

cannot  claim  a  right  by  custom  to  stop  up  or  obstruct  those  win- 
dows: for  these  two  contradictory  customs  cannot  boLh  be  good, 


nor  both  stand  together.  He  ought  rather  to  deny  the  existence 
of  the  former  custom.    9  Reft.  58.    See  Doug.  190. 

As  to  the  allowance  of  special  customs.  Customs  in  derogation 
of  the  common  law  must  be  construed  strictly.  This  rule  is 
founded  upon  the  consideration  that  a  variety  of  customs  in  dif- 
ferent places  upon  the  same  subject  is  a  general  inconvenience ; 
the  courts  therefore  will  not  admit  such  customs  but  upon  the 
rr  clearest  proofs.    1  Term  Rep.  466*    Thus  by  the  custom  of  ga- 

velkind, an  infant  of  fifteen  years-,  may  by  one  species  of  convey- 
ance (called  a  deed  of  feoffment)  convey  away  his  lands  in  fee- 
is  simple.    Yet  this  custom  does  not  empower  him  to  use  any  other 
rs,  conveyance,  or  even  to  lease  them  for  seven  years,  for  the  cus- 
r,              torn  must  be  strictly  pursued.  Co.  Copy  It.  §  33«    And  moreover  all 
r-              special  customs  must  yield  to  the  king's  prerogative.  Therefore 
f              if  the  king  purchases  land  of  the  nature  of  gavelkind,  where  all 
the  sons  inherit  equally;  yet  on  the  king's  demise,  his  eldest  son 
11  shall  succeed  to  those  lands  alone.    Co.  Litr.  1 5. 
%  A  custom  contrary  to  the  public  good,  or  injurious  to  a  multi* 
iude,  and  beneficial  only  to  some  particular  persons,  is  repugnant 
to  the  law  of  reason,  and  consequently  void.    2  Danv.  424.  427. 
Customs  ought  to  be  beneficial  to  all,  but  may  be  good  where 


against  the  interest  of  a  particular  person,  if  for  the  public  good. 
Dyer^  60.  A  custom  is  not  unreasonable  for  being  injurious  to 
private  persons  or  interests,  so  as  it  tends  to  the  general  advan- 
tage of  the  people.    3  Salk.  112. 

A  custom  may  be  good  in  some  cases  where  a  prescription  is 
not ;  but  customs  that  are  good  for  the  substance  and  matter  of 
them,  may  yet  be  bad  for  the  manner;  if  they  are  uncertain,  or 
mixed  with  any  other  custom  that  is  unreasonable,  &c.  2Bulst. 
166.    2  BrownL  198* 

A  custom  extends  over  some  place  or  vill:  A  prescription  ex- 
tends only  to  particular  person*.  Hard w.  293.  A  prescription 
must  always  be  had  by  way  of  que  estate.  Ibid.  Sec  tit.  Pre- 
scription. 
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Custom  that  every  one  who  passeth  over  such  a  bridge  within 
the  lord's  manor,  and  which  the  lord  doth  repair,  shall  pay  him 
one  penny,  is  a  good  custom ;  hut  if  it  be  to  pay  the  lord  it 
will  be  naught,  for  it  is  unreasonable.  Calth.  Cop.  35.  1  Buist. 
203. 

A  custom  that  a  lord  shall  have  within  his  manor  liberamjaldajn^ 
or  free  fold  throughout  the  village ;  and  that  no  other  shall  have 
it  but  by  agreement  with  him,  and  if  any  take  it,  the  lord  may 
abate  the  same  ;  this  hath  been  held  a  good  custom,  1  Roll.  560. 
Custom  for  inhabitants^  as  such,  lo  have  common  adjudged  void* 
Gatewootfs  case,  6  Co.  60.  A  custom,  that  tenants  of  a  manor 
shall  grind  all  the  corn  they  spend  in  their  own  houses,  in  the 
lord's  mill,  Ecc  is  good  :  but  a  custom  that  every  inhabitant  of  a 
house  held  of  the  lord,  shall  grind  the  corn  that  he  spends,  or 
shall  sell,  at  his  mill,  is  void.  Moor,  Ca.  \2\7,  Hob.  149.  Cus- 
tom to  have  a  common  bakehouse  in  a  manor  or  parish,  for  all 
the  tenants  or  inhabitants,  is  a  good  custom.    2  Butst.  198. 

Custom  is  and  must  always  be  alleged  to  be  in  many  persons ; 
and  so  it  may  be  claimed  by  copyholders,  or  the  inhabitants  of  a 
place,  and  when  it  is  claimed,  it  must  be  as  within  such  a  coun- 
ty, hundred,  city?  borough,  manor,  parish,  hamlet,  ike.  Co,  JM(\ 
110.  113.  A  Rcjt.  31.  A  good  custom  or  prescription  hath  the 
force  of  a  grant ;  as  where  one  and  his  ancestors  have  had  a  rent 
time  out  of  mind,  and  used  to  distrain,  Sec.  But  a  custom  that 
begins  by  extortion  of  lords  of  manors,  is  judged  wanting  a  law- 
ful  commencement,  and  therefore  void  i  and  where  custom  is 
amongst  many,  and  they  are  all  dead  but  one,  the  custom  is  gone. 
Flo-ad.  322.    Dyer,  199, 

Customs  for  an  eldest  daughter  to  inherit,  or  a  youngest  son, 
may  be  good :  for  these,  though  contrary  to  a  particular  rule  of 
law,  may  have  a  reasonable  beginning.  Ncl*.  Abr.  £79.  And  by 
custom  a  woman  may  be  endowed  of  a  moiety  of  the  husband's 
lands,  fcee  Also  by  custom  infants  may  bind  themselves  appren- 
tices, &c    2  Danv.  Abr.  438. 

Regularly  a  man  cannot  allege  a  custom  against  a  statute,  be- 
cause that  is  the  highest  matter  of  record  in  law:  but  a  custom 
may  be  alleged  against  a  negative  statute,  which  is  made  in  affirm- 
ance of  the  common  law.  i  Inst.  1  15.  Acts  of  parliament  do  not 
always  take  away  the  force  of  customs.  2  Danv.  Mr,  436.  A  cus* 
torn  is  to  be  positively  alleged,  by  usage  in  fact.    Lutsv,  1319. 

General  customs  uhich  are  used  throughout  £ngland1znd  are  the 
common  law,  are  to  be  determined  by  the  judges*  But  particular 
customs^  such  as  are  used  in  some  certain  town,  borough,  city,  &c, 
shall  be  determined  by  a  jury.  Doctor  Student,  c.  7.  10.  I 
In$t.  110.  Consuetude  firo  lege  sernatur,&.c,  saith  Brazton*,  lib.  % 
c.  3.  And  custom  is  said  to  be  altera  tex :  But  the  judges  of  the 
court  of  B.  R.  or  C.  if.  can  overrule  a  custom  though  it  be  one 
of  the  customs  of  London,  if  it  be  against  natural  reason,  Sic.  1 
Mod.  212. 

The  law  takes  particular  notice  of  the  custom  of  Gavelkind 
and  Borough  English  f  (Co.  Lift.  175.)  ant)  there  is  no  occasion 
to  prove  that  such  customs  actually  exist,  but  only  that  the  lands 
in  question  are  subject  thereto.  All  other  private  customs  must 
be  particularly  pleaded  ;  (Lift,  §  265.)  and  as  well  the  existence  of 
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the  custom  must  be  shown,  as  that  the  thing  in  dispute  is  within 
the  custom  alleged-  The  trial  in  both  cases  is  by  a  jury  of  twelve 
men,  and  notby  the  judges,  except  the  same  particular  custom  has 
been  before  tried,  determined  and  recorded  in  the  same  court* 
Doct*  &  Stud.  1.  10.    I  Comm.  76. 

As  to  the  manner  of  laying  a  custom,  and  the  difference  between 
alleging-  a  thing  by  way  of  custom,  or  by  way  of  prescription,  see 
6  Co.  ea  Hod.  I] 3.  Cro.  Etiz.  AA\.  Poflh.ZO\.  $fytry479t  1 
Lev.  176.  t  Vent.  386-  3  Lev.  160.  Carih.  192,  See  further, 
tit.  PrescTifitioriy  and  as  to  particular  customs  relative  to  Inherit- 
,,!tc.  Dower  y  £sV,  sec  tit.  Cofiyhotdy  Gavelkind^  fcfc\ 

The  Customs  of  London,  differ  from  all  others  in  point  of 
trial,  for  if  the  existence  of  the  custom  be  brought  in  question 
it  shall  not  be  tried  by  a  jury,  but  by  certificate  of  the  lord  mayor 
and  aldermen,  by  the  mouth  af  the  recorder.  Cro<  Car.  516. 
Unless  it  be  such  a  custom  as  the  corporation  itself  is  interested 
in,  as  a  right  of  taking  toll,  £cc.  for  then  the  law  permits  them 
not  to  certify  m  their  own  behalf.  Nod.  85.  And  when  a  cus- 
tom has  once  been  certified  by  the  recorder*  the  judges  will  take 
notice  of  it,  and  will  not  suffer  it  to  be  certified  a  second  time. 
Doug.  36 j.  As  to  the  form  in  which  the  recorder  shall  certify  a 
custom,  see  I  Murr.  248*  and  tit.  Certificate. 

These  Customs  of  London  relate  to  divers  particulars,  with  re- 
gard to  trade,  apprentices,  widows,  orphans,  Stc.  As  to  the  cus- 
tom relative  to  the  distribution  of  a  freeman's  estate,  and  which 
now  in  consequence  of  stat.  11  Geo.  II.  c.  18.  ^  17.  extends  only 
ro  cases  of  intestacy,  or  express  agreements,  made  in  consi- 
deration of  marriage,  see  tit-  Executor  V.  9.  As  to  the  custom 
of  Foreign  Attachment!  see  tit.  Attachment  Foreign*  As  to  the  cus- 
'om.  of  a  feme  covert  being  sole  trader,  see  tit.  Baron  &  Feme, 
Bankrupt.  And  funher*  in  more  particular  detail,  as  to  the  ge- 
neral and  local  customs  of  London,  sec  this  Diet,  under  tit-  loa- 
dtmi 

It  is  said,  1  Rod.  Re/i.  106.  that  the  courts  at  Westminster  of 
.ourse  take  notice  of  the  customs  of  London^  but  not  of  any  other 
place.  But  this  is  only  where  they  have  been  certified.  Secant, 
lit.  Custom. 

The  customs  of  London  are  confirmed  by  act  of  parliament. 
3  126,    Cro.  Car.  317. 

The  Custom  of  Merciiasts,  Lex-  Me rcarorias]  A  parlicu- 
jar  system  of  customs  used  only  among  one  set  ol  the  king's  sub- 
jects ;  which,  however  different  from  the  rules  of  the  common 
Jaw,  is  yet  ingrafted  into  it,  and  made  part  of  it ;  being  allowed 
for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in  all  com- 
mercial transactions ;  for  it  is  a  maxim  in  law,  that  cnitibct  in 
g  rte  sua  credendum  \  Comm.  75. 

It  seems  that  this  custom  of  mcrcha7it$^  is  only  so  far  considered 
as  law,  that  it  allbrds  the  rule  of  construction  in  cases  of  contract*, 
agreements,  tfe>  and  other  transactions  in  trade  and  commerce.  Mr. 
Christian,  in  his  note  on  the  above  passage  of  the  Commentaries, 
truly  remarks,  that  the  lex  mercatoria  like  the  lex  ct  consuetude 
fiarliamenii,  describes  only  a  great  division  of  the  kw  of  Jingland. 
The  laws  relating  to  bills  of  exchange,  insurance,  and  all  mercan- 
tile contracts,  are  as  much  the  general  law  of  the  land,  as  the  laws 


176 


CUSTOMS— on  Merchandise. 


relating  to  marriage  or  murder.  And  the  opinion  of  Mr.  Justice 
Foster  is,  that  the  custom  of  merchants  is  the  general  law  of  the 
kingdom,  and  therefore  ought  not  to  be  left  to  a  jury  after  it  has 
been  settled  by  judicial  determinations.    2  Burr.  1226, 

The  custom  of  merchants,  is  likewise  understood  to  compre- 
hend the  usage  of  merchants,  which  generally  governs  mercantile 
questions,  where  no  positive  law  points  out  the  rule  for  decision i 
and  therefore  the  courts  at  Westminster  have  frequently  granted  a 
new  trial  where  the  verdict  of  a  jury  has  militated  against  the 
custom  or  usage  of  merchants,    Re x  v,  Afitffr,  6  Term  Rep.  268* 

Sec  further,  more  particularly  as  to  the  effect  and  influence 
of  this  custom  of  merchants,  under  Bankrupt,  BUI  of  Exchange, 
Factory  Insurance,  Partnership ,  and  other  titles  in  this  Diction- 
ary. 

CUSTOMS  on  Merchandise.  These  are  enumerated  (I 
Comm.  3 1 3,)  among  the  perpetual  taxes ;  and  are  there  explained 
10  be  the  duties,,  toll,  tribute,  or  tariff  payable  upon  merchandise 
exported  and  imported. 

The  considerations,  says  the  commentator,  upon  which  this  re- 
venue, or  the  more  ancient  part  of  it  which  arose  only  from  ex- 
ports, wus  invested  in  the  king,  were  said  to  be  two  j  I.  Because 
he  gave  the  subject  leave  to  depart  the  kingdom,  and  to  carry 
his  goods  along  with  him.  2.  Because  the  king  was  hound  ol" 
common  right  to  maintain  and  keep  up  the  ports  and  havens,  and  to 
protect  the  merchants  from  pirates*  Dyer,  165-  Some  have  ima- 
gined they  were  called  with  us  customs,  because  they  were  the 
inheritance  of  the  king,  by  immemorial  usage,  and  the  common  law, 
and  not  granted  him  by  any  stat.  Dycrt  43.  pL  24.  But  Sir  Ed- 
•arnrd  Coke,  2  Inst.  5S,  59.  hath  clearly  shown,  that  the  king's 
first  claim  to  them  was,  by  grant  of  parliament-  3  Edvt.  L  And 
indeed  this  is  in  express  words  confessed  by  stat.  25  Edttt.  I. 
c,  7.  wherein  the  king  promises  to  take  no  customs  from  mer- 
chants without  the  common  assent  of  the  realm,  "  saving  to  us 
and  our  heirs,  the  customs  on  wool,  skins  and  leather  formerly 
granted  to  us  by  the  commonalty  aforesaid/*  These  were  for- 
merly  called  the  hereditary  customs  of  the  croxvtt,  and  were  due 
on  the  exportation  only  of  the  said  three  commodities,  and  of 
none  other:  which  were  styled  the  Atopic  commodities  of  the 
kingdom,  because  they  were  obliged  to  he  brought  to  those  ports 
where  the  king's  staple  was  established,  in  order  to  be  there  Ejftft 
rated  and  then  exported*  JDanv*  9*  They  were  denominated  in 
the  barbarous  Latin  of  our  ancient  records,  custumaj  not  con&jic- 
tudines,  which  is  ihe  language  of  our  law,  whenever  it  means  mere- 
ly usages.  The  duties  on  wool,  sheep-skins,  or  wool-fells,  and 
leather,  exported,  were  called  custuma  aniiqua  aivc  magna;  and 
were  payable  by  every  merchant,  as  well  native  as  stranger;  with 
this  difference,  that  me rcham-st rangers  paid  an  additional  toll, 
viz,  half  as  much  again  as  was  paiq  by  natives.  The  custumc 
parva  ct  nova  were  an  impost  of  od,  in  the  poundi  due  from 
merchant-strangers  only,  for  all  commodities  as  well  imported  as 
exported  :  which  was  usually  called  the  aliens*  duty,  and  was  grant- 
ed in  31  Ed™.  L  A  Inst.  2£A  But  these  ancient  hereditary  cus- 
toms, especially  those  on  wool  and  wool-fells,  came  to  be  of  little 
recount,  when  the  nation  became  sensible  of  the  advantages  of  a 
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home  manufacture  and  prohibited  the  exportation  of  wool  by 
stat.  1 1  Ednt.  III.  c  1. 

There  is  also  another  very  ancient  hereditary  duty  belonging  to 
the  crown ,  called  the  firitage  or  butleragc  of  wines  ;  which  is  con- 
siderably older  than  the  customs,  being  taken  notice  of  in  the 
great  roll  of  the  exchequer,  3  Rich.  L  still  extant.  Madox's  Hiss. 
Exc/t,  526.  532.  Prisagc  was  a  ri»ht  of  taking  two  tons  of  wine 
from  every  ship  (English  or  foreign)  importing  into  England 
twenty  tons  or  more  ;  one  before,  and  one  behind  the  mast  -t  which 
by  charter  of  Ediv.  I.  was  exchanged  into  a  duly  of  2s.  for  every 
ton  imported  by  merchant  strangers,  and  called  builerage,  because 
paid  to  the  king's  butler.  Dav.  8.  2  Bulst.  254.  Stat.  E$ta.  1G 
Edw.  II.  Com.  Journ.  27  Afir.  1689. 

Other  customs  payable  upon  exports  and  imports  were  distin- 
guished into  subsidies ,  tonnage,  poundagcy  and  other  imposts. 
Subsidies  were  such  as  were  imposed  by  parliament  upon  any  of 
the  staple  commodities  before  mentioned  over  and  above  the 
cu.'ituma  antiqua  et  magna*  Tonnage  was  a  duty  upon  all  wines 
imported,  over  and  above  the  prisage  and  butlerage  aforesaid. 
Poundage  was  a  duty  imposed  ad  valorem)  at  the  rate  of  \2d.  in 
the  pound  on  all  other  merchandise  whatsoever,  and  the  other 
imposts  were  such  as  were  occasionally  laid  on  by  parliament; 
as  circumstances  and  times  required.    Dan.  11,  121 

These  distinctions  are  now  in  a  manner  forgotten,  except  by 
the  officers  immediately  concerned  in  this  department ;  their  pro- 
duce being  in  effect  all  blended  together,  under  one  denomination 
of  The  Customs. 

By  those  we  understand,  at  present,  a  duty  or  subsidy  paid  by 
the  merchant,  at  the  quay,  upon  imported,  as  well  as  exported, 
commodities,  by  authority  of  parliament  j  unless  where,  for  par- 
ticular  national  reasons,  certain  rewards,  bounties  or  drawbacks, 
are  allowed  for  particular  exports  or  imports.  Those  of  tonnage 
and  poundage,  in  particular,  were  at  first  granted,  as  the  old  sta- 
tutes (and  particularly  1  Eliz.  19.)  express  it,  for  the  defence  of 
the  realm,  and  the  keeping  and  safeguard  of  the  seas,  and  for 
the  intercourse  of  merchandise  safely  to  come  into  and  pass  out  of 
the  same.  They  were  at  first  usually  granted  only  for  a  stated, 
term  of  years;  as,  for  two  years  in  5  Rich,  II.  Dav.  12.  but  tn 
Henry  the  Sixth's  time,  they  were  granted  him  for  life  by  a  sta- 
tute in  the  thirty -first  year  of  his  reign  \  and  again  to  Edward 
IV.  for  the  term  of  his  life  also  ;  since  which  time  they  were 
regularly  granted  to  all  his  successor  for  life,  sometimes  at  the> 
first,  sometimes  at  other  subsequent  parliaments,  till  the  reign  of 
Charley  L 

Upon  the  Restoration,  this  duty  was  granted  in  England  to  King 
Charles  the  Second  for  life,  and  so  it  was  to  his  two  immediate 
successors  j  and  by  three  several  statutes,  9  Ann*  c.  6,  1  Geo. 
lf  c.  12.  3  Geo*  I.  c,  7,  it  was  made  perpetual  and  mortgaged  for 
the  debt  of  the  public.  The  customs  thus  imposed  by  parliament 
were,  till  the  stat.  27  Geo.  III.  c.  13.  contained  in  two  books  of 
rates,  set  forth  by  parliamentary  authority,  Stat,  13  Car.  11.  c.  4. 
1 1  Geo,  L  c.  7*  Aliens  used  to  pay  a  larger  proportion  than  na- 
tural subjects,  generally  called  the  aliens'  duty ;  now  repealed  by 
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stat  2*  Geo.  Hj,  4rss,  2,  c.  16,  except  as  to  scavage  duue*  granted 
to  the  city  of  London. 

By  stat-  27  Geo.  111.  e.  13.  called  the  Consolidation  Att^  all  the 
former  statutes  imposing  duties  of  customs  and  excise,  were  re- 
pealed with  regard  to  the  quantum  of  tlic  duly  ;  and  the  two 
books  of  rates  above  mentioned,  were  declared  to  be  of  no  avail 
for  the  future  ;  but  all  the  former  duties  were  consolidated,  and 
were  ordered  to  be  paid  according  to  a  new  book  of  rates  annex- 
ed to  that  statute.  The  like  plan  has  been  followed  in  subsequent 
acts.    See  43  Geo.  III.  r.  68.  &c. 

Bullion*  vjqqL  and  some  few  other  com  {nudities  may  be  import- 
ed duty  free.  All  the  articles  enumerated  in  the  tables  or  book 
of  rates,  pay  upon  importation  or  exportation,  the  sum  therein 
specified,  according  to  their  weight,  number  or  measure.  And 
all  other  goods  and  merchandise,  not  being  particularly  enumera- 
ted or  described,  and  permitted  to  be  imported  and  used  in 
Great  Britain^  shall  pay  upon  importation  a  certain  duty  ad  -va- 
lorem, or  for  every  100/.  of  the  value  thereof ;  but  subject  to  a 
drawback  upon  exportation.  Very  few  commodities  pay  a  dut> 
upon  exportation ;  but  where  that  duty  b  not  specified  in  |th4 
tables,  and  the  exportation  is  nol  prohibited,  all  articles  may  be 
exported  without  payment  of  duty,  provided  they  are  regularly 
entered  and  shipped  ;  but  on  failure  thereof,  they  are  subject  to 
a  duty  &d  Tjciorent.  And  to  prevent  frauds  in  the  representation 
of  the  value,  a  very  simple  and  equitable  regulation  is  prescribed, 
\\z.  the  proprietor  shall  himself  declare  the  value,  and  if  this 
should  appear  not  to  be  a  fair  and  true  estimate,  the  goods  may 
be  seized  by  the  proper  officer ;  and  four  of  the  commissioners 
of  the  customs  may  direct  that  the  owner  shall  be  paid  the  price, 
which  he  himself  fixed  upon  therm  with  an  advance  of  10/.  per 
cent,  besides  all  the  duty  which  he  may  have  paid  ;  and  they  may- 
then  order  the  goods  to  be  publicly  sold,  and  if  they  i*aise  any 
sum  beyond  what  was  p;dd  to  the  owner,  and  the  subsequent 
expenses,  one  half  of  the  overplus  shall  be  paid  to  the  officer 
who  made  the  seizure,  and  the  other  half  to  the  public  revenue. 

As  to  the  customs  in  Ireland,  see  Irhh  Act,  14  and  15  Car, 
IT,  c  9.  and  the  modern  act,  46  Geo.  Ill,  c.  ^3,  and  this  Diet. 
tit.  Taxes.  n 

IF  goods  and  merchandise  are  brought  by  a  merchant  to  a  port 
or  haven,  and  there  part  thereof  sold,  but  never  put  on  land,  they 
must  pay  the  customs ;  and  discharging  them  out  of  the  ship  into 
another  upon  the  sale,  amounts  in  law  to  a  putting  them  upon 
the  land,  so  that  if  the  custom  duties  are  not  paid,  the  yoods  wii! 
be  forfeited.   Hil.  24  Eliz.    12  Co.  18. 

A  very  great  number  of  acts  of  parliament  have  been  passed 
to  prevent  frauds  in  this  branch  of  the  revenue,  as  well  as  in  the 
excise ;  and  it  is  more  to  be  wished  than  hoped,  that  the  measure 
pursued  respecting  the  yuan  turn  of  the  duties,  by  the  consolidation 
act,  could  be  followed  by  a  general  act  restraining  every  fraud, 
and  containing  every  regulation,  with  a  precise  statement  of  ihi 
punishment  for  each  offence.  But  while  the  dishonest  are  inge- 
nious to  find  out  m.^ans  of  evading  the  most  explicit  laws,  thr 
honest  part  of  the  community  must  forgive  the  length  and  intr*- 
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cacy  of  statutes  which  ultimately  secure  their  liberty  and  pro* 
perty. 

The  following  are  short  extracts  of  such  statutes  as  seem 
most  material  to  the  present  purpose;  besides  those  already  men- 
tioned. 

By  stat.  14  Rich,  II.  f.  10,  no  customer  or  comptroller  of  the 
customs  shall  have  any  ships  of  his  own,  or  meddle  with  the 
freight  of  ships.  And  by  stat.  20  Hen.  VI.  c.  5.  no  searcher,  sur- 
veyor, &c,  or  their  clerks,  deputies,  or  servants,  may  have  any 
such  ships  of  their  own  ;  nor  shall  use  merchandise,  keep  a  whar£ 
inn  or  tavern,  or  be  factor,  attorney,  Etc.  to  a  merchant,  under 
the  penalty  of  407.  By  stat.  3  Hen.  VI.  c.  3.  customers,  collectors, 
or  comptrollers,  shall  not  conceal  customs  duly  entered  and  paid, 
on  pain  to  forfeit  the  treble  value  of  merchandise  so  customed, 
and  to  make  fine  and  ransom  to  the  king.  By  stat.  13  and  14 
Car.  11.  r.  II.  §  19.  if  any  persons  employed  about  the  customs 
and  subsidies  t<tfce  a  bribe  ^  or  connive  at  any  false  entry,  they  shall 
forfeit  IQQL  and  be  incapable  of  any  employment  under  the  king ; 
and  the  person  giving  the  bribe  shall  forfeit  50/.  By  slat.  S  Geo. 
L  c  11.  §  24.  Stc  if  an  officer  of  the  revenue,  shall  make  any 
collusive  seizure  of  foreign  goods,  to  the  intent  the  same  may  es- 
cape payment  of  the  duties,  he  is  to  forfeit  500/,  and  be  incapable 
of  serving  his  majesty ;  and  the  importer  and  owner  shall  forfeit 
treble  the  value  of  the  goods  so  colluaively  seized,  &c.  By  stat 
12  Geo.  I.  c.  23.  §  T.  officers  of  the  customs*  &c.  are  not  to  trade 
in  brandy,  coffee,  &c,  or  any  exciseahie  liquor,  on  pain  of  SOL  and 
forfeiture  of  offices. 

Officers  of  the  customs  may  search  sliips,  13  Sc  14  Car.  II.  e>  11* 
§  4.  Having  writ  of  assistance,  may  search  houses.  §  4.  The  pe- 
nally of  abusing  officers.  §  G.  Keepers  of  wharves,  quays,  &c, 
landing-  or  shipping  goods,  without  the  presence  of  some  officer  of 
the  customs,  shall  forfeit  100/. 

By  stat.  G  Geo.  I.  c.  21.  where  officers  of  the  customs  arc  hin- 
dered in  the  execution  of  their  duty,  by  persons  armed  to  the 
number  of  eight,  the  offenders  are  to  he  t  ran  sported  for  seven 
years. 

By  stat,  8  Geo,  I,  c.  18.  if  any  goods  are  put  into  any  vessel  to 
be  carried  beyond  sea ;  or  be  brought  from  beyond  sea,  and  tin- 
shipped  to  be  landed,  the  duties  not  being  paid,  nor  agreed  for  at 
the  custom-house  j  the  same  shall  be  forfeited,  one  moiety  to  the 
king,  the  other  to  the  scizer,  And  by  subsequent  statutes,  fo- 
reign goods  taken  in  at  sea,  by  any  coasting  vessel,  £cc,  shall  be 
forfeited,  and  treble  value* 

By  stat.  9  Geo.  II.  c.  35.  where  three  persons  are  assembled 
and  armed  with  fire  arms,  Sec.  to  be  assisting  in  the  running  of 
goods,  they  shall  be  guilty  of  felony  and  transported,  and  SOL  be 
paid  for  apprehending  such  offenders ;  uho  the  like  reward  to 
any  of  them  for  discovering  others.  All  persons  two  or  more 
in  company,  found  passing  within  five  miles  from  the  sea-coasts, 
with  any  horses,  carts,  &c.  t  herein  are  put  above  six  pounds  of 
tea,  or  five  gallons  of  brandy,  or  other  foreign  goods  of  30/.  value, 
landed  without  entry,  and  not  having  permits,  and  who  shall  carry 
Offensive  weapons,  Sec,  or  assault  any  of  the  officers  of  the  cus- 
toms, shall  be  adjudged  runners  of  goods,  and  be  transported  as 
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felons,  and  all  the  goods  to  be  seized  and  forfeited ;  and  suspect- 
ed persons  lurking  near  the  coasts,  not  giving  a  good  account  of 
themselves*  may  be  sent  by  a  justice  to  the  house  of  correction 
for  a  month;  and  informers  to  have  20 s.  for  every  offender  so 
taken. 

If  any  person  offers  any  tea,  brandy,  &c.  to  sale,  without  a  per- 
mit, the  persons  to  whom  offered  may  seize  and  carry  it  to  the 
next  warehouse  belonging  to  the  customs  or  excise ;  and  the 
seize rs  shall  have  a  third  part,  Etc,  And  watermen,  carmen,  por- 
ters, 5cc«  in  whose  custody  run  goods  are  found,  shall  forfeit 
treble  value,  or  be  committed  for  three  months. 

Ships  and  vessels  from  foreign  parts,  having  on  board  tea,  or 
brandy,  rum,  &c.  in  casks  under  sixty  gallons,  (except  for  the 
use  of  seamen,)  found  at  anchor,  or  hovering  near  any  port,  or 
within  two  leagues  [increased  to  tight  leagues  by  subsequent  acts  J 
of  the  shore,  and  not  proceeding  in  their  voyages,  unless  in  cases 
of  unavoidable  necessity,  all  such  tea,  £tc.  shall  be  forfeited. 

Persons  off  ering  any  bride  to  officers  of  the  customs,  to  connive 
at  the  running  of  goods  to  forfeit  50/.  and  obstructing  such  offi- 
cer in  entering  or  searching  ships,  incurs  a  forfeiture  of  100/, 
And  if  an  officer  be  wounded  or  beaten  on  board  a  ship,  the  offend- 
ers to  be  transported.  Etc. 

By  stat  19  Geo.  II.  c  34.  (made  perpetual  by  43  Geo.  III.  c. 
157.)  if  any  persons,  to  the  number  of  three,  or  more,  armed 
with  offensive  weapons,  shall  be  assembled  in  order  to  be  aiding 
in  the  illegal  exportation  of  goods  prohibited  to  be  exported,  or 
the  running  uncustomed  goods,  or  the  illegal  relanding  any  goods, 
or  rescuing  the  same,  after  seizure,  from  any  officer,  or  from  the 
place  where  they  shall  be  lodged,  or  in  the  rescuing  any  person 
apprehended  for  any  offence  made  felony  by  any  act  relating  to 
the  customs  or  excise,  or  preventing  the  apprehending  any  person 
guilty  of  any  such  offence ;  or  in  case  any  persons  to  the  number 
of  three,  or  more,  so  armed,  shall  be  so  assisting,  or,  if  any  per- 
son shall  have  his  face  blacked,  or  wear  any  mask,  or  other  dis- 
guise, when  passing  with  such  goods,  or  shall  forcibly  hinder, 
obstruct,  assault,  oppose,  or  resist  any  officer  of  his  majesty's  re- 
venue, in  seizing  such  goods,  or  shall  maim,  or  dangerously  wound 
any  such  officer  in  his  attempting  to  go  on  board  any  vessel,  or 
shoot  at  or  dangerously  wound  any  such  person  when  on  board, 
and  in  the  execution  of  his  office,  every  such  person  shall  be  guilty 
of  felony,  and  suffer  death.    §  4, 

On  information  on  oath  of  any  person's  being  guilty  of  any  of 
the  above  offences,  the  justice  may  certify  the  information  to  one 
of  the  secretaries  of  state,  who  is  to  lay  it  before  his  majesty  j 
whereupon  his  majesty  may  make  an  order,  requiring  the  offender 
to  surrender  himself  in  forty  days  after  publication  thereof  in  the 
Gazette;  and  in  default  thereof,  the  order  being  published  twice 
in  the  Gazette^  and  proclaimed  in  two  markets  near  where  the 
offence  was  committed,  and  a  copy  thereof  affixed  in  some  public 
place  there,  the  offender  shall  be  attainted  of  felony,  and  suffer 
death.  §  2.  Any  person  harbouring  or  aiding  any  such  offender 
after  the  time  for  his  surrender  expired,  knowing  him  to  have 
been  so  required  to  surrender^  being  prosecuted  within  a  year, 
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shall  be  transported  for  seven  years.  §  3.  Offences  made  felony 
by  this  act,  may  be  sued  in  any  county.    §  s. 

If  any  officer,  &c.  in  the  seizing,  &c.  such  goods,  or  in  the  en- 
deavouring to  apprehend  any  such  offender,  shall  be  beat,  wound- 
ed, maimed,  or  killed,  or  the  goods  be  rescued,  the  inhabitants  of 
the  rape,  lath  or  hundred,  unless  the  offender  be  convicted  within 
six  months,  shall  forfeit  100/.  to  the  executors  of  any  officer  kill- 
ed ;  and  pay  damages  to  any  officer  beat,  &c.  not  exceeding  40/- 
and  for  any  goods  rescued,  not  exceeding  200/.  §  6.  A  reward  of 
500/.  for  apprehending  any  offender ;  a  person  wounded  in  appre- 
hending an  offender  to  have  50/.  extraordinary,  and  the  executors 
of  a  person  killed,  to  have  100/,  §  10. 

By  stat.  13  and  14  Car.  11.  c.  II.  ships  and  vessels  outward 
bound,  are  not  to  take  in  any  goods,  till  the  vessel,  &c.  is  entered 
with  the  collectors  .of  the  customs  -f  and  before  departure,  the 
contents  of  the  lading  are  to  be  brought  in  under  the  hands  of 
the  laders,  kc.  Also  when  ships  arrive  from  beyond  sea,  the 
masters  are  to  make  a  true  entry  upon  oath,  of  the  lading,  goods, 
ship,  6s c.  under  the  penalty  of  100/.  And  if  any  concealed  goods 
are  found  after  clearing  for  which  the  duties  have  not  been  paid, 
the  master  of  the  vessel  shall  be  subject  to  the  like  penalty. 

By  46  Geo.  III.  c.  82,  for  the  port  of  London,  (extended  to  the 
whole  kingdom,  by  47  Geo.  III.  t  .  51,)  the  fees  of  officers  of  the 
customs  are  abolished,  and  their  time  of  attendance,  £tc  regulated. 
By  46  Geo.  Ill,  c.  150.  some  salutary  checks  are  imposed  on  the 
office  of  Receiver-General  of  the  Customs,  so  as  to  prevent  any 
danger  of  the  misapplication  of  the  immense  revenues  which  pass 
through  his  hands.    See  further  tit-  Smuggfaig,  Mtvigation. 

CUSTOMS  and  SERVICES,  Belonging  to  the  tenure  of  lands, 
are  such  as  tenants  owe  unto  their  lords ;  which  being  withheld 
from  the  lord,  he  may  have  a  writ  of  customs  and  senders.  Sec 
tit.  Comuetudinibus  ef  Srrvitiia, 

Customary  Freehold.    See  tit.  Coftyhold. 

CUSTOS  BREVIUM,  A  principal  clerk  belonging  to  the  court 
of  Common  Plensy  whose  office  is  to  receive  and  keep  all  the  writs 
returnable  in  that  court,  and  put  them  upon  files,  every  return 
by  itself;  and  to  receive  of  the  firot/ionotarics  all  the  records  of 
nisi  firiusy  called  the  fiostcns;  for  they  are  first  brought  in  by  the 
clerk  of  assise  of  every  circuit  to  the  prothonotary,  who  enters 
the  issue  in  the  caxises,  to  enter  the  judgment ;  and  four  days 
after  the  return  thereof,  the  prothonotary  enters  the  verdict  and 
judgment  thereupon,  into  the  rolls  of  the  court ;  whereupon  he 
afterwards  delivers  them  over  to  the  cuatos  breinum^  who  binds 
them  into  a  bundle.  lie  makes  entry  likewise  of  all  writs  of  co- 
venant, and  the  concord  upon  every  fine ;  and  maketh  forth  exem- 
plifications, and  copies  of  all  writs  and  records  in  his  office,  and 
of  all  fines  levied. 

The  jines,  after  they  arc  engrossed,  are  divided  between  the 
eu&tos  brcvium  and  the  chirografiher.  The  chirographer  always 
keeps  the  writ  of  covenant  and  the  note,  and  the  cn/stos  brevium 
the  concord  and  the  foot  of  the  fine  j  upon  which  foot  of  the  fine 
the  chirographer  causeth  Lhe  proclamations  to  be  endorsed, 
when  they  are  proclaimed.  This  officer  is  made  by  the  king's 
letters  patent :  and  in  the  court  of  Kfrig's  Bench,  there  is  also  a 
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custos  brcvium  et  roiulorum,  who  filcth  such  writs  as  are  in  that 
court  Bled,  and  all  warrants  of  attorney,  &c.  and  whose  business 
it  is  to  make  out  the  records  of  nisi  prius,  &c.  See  tit,  Chiro- 
grapher,  Common  Picas. 

Custos  PLAciTontM  Cohosh,  An  ofneer  which  seems  to  be 
the  same  with  him  we  now  call  custos  rotulorum.  Bract,  lib,  2.  c\  5* 

Custos  Rotvlorum,  Keeper  of  the  Rolls  or  records  of  the 
county,  The  officer  who  hath  the  custody  of  the  l  olls  or  records 
of  the  sessions  of  the  peace >  and  also  of  the  commission  of  the 
peace  itself.  He  is  always  a  justice  of  the  peace  of  the  quorum 
in  the  county  where  appointed,  and  usually  some  person  of  qua- 
lity ;  but  he  is  lather  termed  an  officer  or  minister,  than  a  judge. 
Lamb.  Eiren.  lib.  4.  cap.  Z.  p,  373.  By  stat-  37  Hen.  Vt£L  e.  i. 
(altered  by  stat.  3  &  4  Edw.  VL  c.  I.  but  restored  by  \  IV.  & 
c,  21.)  die  cuztos  rotulorum  in  every  county  is  appointed  by  a 
writing  signed  by  the  kin^s  hand,  which  shall  be  a  warrant  to  the 
lord  chancellor  to  put  him  in  commission :  and  he  may  execute 
his  office  by  deputy  \  and  hath  power  to  appoint  the  clerk  of  the 
peace,  &c.  See  tit.  Clark  of  the  Peace.  The  custos  rotulorum^ 
two  justices  of  the.  peace*  and  the  clerk  of  the  peace,  are  to  enrol 
deeds  of  bargain  and  sale  of  lands  of  papists,  by  3  Geo.  I.  cap. 
IS.    See  tit.  Papists. 

Custos  of  the  Shritl- amies.    See  Guardian. 

Custos  or  thh  Tempohalties.    See  Guardian. 

CUT-PURSE,  If  any  person  clam  et  secret^  and  without  the- 
knowlcdge  of  another,  cut  his  purse,  or  pick  his  pocket,  and  steal 
from  thence  to  the  value  of  I2d.  it  is  felony  without  benefit  of 
clergy-    Stat*  8  Eliz.  e.  4.    See  tit  Felony, 

CUTTS.  Flat-bottomed  boats ,  built  low  and  commodiously, 
used  in  the  channel  for  transporting  of  horses.    Stow.  Ann.p,  412. 

CUTTER  of  the  TALLIES,  An  officer  in  the  Exchequer,  to 
whom  it  belonged  to  provide  wood  for  the  tallies^  and  to  cut  the 
sum  paid  upon  them,  Sec-    See  tit.  Exchequer. 

CUVE,  Is  a  French  word,  in  English  Aeeve,  from  w  he  nee  comes. 
kcever,  a  tub,  or  vat  for  brewing.  Cowel. 

CYCLAS,  A  long  garment  close  upwards,  and  open  or  large 
below.    See  Mate.  Faris>  anno  1236. 

CYDER,  Is  one  of  the  many  articles  liable  to  excise  duties. 
Sec  tit.  Excise. 

CYNEBOTE-  This  word  signifies  the  same  with  Ce7iegild. 
Blount* 

CYRICBRYCE,  (Sax.)  Lru/aio  in  ccclcsiam.  Leg.  EccL  Ca- 
'titti  Regis*    See  lit.  Sacrilege, 


DAMAGES, 


183 


1), 


A,  Fr']    A  word  affirmative   for  yes.    Law  French  Die- 


DAG,  A  gun  j  «n  dagg,  a  small  gun,  or  hand-gun.    See  Haque. 

D  AG  EN  li  AM-BRE  AC  H ,  A  duty  is  grained  on  coals  imported 
into  London,  to  repair  the  walls  and  banks  thereof;  to  be  collect- 
ed and  disposed  by  trustee s3  Ecc.  Stats.  12  Ann.  s/,  2.  e.  17.  7 
Geo.  L  c.  20.  §  32. 

DAGUSj  or  DAIS,  The  chief  or  upper  table  in  a  monastery ; 
from  a  cloth  called  dais,  with  which  the  tables  of  kings  were 
t*>vered. 

DAKIR.    See  Dicker. 

■DALMATIC A,  A  garment  with  large  open  sleeves,  at  first 
worn  only  by  bishops,  though  since  made  a  distinction  of  degrees  j 
so  cult  yd,  because  it  came  originally  from  Daimatia* 

DALUS,  DA1LUS,  DA  ILIA,  A  certain  measure  of  land.  £t 
faiam  dailiam  mari&ei  tarn  dc  rossa  (/nam  de  firuto,  ifc.  Mow 
Angi.  torn.  2.  ft.  211.  In  some  places  it  is  taken  for  a  ditch  or 
->alct  whence  comes  dale.  The  dali  firati  have  been  esteemed 
such  narrow  slips  of  pasture,  as  are  left  between  the  ploughed 
furrows  in  arable  land ;  which  in  some  parts  of  England  are 
called  doka.  The  present  Welch  use  this  word  for  low  meadow 
by  the  river  side.  And  this  seems  to  be  the  original  name  and 
nature  of  Deal  in  Kent,  where  Cttmtr  landed,  and  fought  the  Bri 
C*esar  ad  Dolam  beUitm  fiugnavit.  CoweL 


Da>ina*3  This  term  signifies  generally  any  hurt  or  hindrance 
that  a  man  receives  in  his  estate  ;  but  particularly  a  part  of  what 
the  jurors  are  to  inquire  of  and  bring;  in,  when  an  action  passeth 
for  the  plaintiff  j  for  after  verdict  given  of  the  principal  cause, 
t he  jury  are  asked  touching  coat  a  and  damages,  which  comprehend 
a  recompense  for  what  the  plsdntifi'  hath  suffered,  by  means  ot 
the  wrong'done  him  by  the  defendant.  Co.  Lilt.  257.  This  word 
damage  h  taken  in  law,  in  two  several  significations,  the  one  pro- 
perty and  gcncrulhj,  the  other  relatively  :  properly^  as  it  is  in  cases 
wherein  damages  are  founded  upon  the  statutes  where  costs  are 
included  within  the-  ward  damages,  and  taken  as  damages, 

Eut  when  the  plaintiff  declares  lor  the  wrong  done  to  him,  to 
tlic  damage  of  such  a  sum,  tins  is  to  be  La  ken  rvlutivctij  ibr  the 
wrong  which  passed  before  the  writ  brought,  and  is  assessed  by 
reason  of  the  foregoing  trespass,  and  cannot  extend  to  costs  pf 
suit,  which  are  future,  and  of  another  nature.  IQ  Be/i.  116,  117", 
See  tit,  Cos!*. 
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I.  In  what  Actum*  Damage*  may  be  recovered,  and  against 

whom. 

II.  How  Damages  are  to  be  assessed)  increased,  and  mitigated* 

L  In  ficr$<mal  and  mixed  actions,  damages  were  recovered  at 
common  law  ;  but  in  real  actions,  no  damages  were  recoverable, 
because  none  were  demanded  by  the  count  or  writ  j  whereas  in 
actions  ficrsonal,  the  plaintiff  counts  ad  dam/mum  for  the  injury ; 
and  if  he  recovers  no  damages,  he  hath  no  costs.  10  Refi.  11L 
J 17.  In  a  ficrso?i<tt  action,  the  plaintiff  shall  recover  damages 
only  for  the  tori  done  before  the  action  brought  ;  and  therein  he 
counts  for  his  damages  ;  in  a  real  action,  he  recovers  his  damages 
pending  the  writ;  and  therefore  never  counts  for  his  damages.  10 
Rtfi.  117*  By  the  stat.  of  Gloucester^  QEdw.l*  cafi,  I.  damages  are 
given  in  real  actions,  assises  of  novel  disseisin,  mort  dfance§i&rT 
JjVt.  and  shall  be  recovered  against  the  alienee  of  a  disseisor,  as 
well  as  against  the  disseisor  himself; land  the  demandant  shall 
have  of  the  tenant  likewise  costs  of  suit ;  but  not  expenses  for 
trouble  and  loss  of  time,  2  Inst.  288.  See  further  the  said  stat. 
6  Ed™.  L  c,  h  Stat.  3  Hen.  VII.  c.  10-  2  Imt.  2S4.  286.  2 
Danv.  Abr.  448. 

No  damages  could  be  recovered  at  the  common  law,  but  against 
the  wrong-doer,  and  by  him  to  whom  the  wrong  was  done.  2  Inst. 
J84.  Damages  shall  be  recovered  in  writ  of  admeasurement  of 
dower ;  but  not  in  a  writ  of  admeasurement  of  pasture.  2  Darn*. 
457.  In  writ  of  partition,  by  one  coparcener  against  another,  it 
is  said  no  damages  shall  be  had.  In  a  formedon,  no  damages 
shall  be  recovered  :  so  in  a  mifier  obiit,  writ  of  account,  writ  of 
execution,  Sec.  Ibid,  455,  456.  Damages  and  costs  are  clue  in  a 
writ  of  annuity ;  and  if  the  jury  find  for  the  plaintiff,  and  do  not 
assess  damages,  it  will  be  error ;  though  he  may  after  verdict  re- 
lease the  damages,  and  take  judgment  for  the  annuity.  1 1  Reft. 
56.    -Oyer,  320.  369. 

In  battery,  im  prison  me  ntT  and  taking  of  goods,  against  three 
persons  ;  one  commits  the  buttery,  another  the  imprisonment, 
the  third  takes  the  goods,  all  at  one  time,  all  are  guilty  of  the 
whole,  and  to  be  charged  in  damages.  S  Lev*  324.  See  10  Rep, 
66,  69. 

II.  In  real  actions,  damages  arc  assessed  by  writ  of  inquiry : 
When  the  jury  find  the  issue  for  the  plaintiff,  they  are  to  assess 
rhe  damages.  And  in  actions  upi>n  the  case,  &c.  where  damages 
are  uncertain,  it  is  left  to  the  jury  to  inquire  of  them.  In  debt* 
vrhich  appears  certain  to  the  court  what  it  is,  the  damages  assess* 
ed  by  the  jury  arc  small,  in  fact  only  nominal,  as  one  shilling; 
and  the  master  in  B,  R.  taxeth  the  coats;  which  arc  added  there* 
to,  and  called  damages.  1  Lilt.  390.  When  judgment  is  given  by 
default^  in  action  of  debt,  the  court  is  to  assess  the  damages,  and 
not  the  jury;  so  if  judgment  by  nil  dicit,  in  action  of  debt. 

Where  excessive  damages  have  been  given,  or  there  hath  been 
Ctny  misdemeanor  in  executing  a  writ  of  inquiry ;  the  court  hath 
sometimes  relieved  the  defendant  by  a  new  writ  of  inquiry.  2 
Dunv.  464.  And  where  damages  arc  excessive^  on  motion, 
the  defendant  may  have  a  new  trial.  Stufet  465.  I  sYels.  Abr. 
587\   In  trespass  against  two,  one  comes  and  pleads  not  guilty^ 
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and  it  is  found  against  him  j  and  afterwards  another  comes  and 
pleads  the  like,  and  is  found  guilty  by  another  inquest ;  in  this  case, 
the  first  jury  shall  assess  all  the  damages  for  the  trespass.  JVeiv 
A'af.  Brev.  236.  Trespass  against  divers  defendants,  they  plead 
not  guilty  severally,  and  the  jury  finds  them  all  guilty :  The  jury- 
must  assess  the  damages  jointly,  for  it  is  but  one  entire  trcs- 
fia$t!)  and  madeyoirtf  by  the  declaration.    11  Refu  5. 

If  action  is  brought  for  two  several  causes  of  action,  one  of 
which  is  not  actionable,  if  entire  damages  are  given,  the  verdict 
is  void*  Contra  if  the  damages  arc  severed.  And  whore  damages 
are  entirely  assessed,  and  they  ought  not  to  he  given  for  some 
part;  no  judgment  can  be  given  on  the  verdict*  10  i?tf/r.  130. 
Where  damages  are  awarded  for  delay  of  execution,  and  being 
kept  out  of  the  money,  they  are  usually  assessed  by  allowing  the 
party  what  lawful  interest  he  might  have.    1  Salk,  208. 

For  money  lent,  interest  shall  be  given  from  the  time  the  money 
was  payable,  to  the  time  of  liquidating  the  debt,  by  the  court's 
giving  judgment.  2  Burr.  1081.  1086.  So  on  a  bill  of  exchange,  it 
is  u&ual  to  calculate  the  interest  up  to  the  time  when  judgment 
may  be  entered  tip.  And  it  is  now  settled  as  a  general  rule, 
that  where  a  new  action  may  be  brought,  and  a  ncwr  satisfaction 
obtained  on  that,  for  duties  or  demands  arisen  since  the  com- 
mencement of  the  depending  suit,  these  shall  not  be  included  in 
'  the  judgment  on  the  former  action.  But  where  the  interest  is  an 
accessory  to  the  principal,  and  the  plaintiff  cannot  bring  a  new 
action  for  interest  grown  due  between  the  com  men  cement  of 
the  action  and  judgment,  it  shall  be  included,  irf.  1086, 1087.  As 
to  interest  from  the  time  of  the  original  judgment  to  the  affirm- 
ance in  Case  of  a  writ  of  error,  see  Doug.  752.  in  n.  2  Term 
Reft.  57.  59.  78.  and  the  stat.  3  Men,  VII.  c.  10,  A  jury  may,  and 
now  frequently  do,  give  interest  on  book  debts  in  the  name  of  da- 
mages, See  Doug.  676. 

Where  the  plaintiff  shall  have  no  more  costs  than  damage* ,  un- 
less the  jury  finds  more  than  40a,  See  title  Costs. 

In  action  upon  the  case,  the  jury  may  find  less  damage #  than 
the  plaintiff  lays  in  his  declaration  ;  but  ought  not  to  find  move, 
though  costs  may  be  increased  beyond  the  sum  mentioned  m 
the  declaration  for  damages.  The  plaintiff  may  release  part  of 
the  damages  upon  entering  up  his  judgment.  10  Jit/i.  115.  If  he 
does  not,  but  takes  judgment  for  damages  (exclusive  of  costs)  to 
a  larger  amount  than  bid  in  the  declaration,  it  is  error,  and  not 
within  any  of  the  statutes  of  amendment  or  jeofails,  Sim&jbrd  v. 
Been.  In  debt  against  a  sheriff  or  gaoler  for  an  escape,  the  jury 
cannot  give  a  less  sum  than  the  creditor  would  have  recovered 
against  the  prisoner,  viz.  the  sum  endorsed  on  the  writ,  and  the 
legal  fees  of  execution.  2  Term  Bt/t.  126. 

In  actions  upon  any  bond,  Sec.  for  non-performance  of  cove> 
nants,  the  jury  shall  assess  damages  for  those  the  plaintiff'  proves 
broken  j  and  the  plaintiff  may  assign  as  many  breaches  as  he  thinks 
fit,  8^9  W,  IIL  c<  U.  Sec  tit.  Bund,  Covenants.  In  debt  for 
a  penalty  in  articles,  the  jury  ought  to  assess  damages  on  the  breach 
assigned,  under  this  statute,  and  sliall  not  find  the  debt.  2  iVils* 
'377, 
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Damages  are  not  to  be  given  for  that  which  is  not  contained  in 
the  plaintiff's  declaration  ;  and  onlv  for  what  is  materially -alleged. 
1  J  ML  381. 

'When  damage*  double  or  treble  are  given  in  an  action  newly 
created  by  statute  ;  if  no  damages  were  formerly  recoverable,  there 
the  demandant  or  plaintiff  shall  recover  those  damages  only,  and 
shall  not  have  costs,  being  a  new  creation  in  recompense  where 
there  was  none  before :  A?  upon  stat.  1  &  2  P.  12  M.  c.  12.  for 
driving  of  distresses  out  of  the  hundred,  &c,  whereby  damages 
are  given,  the  plaintiff  shall  recover  no  costs,  only  his  damages, 
because  this  action  is  newly  given.  But  in  an  action  upon  the  stat 
8  Hen.  VL  9,  of  forcible  entry,  which  giveth  treble  damages^ 
the  plaintiff  shall  recover  his  damages-  and  his  costs  to  the  treble 
amount,  by  reason  he  was  entitled  to  single  damages  before  by 
the  common  law ;  and  the  statute,  as  part  of  the  damages^  in- 
creases the  costs  lo  treble ;  and  when  a  statute  increases  damages, 
costs  shall  likewise  be  increased.    2  Inst.  2$9.  10  Re'fi*  115. 

Double,  treble  damages*  i>c.  arc  allowed,  in  several  cases,  by  ft 
very  great  variety  hi  si  mutes  j  a?,  for  not  setting  forth  tithes  : 
distresses  wrongfully  taken  ;  vescousi  though  if  it  be  not  found  by 
the  jury,  that  the  plaintiff  ha'h  sustained  some  dam-age ,  in  cases, 
where  treble  damage^  &c.  arc  inflicted  by  law,  no  damages-  can  be 
awarded. 

How  damages  given  to  a  person  sued  for  r*n  act  done  in  the  ex- 
ecution of  his  office,  are  to  be  assessed  and  recovered,  see  Va-lev- 
fin?  and  Faweett  Jfortfv.  138,  139. 

Plaintiff  may  take  judgment  de  meHvribtin  dditrni*  where  seve- 
ral damages  arc  given,  Or  enter  a  remittitur.  SaMn  v.  Lonjgfr  } 
J  His.  ftar.  1 .  fo.  30. 

The  court  in  their  discretion  may  increase  the  damages  in  t&$ft~ 
hem.  Btotvti  v.  Scymoztry  Wtl£r  fiur.  I.  fa.  5.  and  vide  3  &r9h  115 
2  Inst.  200.    See  Mayhem. 

In  what  cases  double,  treble,  and  quadruple  damages  are  given, 
t-cc  the  several  statutes,  and  further  as  to  damages  in  general. 
Com.  Dig.  in  tit.  Damages. 

DAMAGE-CLEER,  danma  ciert&rum.J  Was  a  fee  assessed 
of  the  tenth  part  in  the  common  pleas,  and  the  twentieth  part  in  the 
king's  beach  and  cz-cntquer,  out  of  all  damages  exceeding  five 
marks,  recovered  in  those  courts,  in  actions  upon  the  case,  cove- 
nant, trespass,  batter;  *  kc.  wherein  the  damages  were  uncertain  ; 
which  the  plaintiff  was  obliged  to  pay  to  the  firvthonotari/,  or  the 
chief  officer  of  the  court  wherein  it-covered,  before  he  could  have 
execution  for  the  damages:  this  was  originally  a  gratuitv  given  to 
the  firofhonr/Taries  and  their  clerks,  for  drawing  special  writs  and 
pleadings ;  but  it  is  taken  away  by  statute,  and  if  any  officer  in 
the  king's  courts,  take  any  money  in  the  name  of  ftanrnge-tleer^  or 
any  thing  in  lieu  thereof,  he  shall  forfeit  treble  the  value  Sta1 
17  Car.  It  <v  6. 

Damage-te  \sant.  Qtjhtotmtj]  Is  when  a  stranger's  beasts  an 
found  in  another  person's  ground  without  his  leave  or  license, 
and  without  the  fault  of  the  possessor  of  the  close,  (which  may 
happen  from  his  not  repairing  his  fences,)  and  there  doing  damage, 
by  feeding,  or  otherwise,  to  the  grass,  corn,  woods,  Sec,  Jn  which 
case  the  tenant  whom  they  damage,  may  distrain  and  impontv: 
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vhQHi,  as  by  flight  *s  M)  day,  Lest  the  beasts  escape  be- 
fore taken  ;  -which  may  not  be  done  fur  rent,  services,  only 
in  the  day-time-  Stat>  5 1  *fen;  HI.  Stat.  4.  l  U2.  IT  a  man 
take  my  cattle,  and  put  them  into  the  land  of  auutucr,  the  tenant 
gf  the  land  may  take  thest'  cattle  damQ$eji'awnt>  though  I  wjia 
am  the  owner,  was  nut  privy  to  the  cattle's  |>eing  there  tfpmMgp- 
feasant;  and  he?  may  keep  them  against  me  till  satisfaction  of  the 
damages*    %  Danv.  Akr*  364. 

JJut  if  one  comes  to  distrain  damage  feasant  y  and  to  seize  the 
cattle,  and  the  owner  drives  them  out  before  they  are  taken,  he 
cannot  distrain  them  damage  -feasant ,  hut  is  put  to  his  actio  r;  of 
trespass  \  for  the  cattle  ought  to  be  actually  upon  the  land  datmigc- 
feasant,  at  the  time  of  the  distress.  1  Inst.  10 1-  9  Re/i.  22.  He 
that  hath  but  the  possession  of,  and  no  title  to  the  land,  may  justify 
taking  a  distress  damage -feasant,  Plvwd. \f  *  mail  puts 
calile  to  pasture  at  so  much  a  week  with  another,  who  after  gives 
notice  that  he  -will  not  have  them  there  any  longer;  in  this  case 
the  owner  of  the  ground  may  distrain  them  damage ■ -feasant  t  though 
the  caule  be  in  lawfully  at  first;  so  where  a  lessee  holds  after 
his  estate  is  ended,    43  Edv>.  III.    Kritw.  69.    Hut  the  owner  ot 

3  ,the  cattle  should  have  proper  notice  and  reasonable  time  allowed 

it  for  taking  away  his  cattle. 

Beasts  belonging  to  the  plough,  or  beasts  of  husbandry,  sheep, 
and  horses  joined  to  a  cart,  may  be  distrained  damugc -feasant  ^  though 
not  for  rent.  1  Sid.  422.  440.  But  the  owner  may  tender  amends, 
before  the  cattle  are  impounded,  and  then  the  detainer  is  unlaw- 
ful ;  also  if  when  impounded  the  pound  door  is  open,  the  owner 
may  take  them  out.    5  Rep.  76,    See  further,  tit.  Victress. 

A  greyhound  may  be  taken  damagc-ft:aaatit,  running  after  co- 
neys in  a  warren;  so  a  man  may  take  a  ferret  that  another  hath 
brought  into  his  warren,  and  taken  coneys  with.  If  a  person 
bring  nets  and  gins  through  my  warren,  I  cannot  take  them  out 
of  his  hands.  2  Dcnu.  6±3.  But  if  men  are  row  ing  up  my  water, 
and  endeavouring  with  nets  to  catch  fish  in  my  sen-rat  piscary, 
I  may  take  their  oars  and  nets  and  detain  them  as  damage-fea- 
saiit)  to  stop  their  further  fishing  j  though  I  cannot  cut  their  nets. 
Cro.  Car,  223.    See  tit.  Diatr&a/ij  frt^fiues. 

DAM,  A  boundary,  or  confinement j  as  to  dam  up  ovdam  out: 
infra  damnum  auumt  within  the  bounds  or  limits  of  his  own  pro- 
perty or  jurisdiction,    Bract,  lib.  2.  c.  37. 

DAMISEIXA,  A  light  damosell  or  miss.  Stat.  12  Edtti.  h  See 
Pimfi-Tenurc 

DAMNUM  ABSQUE  INJURIA,  IF  one  man  keeps  a  school 
in  such  a  place,  another  may  do  so  likewise  in  the  same  place, 
though  he  draw  away  the  scholars  from  the  other  school ;  and 
this  is  damnum  absque  injuria,  a  loss  without  an  injury;  but  he 
must  not  do  any  thing  to  disturb  the  other  school.    3  Salk.  10. 

DAN.  Anciently  the  better  sort  of  men  in  this  kingdom  had 
;bc  title  of  Dan  j  as  the  Spaniards  Dqu^  from  the  Lat.  Domintis. 

DANEGELT,  or  DANE-GELD,  danegildumJ]  Is  compound- 
ed of  the  words  dane  and  gcit>  money  or  tribute,  and  was  a  tax  of 
Is.  and  after  of  2*.  upon  every  bide  of  land  through  the  realm, 
laid  upon  our  ancestors  the  Spjcans  by  the  Danes,  when  they  lord- 
ed it  here.  Qtmd.  Brit.  83.  142.  According  to  some  accounts, 
this  tax  was  levied  for  clearing  the  seas  of  Danish  pirates ;  which 
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heretofore  greatly  annoyed  our  coasts ;  but  King  Ethclred  being- 
much  distressed  by  the  continual  invasion  of  the  Danes7  to  pro- 
cure peace,  was  compelled  to  charge  his  people  with  very  heavy 
payments  called  danrgett,  which  he  paid  to  the  Dane  a  at  several 
times.  Hzvt  ndtti,  par.  post.  Annal.  344,  Ingtrffih.  5I0<  Sefdeti't 
Mare  Ctaus,  190.  This  danegett  was  released  by  £dtvard  the  C<m- 
fessor  ;  but  levied  again  by  William  the  first  and  second;  then  it 
was  released  again  by  King  Henry  the  first,  and  finally  by  King 
Stephen. 

DANELAGE,  The  law  of  the  Banes,  when  they  governed  a 
third  part  of  this  kingdom.    See  further,  tit.  JlIercAeniage,  Com- 

77!  OJl  ZiOVf, 

DAKOEItlA,  A  payment  in  money  made  by  forest -ten ants, 
that  they  mi^ht  have  liberty  to  plough  and  sow  in  time  of  pannage 
or  mast-feeding.    Manw.  For.  Laws. 

DAPIFER,  o  da  firs  fcrendoJ]  Was  at  first  a  domestic  officer, 
like  unto  our  steward  of  the  housefwidy  or  rather  ctcrk  of  the  kitchen; 
but  by  degrees  it  was  used  for  any  fiduciary  servant,  especially 
the  chief  steward  or  head  bailiff  of  an  honour  or  manor.  There 
is  mention  made  in  our  ancient  records  of  dafiifer  regis  j  which  is 
taken  for  steward  of  the  king's  household.  Cowcl. 

DARDUS,    r.  A  dart:  In  Wales  an  oak  is  called  a  dar. 

DARE  AD  REMANENT! AM,  To  give  away  in  fee,  or  for 
ever,  Gtanv*  tid.  7.  cap,  1-  This  seems  to  be  only  of  a  remain* 
der. 

DARREIN,  Is  a  corruption  from  the  Fr.  dernier  y  viz,  uitimus, 
the  last ;  in  which  sense  we  use  it ;  as  darrein  continuance^  lit*, 

DARREIN  PRESENTMENT,  Last  Presentation.]  See  tit. 
Advthoson  III.  An  assise  of  Darrein  Presentment  lies  when  a 
man,  or  his  ancestors,  under  whom  he  claims,  having  presented  a 
clerk  to  a  benefice. who  is  instituted;  afterwards  upon  the  next 
avoidance  a  stranger  presents  a  clerk,  and  thereby  disturbs  him 
that  is  real  patron  ;  in  which  case  the  patron  shall  have  this  writ, 
(Fitz.  A*  B.  31.)  directed  to  the  sheriff  to  summon  an  assise  or 
jury,  to  inquire  who  was  the  last  patron  that  presented  to  the 
church  now  vacant,  of  which  the  plaintiff"  complains  that  he  is 
deforced  by  the  defendant :  and,  according  as  the  assise  determines 
that  question,  a  writ  shall  issue  to  the  bishop,  to  institute  the 
clerk  of  that  patron,  in  whose  favour  the  determination  is  made, 
and  atso  to  give  damages,  in  pursuance  of  stat.  West.  2.(13  Edw< 
IL  f.  5,)  This  question,  it  is  to  be  observed,  was,  before  the  stat. 
7  Ann.  c.  IS,  entirely  conclusive,  as  between  the  patron  or  his 
heirs  and  a  stranger;  for,  till  then,  the  full  possession  of  the  ad- 
vowson  was  in  him  who  presented  last,  and  his  heirs  ;  unless,  since 
that  presentation,  the  clerk  had  been  evicted  within  six  months, 
or  the  rightful  patron  had  recovered  the  advowson  in  a  writ  of 
light ;  which  is  a  title  superior  to  all  others.  But  that  statute 
having  given  a  right  to  any  person  to  brings  a  quare  impedit,  and 
to  recover  (if  his  title  be  good)  notwithstanding  the  last  presenta- 
tion by  whomsoever  made  ;  assises  of  darrein  presentment,  now 
not  being  in  anywise  conclusive,  have  been  totally  disused  ;  as  in- 
deed they  began  to  he  before  ;  a  qua  re  impedit  being;  a  more  ge- 
neral, and  therefore  a  more  usual  action.  For  the  assise  of  dar~ 
r«fc  presentment  lies  only  where  a  man  has  an  advowson  by  de- 
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scent  from  his  ancestors  ;  but  the  writ  of  quare  imfudti  is  equally 
remedial,  whether  a  man  claims  title  by  descent  or  by  purchase.  2 
Inst.  355.    See  tit.  Quarc  Imfttdifi 

DATE  of  a  Deed,  Is  the  description  of  the  time,  viz.  the  day, 
month,  year  of  our  Lord,  year  of  the  reign,  &c>  in  which  the 
deed  was  made,  1  Inst.  6.  But  the  ancient  deeds  had  no  date$y 
only  of  the  month  and  the  year  j  to  signify  that  they  were  not 
made  in  haste,  or  in  the  space  of  a  day;  but  upon  longer  and 
more  mature  deliberation,  Rtmtnt,  If  iu  the  date  of  a  deed,  ihe 
year  of  our  Lord  is  right,  though  the  year  ol  the  Kind's  reign  be 
mistaken*  it  shall  not  hurt  it.  Cro.  Jac.  261.  A  deed  was  dated 
30th  March,  1701,  without  anno  Domini  and  anno  Rcgni  ;  and  it 

t  was  adjudged  that  both  the  year  of  the  Lord  and  of  the  King 

were  implicitly  in  the  deed.  2  Satir.  653.  A  deed  is  good,  though 
it  hath  no  date  of  the  day  or  place,  or  if  the  date  be  mistaken,  or 

i  though  it  hath  an  impossible  date,  as  the  3 cub  of  Februarxj, 

;  But  he  that  doth  plead  such  a  deed,  without  any  date,  or  with  an 

impossible  date,  must  set  forth  the  time  when  it  was  delivered. 

t  2  Reft.  5r    1  Inst.  46.    If  no  date  of  a  deed  be  set  forth,  it  shall  be 

ft  Intended  that  it  had  none;  and  in  such  case  it  is  good  from  the 

delivery;  for  every  deed  or  writing  hath  a  date  iu  }nw,  and  that 
is  the  day  in  which  it  was  de  live  red  :  and  a  deed  is  no  deed  till 

jt  the  delivery,  and  that  is  the  date  of  it.    Mod.  Ca*  224.    1  Alels. 

st-  Mr.  525, 

An  impossible  date  of  a  bond,  &c.  is  no  date  at  all ;  but  the 

m  plaintiff  must  declare  on  the  bond  as  made  at  a  certain  time :  and 

:  if  the  express  date  be  insensible,  the  real  date  is  the  delivery,  2 

Saik.  463-    Where  there  is  none,  or  an  impossible  dare,  the  plain- 

1 1  tiff  may  count  of  any  date.    1  LiU.  Jlbr.  393.    If  there  be  a  mis- 

taken date,  or  a  date  be  impossible,  Sec,  the  plaintiff  may  surmise 

g  a  legal  date  in  the  declaration,  whereupon  the  defendant  is  to  an- 

swer to  the  deed,  and  not  to  the  date.     Yeia.  194,    If  a  deed  bears 

j,  date  at  a  place  out  of  the  realm,  it  may  be  averred  that  the  place 

^  mentioned  in  the  deed  is  in  some  county  in  England  j  and  here 

the  place  is  not  traversable  ;  without  this  the  deed  cannot  be  tried. 

jj  1  Inst.  261.    A  deed  may  be  dated  at  one  time,  and  sealed  and  de- 

livered at  another ;  but  every  deed  shall  be  intended  to  be  deliver- 

k  ed  on  the  same  day  it  bears  date,  unless  die  contrary  is  proved. 

2  Imt.  674.  Though  Uiere  can  be  no  delivery  of  a  deed  before 
the  day  of  ihc  date;  yet  alter,  there  may.  Yelv.  138.  So  that  a 
deed  may  be  dated  back,  on  a  time  past}  but  not  at  a  day  to  come. 
Sec  tit.  Deed, 

DATIVE,  or  DATIF,  dativus.~]  Signifies  that  which  may 
be  given  or  disposed  of  at  will  and  pleasure.  Stat.  9  Rich.  II. 
c.  4. 

DA V ATA  TEHfLE,  DAWACH,  A  portion  of  land  so  called 
in  Scot/and.  Skene. 

DAY,  dies.']  A  certain  space  of  time,  containing  twenty- four 
hours;  and  if  a  fact  be  done  in  the  nighty  you  must  state  it  In  law 
proceedings}  in  the  night  of  the  same  day.  The  natural  day  con- 
sists of  twenty-four  hours,  and  contains  the  solar  day  and  the  night : 
and  the  artificial  day  begins  from  the  rising  of  the  suss,  and  ends 
when  it  sets.  See  1  Imt*  135.  I^ay,  in  legal  understanding,  is 
the  datj  of  o/ifiearance  of  the  parties,  or  continuance  of  the  suit 
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where  a  day  is  given,  Sec,  And  there  is  a  day  of  appearance  in 
court  by  the  writy  and  by  the  roil ;  by  writt  when  the  sheriff  re- 
turns the  writ  i  by  roll,  when  he  hath  a  day  by  the  roll,  and  the 
sheriff  returns  not  the  writ,  there  the  defendant,  to  save  his  free- 
hold, and  prevent  loss  of  issues,  imprisonment,  &c.  may  appear 
by  the  day  he  hath  by  the  roll.    Co.  Lin.  135. 

In  real  actions  there  are  dus  cQnununcsy  common  days;  and  in 
all  summonses  there  must  be  fifteen  days  after  the  summons  be- 
fore the  appearance  ;  and  before  the  statute  of  articuti  super  char- 
tast  in  aJl  summons  and  attachment  in  plea  of  land,  there  should 
be  contained  fifteen  days.    Co,  Lit t.  134. 

As  to  offences  in  B.  R.  if  the  offence  be  committed  in  another 
county  than  where  the  court  sits,  and  the  indictment  be  removed 
by  certiorari)  there  must  be  fifteen  days  between  every  process 
and  the  return  thereof;  but  if  it  be  committed  in  the  same  county 
where  the  bench  sits,  they  may  sit  dc  die  in  diem  ;  but  this  they 
will  very  rarely  do.  Ibid,  There  is  a  day  called  dies  s/iecialist  as 
in  an  assise  in  the  king's  bench  Of  common  pleas,  the  attachment 
need  not  be  fifteen  days  before  the  appearance ;  otherwise  it  is 
before  justices  assigned ;  but  generally  in  assises  the  judges  may 
give  a  special  day  at  their  pleasure,  and  are  not  bound  to  the 
common  days ;  and  these  days  they  may  give  as  well  out  of  teim 
as  within. 

There  is  also  a  day  of  grace,  dies  gratia;  and  generally  this 
is  granted  by  the  court  at  the  prayer  of  the  demandant  or  plain- 
tifl,  in  whose  delay  it  is;  but  it  is  never  grained  where  the  king 
is  party,  by  aid  firitr  of  the  tenant  or  defendant;  nor  where 
any  lord|of  parliament,  or  peer  of  the  realm,  is  tenant  or  defend- 
ant. 

And  sometimes  the  day  that  is  quarto  die  fto$rt  is  called  dU» 
gratis,  for  the  very  day  of  return  is  ihe  day  in  law,  and  to  that 
day  the  judgment  hath  relation,  but  no  default  shall  be  recorded 
till  the  fourih  day  be  past;  unless  it  be  in  a  writ  of  right,  where 
the  law  sllowcth  no  day  but  the  day  of  the  return.  Co.  Litt.  135. 
See  tit-  Judgment^  Term* 

There  are  several  ret urn-days  in  the  terms:  and  if  either  of 
them  happen  upon  a  Sunday^  the  day  following  is  taken  instead  of 
it ;  for  Sunday  is  dies  nor.  juridicuv  ;  and  so  is  Ascension,  day  in 
.Easter  term,  St*  John.  Bafuht  in  Trinity  term,  All  Saints  and  All 
Sou  is  in  Michaelmas  temi}  and  the  Purijieatirm  the  Virgin  Ma- 
ry in  Hilary  term.    2  Inst.  264-    See  tit.  Term. 

Days  in  Bank  arc  days  set  down  by  statute  or  order  of  the  court 
when  writs  shall  be  returned,  or  when  the  party  shall  appear  upon 
the  writ  served.  See  stat.  51  Hen.  III.  stat.  2  &  S.  32  Hen.  VIII. 
cafi.  21.  16  Car.  I.  c.  6.  and  24  Geo.  It  c.  43.  And  by  the  sta- 
tute de  anuo  6issrxtiii\  2i  Hen.  111.  the  day  increasing  in  the  ieap 
year  and  the  day  next  going  before,  are  to  be  accounted  but^one 
day. 

It  is  commonly  said,  that  the  day  of  nisi  fiJius,  and  the  day  it: 
fianky  is  all  one  day ;  but  this  is  to  be  understood  as  to  pleading, 
not  to  other  purposes.  I  Inst.  J3j.  But  after  issue  found  for 
the  plaintiff  at  the  nm  $8nt$  if  a  day  be  given  in  bank,  and  the 
defendant  makes  default,  judgment  shall  be  given  against  him.  2 
Danv.  Abr.  477.  and  vide  Id,  476. 
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To  be  dismissed  without  day,  is  to  be  finally  dismissed  the 
court :  and  when  the  justice  before  whom  causes  were  depending, 
do  not  come  on  the  day  to  which  they  were  continued,  whether 
such  absence  be  occasioned  by  death,  or  otherwise,  they  are  said 
to  be  put  without  day ;  but  may  be  revived  or  re  continued  by  re- 
summons, reattachment,  Sec,  See  stat.  1  t£dw.  VI.  c.  7.  Also 
by  the  common  law,  all  proceedings  upon  any  indictment,  &c. 
whereon  no  judgment  had  been  given,  were  determined  by  the 
demise  of  the  king,  and  nothing  remained  but  the  indictment, 
original  writ,  &c,  which  were  put  without  day,  till  re  continued  by 
reattachment  to  bring  in  the  defendants,  to  plead  de  novo  ;  though 
this  is  remedied  by  stats.  4  Sc  5  W.  III.  c  J  8-  I  jinn.  c.  8.  by 
which  such  process,  Sec  are  to  continue  in  the  same  Force  after 
the  king's  demise,  as  they  would  have  done  if  he  had  lived.  See 
lit.  Discontinuance,  Process,  Aing-. 

In  action  of  trespass,  if  the  day  bid  in  the  declaration  be  either 
before  or  after  the  actual  day  on  which  the  trespass  is  commit' 
ted,  it  is  not  material,  if  a  trespass  be  proved.  Co.  LAtt.  233.  a. 
But  -V.  B.  The  day  laid  must  be  before  the  first  day  of  that 
term  of  which  the  declaration  is  intituled,  or  if  the  trespass  be 
omitted  within  the  term,  there  must  be  a  special  memorandum 
of  some  particular  day,  (if  by  bill,)  or  of  some  general  return 
day,  (if  in  Cr  P.  or  B.  R.  by  original  writ,)  subsequent  to  the  clay 
whereon  the  trespass  was  committed;  and  so  as  to  other  actions, 
where  the  cause  of  action  arises  within  the  term.  See  tit.  De- 
claration, Pleading. 

DAY-LIGHT,  See  tit.  Burg/a™,  RMetyi 

DAY-RULE,  See  Day- Writ. 

DAY  WERE  of  LAND,  Diurnalis,  Dtuturtia.~\  As  much  arable 
iand  as  could  be  ploughed  up  In  one  t!ay+s  work ;  or  one  journej,. 
as  the  farmers  still  call  it. 

DAY- WRIT,  or  DAY-RULE,  A  rule  or  order  of  court,  per- 
mitting a  prisoner  in  custody  in  the  king's  bench  prison,  5<c.  to  go 
fri&Mf&f  the  bounds^of  his  prison  for  one  day.  By  a  rule  of  the 
court  of  A".  B.  £as:ert  30  Geo.  III.  a  prisoner  shall  not  have  day 
rules  above  three,  days  in  each  term;  and  shall  return  to  prison 
before  nine  in  the  evening. 

But  by  a  rule  in  that  court  in  Michaelmas,  37  Geo,  fa.  if  any 
person  state,  by  affidavit,  any  special  cause,  to  the  satisfaction  of 
ihe  court,  for  having  an  additional  day  rule*  it  may  be  granted  ac- 
cordingly. 

However,  by  rule  of  Hilary,  45  Geo.  III.  it  was  ordered,  that 
the  rules  of  Easter,  30  Geo,  II L  and  Micfmclma^  37  Geo.  Hf, 
should  both  be  repealed,  except  as  to  the  regulation,  that  every 
prisoner,  having  a  day-rule  should  return  within  before  nine  in 
the  evening. 

The  king  may  grunt  writ  nf  tvarran/ia  dici  to  any  person,  which 
shall  save  his  default  for  one  day,  be  it  in  plea  of  ttstid  or  other 
action,  and  be  the  cause  true  or  not;  and  this  by  his  prerogative, 
f/itod  no t a. 

It  is  against  law  to  $rant  liberty  to  prisoners  in  execution  by 
other  writs  than  day-writs,  (or  \  nlei/)    Chan.  Krfi.  67, 

No  prisoner  committed  by  B.  p.  ought  to  have  the  benefit  of 
the  day-rule  of  going  abroad  in  term  time ;  for  iher  imprison- 
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ment  is  their  punUhmcnt  for  their  contempt,  or  misbehaviour. 

2  Show.  88.  M  SO. 

One  in  execution  had  a  habeas  corfiusfrcm  the  lord  keeper  (which 
they  call  a  day-writ)  returnable  three  or  four  days  after  it s  teste. 
By  virtue  of  this  writ,  he  went  to  the  wine-license  office,  but  ne- 
ver to  any  inn  or  court  of  chancery,  or  to  the  lord  keeper's,  and 
this  in  the  vacation.  Per  Fcmbcrtcn,  Ch.  J.  This  is  a  habeas 
out  of  chancery,  which  they  may  send  at  any  time,  and  by  virtue 
of  the  king's  writ*  the  party  was  brought  out  of  the  prison-house( 
and  that  is  justifiable.  Then  all  the  day,  so  long  as  there  was  a 
keeper  with  Aim,  he  was  in  custody  still,,  and  returning  to  prison 
at  night,  it  is  well  enough,  and  no  escape ;  though  chancery  may 
examine  the  contempt,  that  is  nothing  to  B.  R.  2  Shzw.  298.  pi. 
229. 

A  prisoner  taken  on  an  escape-warrant  before  the  sitting  of  the 
court  the  same  day,  shall  be  discharged,  if  his  name  was  entered 
with  the  clerk  the  night  before;  but  not  if  it  was  entered  the  same 
morning  only.    8  Mod,  80. 

DAYERIA,  Hairy,  from  day  dieir.  Sax.  dag.~\  Was  at  first  the 
daily  yield  of  milch  cows,  or  profit  made  of  them,  In  Lorrain 
and  Champaign  ihey  use  the  word  dayer,  for  the  meeting  of  the 
rfny-Jabouring  people  to  give  an  account  of  their  daily  work,  and 
receive  the  wages  of  it.  A  dairy  in  the  A'orth  is  called  milkness  / 
as  the  dairy  maid  is  in  all  parts  a  7niik~maid :  she  is  termed  andra- 
chia  by  Flea.  lib.  2.  cap.  87.  and  see  Faroe  A.  Antiq*  548. 

DAYS  MAN,  In  the  North  of  England,  an*  arbitrator,  or 
elected  judge,  is  usually  termed  a  tties  man,  or  days  man:  and 
Dr.  Hammond  says,  thai  the  word  day  in  all  idioms  signifies  judg- 
ment. 

DEADLY  FEUD,  Is  a  profession  of  an  irreconcilable  hatred, 
till  a  person  is  revenged  even  by  the  death  of  his  enemy.  It  is 
mentioned  in  Stat.  43  Eiiz.  r.  13*  And  such  enmity  and  revenge 
were  allowed  by  the  old  Saxon  laws  ;  for  where  any  man  was  kill- 
ed, if  a  pecuniary  satisfaction  was  not  made  to  the  kindred  of  the 
slain,  it  was  lawful  for  them  to  take  up  arms  against  the  murder- 
er, and  revenge  themselves  on  him:  and  this  was  called  deadly 
fcztd i  which  it  is  conjectured  was  the  original  of  an  appeal. 
BU  unu  See  stat.  43  Eliz.  c.  13.  and  this  Diet,  tit,  Feud>  Malicious, 
Mischief  Felajiy* 

DEAD  PLEDGE,  mortuum  vadium^]  A  pledge  of  lands  ot 
goods.    Sec  Mortgage. 

DEAD'S  PART,  The  remainder  of  the  defunct's  moveables, 
beside  what  is  due  to  the  wife  and  children.  Scotch  Diet,  See 
tit.  F.xeeutor. 

DEAF,  DUMB,  and  BUN'D.  A  man  who  is  bom  deaf,  dumb* 
and  blind,  is  looked  upon  by  the  law  in  the  same  state  as  an  idiot : 
he  being  supposed  incapable  of  any  understanding;  as  wanting  all 
those  senses  which  furnish  the  human  mind  with  ideas.  1  Comm. 
304,    See  Fitz.  .V.  B.  233.    Sec  tit.  Idiot,  Lunatic. 

A  man  who  could  neither  speak  nor  hear  committed  felony  and 
was  arraigned,  and  therefore  was  commanded  to  prison.  Br*  Co- 
r&tfyfil.  216.  cites  26  Edw.  III.  See  ThtL  Dig.  6.  lib.  I.  e.  f.  and 
this  Diet.  tit.  Mute. 

One  who  had  made  lis  will,  and  became  ill,  and  (as  it  seems) 
had  hs!  his  speech;  the  same  will  was  delivered  into  his  hands. 
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and  it  •was  said  to  Mat,  that  he  should  deliver  it  to  the  -vicar,  if  it 
should  be  Ids  last  will*  otherwise  he  should  retain  it  ;  tuid  he  deliver- 
ed^ to  the  vicar^  olid  (his  was  held  a  good  mil.  The].  Dig.  6<  lid.  i. 
cap.  7.  s.  a.  cite  a.  44  Ms.  36.    See  tit.  WilL 

It  appearing  by  path,  that  the  defendant  was  both  i.enselena  and 
dumb,  and  therefore  could  not  instruct  his  counsel  to  draw  his  an- 
swer; it  was  ordered  that  no  attachment,  or  other  process  of  con- 
tempt, should  be  awaited  against  the  defendant  for  not  answering, 
without  special  order  of  the  court.  Can/*  Re/i.  132.  cUes22  Ji&r, 
Altham  v.  Smith, 

One  that  is  deaf  and  wholly  deprived  of  his  hearing  cannot 
and  so  one  that  is  dumb  and  cannot  speak.    Yet  (according  to  the 
opinion  of  some)  they  may  consent  by  sign$ :  but  it  is  generally 
held,  that  he  that  is  dumb  cannot  make  a  gift,  because  he  cannot 
consent  to  it.    1  In$£.  107. 

Ifj  however,  a  blind  man  has  understanding,  he  may  deliver  a 
deed  sealed  by  him.    Jenk.  222.  fit.  7$. 

The  lord  shall  have  the  custody  of  a  copyholder  that  is  deaf  and 
dumb;  for  else  he  shali  be  prejudiced  in  his  rents  and  services; 
and  adjudged  for  the  grantee  of  the  Ioid  against  the  firochcin  amy 
of  the  copyholder.    Crc  Jac*  105. 

One  born  deaf  &n,d  dumb,  who  signified  by  signs  that  she  un- 
derstood what  she  was  about  to  do,  was  allowed  to  levy  a  fne  of 
lands.    Cart.  53, 

DEAFFORESTED,  Deajforestatas.']  Discharged  from  being 
forest ;  or  freed  and  exempted  from  the  forest  laws.  17  Car.  J.c- 
16.  There  is  likewise  dewarrenata,  as  vyell  as  deajfarestafa  ; 
whieh  is  when  a  warren  is  disvrarrened  or  broke  up  and  laid  in 
common, 

DEAN,  Decanus  j  from  the  Greek)  eeka,  decent,"]  An  ecclesiasti- 
cal governor  or  dignitary,  so  called,  as  he  presides  over  ten  canons 
or  prebendaries  at  the  least.  And  wc  call  him  a  dean,  that  is  next 
under  the  bishop,  and  chief  of  the  chapter,  ordinarily  in  a  cathe- 
dral church;  the  rest  of  the  society  being  called  cafUtulu7n\,  the 
chapter.  As  there  are  two  foundations  of  cathedral  churches  in 
England^  the  old  and  the  new,  the  new  erected  by  King  Henry 
VIII.  so  there  are  two  means  of  creating  these  deans  ;  for  those 
of  the  old  foundation,  as  the  Dean  of  St.  Paul's,  York,  12c*  are 
exalted  to  their  dignity  much  like  bishops;  the  king  first  send- 
ing out  his  co?ige  d*elire  to  the  chapter  to  choose  such  dran,  and 
the  chapter  then  choosing,  the  king  afterwards  yielding  his  royal 
assent,  and  the  bishop  confirming  him,  and  giving  his  mandate  to 
install  him. 

Those  of  the  new  foundation,  whose  deaneries  were  translated 
from  priories  and  convents,  to  dean  and  chapter,  are  donative,  and 
installed  by  a  shorter  course,  by  virtue  of  the  king's  letters  patent, 
without  either  election  or  confirmation ;  and  are  visitable  only  by 
the  lord  chancellor,  or  by  special  commission  from  the  king :  but 
the  letters  patent'  arc  presented  to  the  bishop  for  institution, 
and  a  mandate  for  instalment  goes  forth.  1  Inst.  95.  Davis,  46} 
47. 

The  new  deaneries  and  chapters  to  old  bishoprics  are  eight, 
viz.  Canterbury,  JVbrwich,  Winchester,  Durham,  Ely,  Rochester, 
Worcester  and  Carlisle.    The  new  deaneries  and  chapters  to  new 
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bishoprics  are  /i'f,  Peterborough  y  Chester  Gloucester  t  Bristol  and 
Oxford.     1  fost.  9S.  a.  fc  3. 

Of  the  four  Welch  cathedrals,  two  are  without  deans;  or  ra- 
ther the  dignities  of  bishop  and  dean  unite  in  the  same  person, 
the  bishop  being  deemed  quasi  detanus  ;  and  having-,  it  is  said, 
both  an  episcopal  throne,  and  a  J e canal  stall  allotted  to  him  in  the 
Choir.  Of  this  kind  arc  the  cathedrals  of  Sif,  David**  and  Ltan<- 
daff.  St,  Asa/th  and  Bangor,  the  two  other  Welsh  cathedrals,  have 
the  dignity  of  dean  distinct  from  that  of  bishop,  but  the  patronage 
of  both  deaneries  is  in  the  respective  bishops,  they  being  neither 
elective  by  the  chapter,  nor  donative  in  the  crown.  I  Inst.  95.  a, 
ft.  4. 

In  Ireland  it  seems  that  the  king  appoints  to  deaneries,  as  to 
bishoprics  by  letters  patent.    Id,  ib. 

Various  kinds  of  deans,  besides  deans  of  chapters,  are  known 
to  our  law ;  and  several  divisions  seem  necessary  to  distinguish 
them  properly. 

Considered  in  respect  of  the  difference  of  ofnce3  deans  are  of 
six  kinds.  1.  Dun:*  of  Chapters,  who  arc  either  of  cathedral  or 
collegiate  churches;  though  trie  members  of  churches  of  the  lat- 
ter sort  may  more  properly  be  denominated  colleges  than  chapters. 
See  tit.  Chapters-.  2.  Deans  of  Peculiar  who  have  sometimes 
both  jurisdiction  and  cure  of  souls,  as  the  dean  of  Battel  in  Sus- 
sex; and  sometimes  jurisdiction  only,  as  the  dean  of  the  Jfrcht* 
in  London  ;  (see  tit-  Arches  Court  s)  and  the  deans  of  Backing  in 
Essex,  and  of  Croydon  in  Surrey.  3.  Rural  Deans,  who  had  first 
jurisdiction  over  deaneries,  as  every  diocese  is  divided  into  arch- 
deaconries and  deaneries;  but  afterwards  their  power  was  dimi- 
nished, and  they  were  only  the  bishop's  substitutes  to  grant  let- 
ters of  administration,  probate  of  wills,  &c>  And  now  their  of- 
fice is  wholly  extinguished,  for  the  archdeacons  and  chancellors 
of  bishops  execute  the  authority  which  rural  deans  had  through 
all  the  dioceses  of  England.  1  AW*,  Abr.  596,  597.  and  see  I 
Comm.  383-  4.  Dean*  in  the  Colleges  of  our  Universities ,  who  are 
officers  appointed  to  superintend  the  behaviour  of  the  members, 
and  to  enforce  discipline.  5.  Honorary  Deans,  as  the  dean  of 
the  Chapel  Royal  at  St.  James**)  who  is  so  styled  on  account  of 
the  dignity  of  the  person  over  whose  chapel  he  presides.  As  to 
the  chapel  of  St.  George,  Windsor)  there  being;  canons  as  well  as 
a  dean,  it  is  something  more  than  a  mere  chapel,  and  except  in 
name,  resembles  a  collegiate  church*  6.  Deans  of  Province.';,  or, 
as  they  are  sometimes  called,  deans  of  bishops.  Thus  the  bishop 
of  London  is  dean  of  the  province  !  of  Canterbury  ;  and  to  him  as 
such,  the  archbishop  sends  his  mandate  for  summoning  the  bishops 
of  his  province,  when  a  convocation  is  to  be  assembled  ;  which 
may  perhaps  account  for  calling  him  dean  of  the  bishops ;  what 
the  other  parts  of  his  office  are,  the  books  do  not  explain,  nor  do 
they  mention  whether  there  is  a  dean  for  the  province  of  York. 
See  Lyndtv*    Gibs.    1  Inst,  95.  a.  in  n. 

Another  division  of  deans,  arising  from  the  nature  of  their  of- 
fice ,  is  into  dean 5  of  spiritual  promotions,  and  deans  of  lay  pro- 
motions. Of  the  former  kind  are  deans  of  peculiars,  with  cure 
of  souls,  deans  of  the  royal  chapels,  and  deans  of  chapters  J  though 
as  to  these  last,  a  contrary  opinion  formerly  prevailed.  Perhaps, 
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too,  rural  deans  might  be  added  to  the  number.  Of  the  latter  kind 
are  deans  of  peculiars,  without  cure  of  souls,  who  therefore  may 
be,  and  frequently  are,  persons  not  in  holy  orders. 

Li  respect  of  the  inaniicri.fufiftr/tntMi'jtt^fcM^  arc,  1,  Elective^ 
as  deans  of  chapters  of  the  uld  foundation  ;  though  they  arc  ooly 
so  (like  bishops)  nominally,  and  in  farm;  the  king  being  in  fact 
the  reaJ  patron.  2.  Donative,  as  those  deans  of  chapters  of  the 
new  foundation,  who  are  appointed  by  the  king's  letters  patent, 
anrl  are  installed,  under  his  command  to  the  chapter,  without  re- 
sorting to  the  bishop  either  for  admission*  or  for  a  mandate  of  in- 
stalment ;  if  that  mode  of  promoting  still  prevails  in  respect  to 
any  of  the  ne  w  deaneries.  Deans  of  the  royal  chapels  are  also  do- 
native, the  king  appointing  to  them  in  the  same  way.  So  too  may 
deans  of  peculiars,  without  curt;  of  souls,  be  called  ;  as  the  dean 
of  the  arches,  who  is  appointed  by  commission  from  the  arch- 
bishop of  Canterbury ;  but  this  must  be  understood  in  a  large 
sense  of  the  word  donative,it  being  most  usually  restrained  to  spi- 
ritual promotions.  3.  Preventative^  as  some  deans  of  peculiars 
with  cure  of  souls,  and  the  deans  of  some  chapters  of  the  new 
foundation,  if  not  all.  Thus  the  deau  of  Battel  is  presented  by 
ihe  patron  to  the  bishop  of  Chichester,  and  from  him  receives 
institution.  This  deanery  was  founded  by  William  the  Conqueror. 
He  hath  ecclesiastical  jurisdiction  within  the  liberty  of  I2atteitax\tl 
is  presentable  by  the  duke  of  .Montagu,  and  though  instituted  and 
inducted  by  tho  bishop  of  Chichester^  is  not  subject  to  his  visita- 
tion. 1  A'els.  Abr.  Thus  too  the  dean  of  Gloucester  is  present- 
ed by  the  king  to  the  bishop,  with  a  mandate  to  admit  him,  and 
to  give  orders  for  Ms  instalment.  4.  Btj  virtue  of  another  office  ; 
*s  the  bishop  of  London  is  dean  of  the  province  of  Canterbury s 
and  the  bishop  of  St.  David's  is  dean  of  his  own  chapiter. 

As  to  fur!  her  particulars,  re  I  alive  to  the  manner  of  coming  to 
the  possession  of  deaneries,  see  a  long  and  learned  historical  ac- 
count in  I  In$t.  95.  a,  n,  $r  from  which  it  appears  that  the  right 
to  appoint  deans  of  cathedral  and  collegiate  churches,  and  the 
mode  of  appointing  them,  must  generally  depend,  almost  wholly, 
upon  charters,  usage t  or  acts  of  parliament  ;  and  if  a  case  should, 
by  bare  possibility,  arise,  where  neither  of  those  rules  could  be 
had  recourse  to,  Jbunder&hi/i  seems  the  only  true  criterion  of  pa- 
tronage. 

In  respect  of  the  manner  of  holding,  deans  arc  cither  absolute* 
or  in  commendam.  But  this  applies  only  to  spiritual  deaneries. 
It  is  said)  there  are  also  dejiuty  deans.  A  commendatory  dealt 
may,  with  the  chapter,  choose  a  bishop.  And  if  a  dean  be  elect- 
ed bishop,  and  before  consecration  doth  obtain  dispensation  to  hold 
his  deanery  in  commendam,  such  dean  may  well  confirm,  Sec.  for 
his  old  title  remains,  and  therefore  confirmations,  and  other  acts 
done  by  him3  as  dean,  are  good  in  law.  Latch.  237.  250.  Palm. 
Reft.  460. 

A  dean  and  chapter  are  the  bishop's  council,  to  assist  him  it* 
the  affairs  of  religion,  &c*  to  consult  in  deciding  difficult  contro- 
versies, and  to  consent  to  every  grant  which  the  bishop  shall  make 
to  bind  his  successors,  &c. 

A  dean  that  is  solely  seised  of  a  distinct  possession,  hath  an  ab- 
solute fee  in  him  as  well  as  a  bishop.    !  Inst,  325.    A  deanery  is 
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a  spiritual  promotion*  and  not  a  temporal  one*  though  the  dean 
be  appointed  by  the  king;  and  the  dean  and  chapter  may  be  in 
part  secular,  and  in  part  regular.  Dyer,  10.  Palm.  500.  As  a 
deanery  is  a  spiritual  dignity,  a  man  cannot  be  dean  and  prebenda- 
ry in  the  same  church.    Dyrr,  273. 

DEATH  or  PERSONS.  There  is  a  natural  death  of  a  man, 
and  a  civil  death :  natural,  where  nature  itself  expires,  and  ex- 
tinguishes f  and  civil,  is  where  a  man  is  not  actually  dead,  but  is 
adjudged  so  hy  law-  as  where  he  enters  into  religion,  £cc.  By 
stat.  19  Car.  II.  <\  6.  if  any  person  for  whose  life  any  estate  hath 
been  granted,  remain  beyond  sea,  or  is  otherwise  absent  seven 
years,  and  no  proof  made  of  his  being  living,  such  person  shall 
be  accounted  naturally  dead;  though  if  the  party  be  after  proved 
living  at  the  lime  of  eviction  of  any  person,  then  the  tenant,  Stc. 
may  Ve-cnter,  and  recover  the  profits,  And  by  stat.  6  jinn.  c.  18. 
persons  in  reversion  or  remainder,  after  the  death  of  another,  upon 
affidavit  that  they  have  cause  to  believe  such  other  dead,  may  move 
the  lord  chancellor  to  order  the  person  to  be  produced ;  and  if  he 
be  not  produced,  he  shall  be  taken  as  dead ;  and  those  claiming 
may  enter,  Etc.  Sec  further,  tit-  Occujmncy,  Lift-Estate*  Rever- 
sion. 

A  man  seised  in  fee  of*  lands,  may  lease  in  reversion  to  L.  D. 
for  ninety-nine  years,  to  commence  alter  the  deaths  of  J.  D.  and 
£,  Z>.,  who  had  then  a  lease  in  possession  for  the  like  term,  if 
they  or  cither  of  them  so  long  lived :  the  plaintiff  positively  pro- 
ved the  death  of  J.  but  as  to  the  dtaxh  of  -K.  D.  the  proof  was 
that  he  had  been  reputed  dead,  and  nobody  had  heard  of  him  for 
fifteen  years  past ;  and  the  defendant  not  being  able  10  prove  that 
he  was  alive  at  any  time  within  seven  years,  this  case  was  ad- 
judged within  the  stat.  19  Car.  IL  c.  6.    t'crtltrw,  246. 

In  law  proceedings,  the  death  of  either  party,  between  the  ver- 
dict and  judgment,  shall  not  be  error;  so  as  judgment  be  enter- 
ed in  two  terms*  16  &  17  Car.  IL  r.  S.  See  tit.  Amendment , 
Error. 

A  corporation  never  dies.     1  Wils.  184. 

Where  the  plain  tiff  dies  after  a  verdict  and  before  the  day  in 
bank,  though  the  entry  of  the  judgment  be  right,  yet  a  #circ  fa- 
das  must  be  sued  out  before  execution  issue.  1  Wtitti  302.  See 
tit.  Judgment*  RxfiJitioTi- 

Where,  on  the  death  of  parties  to  a  suit,  the  writ,  Sec.  shall  abate, 
see  tit.  Abatement. 

DEBATING  SOCIETIES.  See  this  Diet,  tit.  Holidays^  M- 
Tjertisemcnfs, 

DE  BENE  ESSE.  To  take  or  do  any  thing  de  bene  esse,  is 
I  o  accept  or  allow  it  as  w  ell  done  for  the  present  ;  but  when  it 
comes  to  be  more  fully  examined  or  tried,  to  stand  or  fall  accord- 
ing to  the  merit  of  the  thing  in  its  own  nature.  As  in  clieivccr)/t 
upon  motion  to  have  one  of  the  less  principal  defendants  in  1 
cause  examined  as  a  witness,  the  court  (not  then  thoroughly  ex- 
amining the  justice  of  it,  or  not  hearing  what  may  be  objected  on 
the  oilier  side)  will  often  order  such  a  defendant  to  be  examined 
de  brnr  cue,  viz.  that  his  depositions  shall  be  taken,  and  allowed 
or  suppressed  at  the  hearing  of  the  cause,  upon  the  full  debate 
of  the  matter,  as  the  court  shall  think  fit ;  but  in  the  interim  they 
have  a  well-being,  or  conditional  allowance.    3  Cro.  68. 
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"Where  a  complainant's  witnesses  are  aged,  or  sick,  or  going 
beyond  sea*  whereby  the  plaintiff  thinks  he  is  in  danger  of  losing 
their  testimony,  the  court  will  order  them  to  be  examined  de  bene 
esse  j  so  as  to  be  valid,  if  the  plaintiff  hath  not  an  opportunity  of 
examining  them  afterwards ;  as,  if  they  die  before  answer,  or  do 
not  return,  &c.  In  either  of  which  cases,  the  depositions  may 
be  made  use  of  in  the  court  of  chancery,  or  at  law :  but  if  parties 
are  alive  and  well,  or  do  return,  &c  after  answer,  these  depo- 
sitions arc  not  to  be  of  force,  for  the  witnesses  must  be  re-exa- 
mined. 

So  also  at  common  law,  the  judges  frequently  take  bail  de  bene 
esse j  that  is,  to  be  allowed  or  disallowed  upon  the  exception  or 
approbation  of  the  plaintiff's  attorney  ;  however,  in  the  interim, 
they  are  good,  or  have  a  conditional  allowance,  CoweL  Declara- 
tions likewise  arc  sometimes  delivered  de  bene  esse.  See  title 
Declaration,  Practice,  Process,  &c 

DEBENTURE.  A  soldier's  debenture  (stifiendia  debiid)  is  in 
Hie  nature  of  a  bond  or  bill,  to  charge  the  government  to  pay  the 
soldier  creditor,  or  his  assigns,  the  sum  due  upon  the  auditing 
the  account  of  his  arrears :  it  was  first  ordained  by  an  act  made 
during  the  Usurpation,  anno  1649,  and  is  mentioned  in  the  act  of 
oblivion.  12  Car.  II.  c.  8.  They  use  debentures  likewise  in  the  Ex- 
chequer ;  and  debentures  are  given  to  the  King's  servants)  for  the 
payment  of  their  wages,  board-wages,  Sec  Also  there  are  custom- 
house debentures,  Sec  the  forging  of  which  is  single  felony  by  41 
Geo.  HE  (U.  K.)  75,  §  7, 

DEBET  et  DETINET,  H***>tth  &rfddetqinetft.~\  An  action  shall 
be  always  in  the  d*het  et  detinet^  when  he  who  makes  a  bargain  or 
contract,  or  lends  money  to  another,  or  he  to  whom  a  bond  is 
made,  bringeth  the  action  against  him  who  is  bounden,  or  party 
to  the  contract  and  bargain,  or  unto  the  lending  of  the  money,  &c. 
See  A'cw  Aat,  Brev*  119.    Sec  floaty  tit.  Debt  IL 

DEBET  et  SOLET.  If  a  person  sues  to  recover  any  right, 
■whereof  his  ancestor  was  disseised  by  the  tenant  of  his  ancestor, 
then  he  uscth  the  word  debet  alone  in  his  writ)  because  his  ances- 
tor only  was  disseised,  and  the  estate  discontinued  ;  but  if  he  sue 
for  any  thing  that  is  now  first  of  all  denied  him,  then  he  usetb 
debet  et  wlet,  by  reason  his  ancestor  before  him,  and  he  himself 
usually  enjoyed  the  thing  sued  for,  until  the  present  refusal  of  the 
tenant*  Reg.  Orig<  140*  The  writ  of  secto  ad  molciulinum  is  a 
writ  of  right,  in  the  debet  et  sole!,  &c.  Pit-.  A*. 

DEBT, 

Debitum.]  In  common  parlance  is  a  sum  of  money  due  irom 
one  person  to  another*  And  if  an  action  be  brought,  and  the 
plaintiff  recovers  judgment,  he  may  by  law  take  either  the  person 
or  his  real  or  personal  estate  in  execution,  i.  e.  the  moiety  of 
his  real  estate,  or  the  whole  of  the  personal,  if  not  more  than 
sufficient  for  payment  of  the  sum  recovered  and  charges. 

In  the  legal  sense  of  the  word,  debt  is  said  to  be  an  action  which 
licth  where  a  man  oweth  another  a  certain  sum  of  money,  either 
by  a  debt  of  record,  by  specialty,  or  by  simfile  contract;  as  on  a  judg- 
ment, obligation,  or  bargain  for  a  thing  sold,  or  by  contract,  &c. 
and  the  debtor  will  not  pay  the  debt  at  the  dav  agreed  ;  then  the 
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creditor  shall  have  action  of  debt  against  hira  for  the  same-  Set  2 
Comm.  464-  If  a  man  contract  to  pay  money  for  a  tiling  which 
he  hath  bought ;  and  the  seller  takes  bond  for  the  money,  the 
contract  is  discharged,  so  that  he  shall  not  have  action  of  debt 
upon  the  contract)  but  on  the  bond,    jftvj  .Vat.  Breu.  26S- 

I.  fn  what  Gates  Action  of  Debt  luill  He;  and  by  itfhojny  and 
against  whom  it  may  be  brought. 
II.  In  what  jSfcanncr  it  may  be  brought ;  as  where  in  the  debet 
and  detinct,  and  where  in  the  detinet  only, 
III,  How  it  may  be  extinguished. 

X.  The.  legal  acceptation  of  debtt  is  a  sum  of  money  due  by  cer- 
tain and  express  agreement;  as, by  a  bond  for  a  determinate  sum  i 
a  bill,  or  note  ;  a  special  bargain  ;  or  rent  reserved  on  a  lease  ; 
where  the  quantity  is  f>xed  and  specific,  and  does  not  depend 
upon  any  subsequent  valuation  to  settle  it.  The  non-payment  of 
these  is  an  injury,  for  which  the  proper  remedy  is  by  action  of 
debt,  {Fitz*  -Y  B.  119.)  to  compel  the  performance  of  the  contract, 
and  recover  the  specific  sum  due.  This  is  the  shortest  and 
surest  remedy  ;  particularly  where  the  debt  arises  upon  a  specialty, 
that  is,  upon  a  deed  or  instrument  under  seal.  So  also,  if  I  ver- 
bally agree  to  pay  a  man  a  certain  price  for  a  certain  parcel  of 
goods,  and  fail  in  the  performance,  an  action  of  debt  lies  against 
me  ;  for  this  is  also  a  determinate  contract :  bo  t  if  I  agree  for  no  set- 
tled price,  I  am  not  liable  to  an  action  of  debt,  but  a  special  action 
on  the  case,  according  lo  ihc  d^ucq  of  my  contract.  And  indeed 
actions  of  debt  are  now  seldom  brought  but  upon  special  contracts 
under  seal,  wherein  the  sum  due  Is  ci  early  and  precisely  express- 
ed ;  for j  in  case  of  such  an  action  upon  a  simple  contract,  the  plain- 
tiff labours  under  two  difficulties  ;  first,  the  defendant  has  here  the 
same  advantage^  as  in  an  action  of  deti?iue>  that  of  waging  his  law, 
or  purging  himself  of  the  debt  by  oath,  if  he  thinks  proper.  4  Reft. 
9$.  Secondly*  in  an  action  of  debt,  the  plaintiff  must  prove  the 
whole  debt  he  claims,  or  recover  nothing  at  all.  For  the  debt  is 
one  single  cause  of  action,  fixed  and  determined;  and  which, 
therefore,  if  the  proof  varies  from  the  claim,  cannot  be  looked 
upon  as  the  same  contract,  whereof  die  performance  is  sued  for. 
But  in  ac  tions  of  debt,  where  the  contract  is  proved  or  admitted*  if 
tjie  defendant  can  sliuw  that  he  has  discharged  any  part  of  it, 
the  plaintiff  shall  recover  the  residue,  1  Roil.  Re/i.  257.  Salk. 
664-,    3  Comm.  154. 

When  also  the  damages  can  be  reduced  by  the  averment  to  a 
certainty,  debt  will  lie  ;  as  on  a  covenant  to  pay  so  much  per  load 
for  wood,  £cc.  So  if  in  an  action,  in  which  the  plaintiff  can  only 
recover  damages,  there  be  judgment  for  him,  he  can  afterwards 
bring  debt  for  those  damages.  JBulL  .Y  P.  (8vo.)  167.  And  as 
to  cases  in  which  on  actions  of  debt  it  is  not  necessary  to  prove 
the  exact  sum  laid  in  the  declaration,  see  at  large  Doug.  0.  732, 
in  n. 

If  one  binds  himself  in  a  single  obligation,  or  with  condition, 
to  pay  money  at  a  day ;  or  to  deliver  corni  or  the  like,  and  do 
not  perform  it  accordingly,  the  obligee  may  bring  action  of  debt 
for  it,    Fitz.  ,Y  B,  120,    A  man  acknowledges  bv  deed>  that  he 
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bath  so  much  of  the  money  of  J,  S.  due  to  him  in  his  hands  > 
here  debt  may  be  brought:  and  debt  will  lie  on  a  tatlcy  sealed. 
Fitz.  JV.  B.  122,  I  Hen.  VI.  55.  A.  delivers  20/,  to  B>  to  buy  goods, 
und  B.  gives  a  receipt  to  A.  testifying  the  delivery  and  receipt  of 
the  20/.  but  doth  not  promise  to  deliver  the  goods,  &c.  A.  may 
maintain  debt  upon  this  receipt.  JJijer,  20.  2  Bitht.  256.  IFone 
binds  himself  to  pay  A.  B.  10/.  atone  day,  and  10/.  at  another, 
after  the  first  day  action  of  debt  lies  for  10/.  being  a  several 
duty.  2  Dunv.  Abr.  50 1 .  The  nature  of  the  bond,  and  of  the 
rendition,  (if  there  is  any,)  must  be  carefully  attended  to,  to  see 
if  by  non-payment  of  the  first  sum  the  bond  is  forfeited.  Vide 
Co.  Lit:.  292.  b. 

Action  of  debt  lies  upon  a  fiarol  contract ',  and  so  doth  actio ji 
cm  the  case.  1  Lill*  403.  And  Hifte  9  Reft.  87.  If  goods  or 
money  are  delivered  to  a  third  person  for  my  use,  I  may  have 
action  of  debt  or  account  for  them,  '2  Dunv.  404.  Where  money 
is  delivered  to  a  person,  to  be  redelivered  again,  the  property 
iis  altered,  and  debt  lies :  but  where  a  horse,  or  any  goods  are 
thus  delivered,  there  detinue  lies,  because  the  property  is  not  al- 
tered ;  and  the  thin^  is  known,  whereas  money  is  not.  Oivent  B6- 
i  jVeto.  Abr.  60S. 

Action  of  debt  lies  against  the  husband,  for  goods  which  were 
delivered  or  sold  to  the  wife,  if  they  come  to  the  use  of  the  hus- 
band. 1  XMl.  400,  If  one  delivers  meat,  drink,  or  clothes,  to  an 
infant,  and  he  promises  to  pay  for  them,  action  of  debt,  or  on  the 
case,  will  lie  against  the  infant  j  though  debt  may  not  be 
brought  on  an  account  stated  with  an  infant :  and  what  is  delivered 
must  be  averred  to  be  for  the  necessary  use  of  the  infant.  1 
JML  Abr.  401.  See  tit,  Infant.  An  attorney  shall  have  action  of 
debt  against  his  client,  for  money,  which  he  hath  paid  to  any 
person  for  the  client,  for  costs  of  suit,  or  unto  his  counsel,  Sec. 

An  heir  mediate  may  be  sued  in  debt  as  if  he  were  immediate 
heir,  he.  The  heir  may  not  bring  action  of  debt  for  a  debt  due  to 
Ids  ancestor  ;  though  it  be  by  specialty,  by  which  the  party  is  bound 
*o  pay  it  to  him  and  his  heirs  :  the  executor  shall  nevertheless  have 
the  action.  Dyer,  268.  J'itz.  JV*«  B.  120.  Action  of  debt  lies  not 
against  executors,  upon  a  simple  contract  made  with  the  testator. 

Before  the  s'.at,  f>2  Hen.  VIII.  c.  37.  the  heirs  or  executors  or 
a  man  seised  of  a  rent-service,  rent-charge,  &c.  in  fee-simple,  or 
fee-tail,  had  no  remedy  for  the  arrearages  incurred  in  the  life- 
time of  the  owner  of  such  rents  \  but  by  that  statute,  the  execu- 
tors and  administrators  of  tenants  in  fee-simple,  fee-tail,  or  for 
life,  of  any  rent,  shall  have  action  of  debt  for  all  arrearages  of  rent 
due  in  the  life  of  the  testator.    I  In$f.  163.    2  JOnnv.  492. 

A  feme  sole  seised  of  a  rent  in  fee,  Jke.  which  is  behind  and 
unpaid,  takes  husband,  and  the  rent  is  behind  again,  and  then  the 
wife  dicth,  by  the  said  stat.  32  lien,  VIII.  c.  37.  the  husband  shall 
have  the  arrears  due  before  marriage;  and  he  hath  a  double  reme- 
dy  for  the  same.     1  Inst,  lf>2. 

But  by  stat.  8  Ann.  c.  17.  any  person  having  rent  in  arreai 
upon  any  lease  for  life  or  lives,  may  bring  action  of  debt  for  sue! 
rent,  as  where  rent  is  due  on  a  lease  for  years.  Action  oF  dett 
will  lie  against  a  lessee,  for  rent  due  after  the  assignment  of  tSe 
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lease  j  for  the  personal  privily  of  contract  remains,  not  with  stand* 
ing  the  privity  of  estate  is  gone.  3  Meji.  22,  But  after  Che  death 
of  the  lessee*  it  is  then  a  real  contract,  and  runs  with  the  land, 
Cro.  Eliz.  555.  When  a  lease  is  ended,  the  duty  in  respect  of  the 
rent  remains,  and  debt  lieth  by  reason  of  the  privity  of  contract 
between  lessor  and  lessee.  2  Cro.  227.  1  .AW*,  A6r.  604.  If  debt 
be  brought  by  an  executor  for  arrears  of  rent  ended,  it  is  local 
still,  and  must  be  laid  where  the  land  lies.  Hob*  37.  Action  of 
debt  may  be  had  against  the  tessec  in  any  place ;  but  if  it  be 
brought  against  an  asaigneey  it  must  be  where  the  land  lieth  i 
and  upon  the  firivtiy  of  contract,  it  is  to  be  brought  against  the 
lessee  where  the  land  is.    Latch.  197.  27  L    2  Leon.  c.  28. 

Debt  lies  for  use  and  occupation  generally,  without  stating  the 
place  where  the  premises  lie,  or  any  of  the  particulars  of  the  de- 
mise. King  v.  Fra#ery  6  East's  Refi.  34S.  See  also  Witkin*  t. 
Wingatc>  6  Term  Reft.  62.  and  Stroud  y,  Rogcrst  HiL  32  Geo. 
II L  cited  ibid* 

Debt  for  rent  on  a  lease  against  assignee  is  local.  Barker  v. 
Dormert  I  Show.  191. 

In  some  cases  action  of  debt  will  lie,  although  there  be  no  con* 
tract  betwixt  the  party  that  brings  the  action,  and  him  against 
whom  brought ;  for  there  may  be  a  duty  created  by  law,  for  which 
action  will  He.  2  Sound.  343.  366.  Debt  lieth  against  a  sheriff, 
for  money  levied  in  execution*  1  LilL  Abr.  403.  Action  of  debt 
lies  against  a  gaoler  for  permitting;  a  prisoner  committed  in  exe- 
cution to  escape ;  because  thereupon  the  law  makes  the  gaoler 
debtor;  but  where  the  party  i=  not  in  execution,  li  tre  action  on 
the  case  only  lies  for  damages  suffered  by  the  escape.  1  Saund. 
218.    I  LilLAbr.  402, 

A  person  may  have  debt  upon  an  arbitrament :  also  debt  lies 
for  money  recovered  upon  a  judgment,  &c.  And  upon  a  recove- 
ry in  the  superior  courts  at  ffagtminstfrf  the  plaintiff  must  bring 
the  action  in  Middlesex^  the  record  being  there  ;  but  a  set.  fa.  to 
execute  judgment,  must  be  where  the  original  was;  and  follow  it. 
.V*w  Acrt.  Brev.  26T,  263.  kc. 

When  judgment  is  had  in  the  King's  Bene/;,  and  a  writ  of 
error  brought  in  the  Exchequer,  chamber,  or  in  Parliament ;  yet 
uii  action  of  debt  will  lie  on  the  judgment  :  in  this  case,  if  the 
plaintiff  levies  part  of  his  money  by  cltgUt  he  may  likewise  bring 
debt  for  the  residue.    1  Sid.  134.  236. 

Whatever  the  laws  order  any  one  to  pay,  that  becomes  instantly 
a  debt,  which  he  hath  beforehand  contracted  to  discharge.  And 
i  his  implied  agreement  it  is,  that  gives  the  plaintiff  a  right  to 
institute  a  second  action.,  founded  merely  on  the  general  contract 
in  order  to  recover  such  damages  or  sum  of  money,  as  are  assessed 
by  the  jury,  and  adjudged  by  the  court  to  be  due  from  the  de- 
fendant to  the  plaintiff  in  any  former  action.  So  that  if  he  hath 
'jnce  obtained  a  judgment  against  another  for  a  certain  sum,  and 
neglects  to  take  out  execution  thereupon,  he  may  afterw  ards  bring 
an  action  of  debt  upon  tikis  judgment;  (I  Roll.  Abr.  600,  601,) 
and  shall  not  be  put  upon  the  proof  of  the  original  cause  of 
action ;  but  upon  showing  the  judgment  once  obtained,  still  in 
full  force,  and  yet  unsatisfied,  the  law  immediately  implies,  that 
by  the  original  contract  of  society  the  defendant  hath  contracted 
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ti  debt,  and  is  bound  to  pay.  This  method  seems  to  have  been 
invented,  when  real  actions  were  more  in  use  than  at  present, 
and  damages  were  permitted  to  be  recovered  thereon ;  in  order 
to  have  the  benefit  of  a  writ  of  ca}iiasy  to  take  the  defendant's 
body  in  execution  for  those  damages  ;  which  process  was  allowa- 
ble in  an  action  of  debt,  (in  consequence  of  the  atat.  25  Edw.  Hi. 
c.  17.)  but  not  in  an  action  real.  Wherefore,  since  the  disuse  of 
those  real  actions,  actions  of  debt  upon  judgment  in  pe  rsonal  suits 
have  been  pretty  much  discountenanced  by  the  courts,  as  being 
generally  vexatious  and  oppressive,  by  harassing  the  defendant 
with  the  costs  of  two  actions  instead  of  one.  3  Comm.  160. 

Debt  will  lie;  upon  the  judgment  of  a  foreign  court,  and  the 
plaintiff  need  not  show  the  ground  of  the  judgment;  but  it  is  not 
to  be  declared  on  as  a  matter  of  recoi'd,  for  it  is  here  but  of  the 
natu  re  of  a  simple  contract  debt ;  therefore  in  such  case  the  judg- 
ment is  sufficient  only  to  establish  a  demand,  and  put  the  defend- 
ant to  impeach  the  justice  of  it,  or  show  the  same  to  have  been 
unduly  or  irregularly  obtained.  And  as  it  is  but  a  simple  con- 
tract,  Q&$tim/wr  will  also  lie  on  it.  Walker  v.  Witter,  Doug,  I — 6. 
in  which  several  other  cases  on  the  same  point  arc  also  cited 
and  reported. 

.  If  a  man  recovers  debt  or  damages  in  London^  on  action  brought 
there  by  the  custom  of  the  city,  which  lies  not  at  common  law ; 
when  it  is  become  a  debt  by  the  judgment,  action  of  debt  lies  in 
the  courts  at  J I 'ex  t  minster  upon  this  judgment,    2  Danv.  449. 

Action  of  debt  will  lie  for  breach  of  a  by-laiv  ;  or,  for  amerce- 
ment in  a  court-lect,  fee.  1  LilL  400*  5  Reft.  64,  Hob.  259.  And 
action  of  debt  is  sometimes  grounded  on  an  act  of  parliament;  as 
upon  stat.  2  Edw.  VI,  c,  13.  for  not  setting  out  tithes:  stat.  27 
Etiz.  c>  13.  against  the  hundred  fur  a  robbery,  &c.  Against 
physicians  in  London^  for  practising  without  licence,  by  stat*  24 
t5*  is  Hen.  VIII.  r.  5.  By  assignees  of  a  commission  of  bank- 
rupt, slat.  1  Jac.  L  c.  15,  Sec.  A  college  shall  have  action  of  debt 
for  commons  of  any  student ;  adjudged,  Punch.  9  Jac.  B.  R.  And 
in  general,  all  the  cases  show  that  wherever  indebitatus  asaumfmt 
is  maintainable >  debt  also  is.    Doug*  6.  fier  Butter ■,  J. 

For  debt  to  a  bishop,  or  parson,  aficr  his  death,  Jus  executors 
shall  have  the  action:  but,  of  a  dean  and  chapter,  mayor,  and  com- 
monalty, fee.  the  successors  are  entitled  to  the  action  of  debt. 
Fitz.  A'.  B.  120.  Action  of  debt  lies  on  a  recognisance;  so  upon 
a  statute -merchant,  it  being  in  nature  of  a  bond  or  obligation  : 
hut  it  is  otherwise  in  case  of  a  statute-staple.    2  Danv.  497. 

In  bringing  this  action,  it  is  a  general  rule,  that  the  party  him- 
self, to  whom  the  debt  is  originally  due,  whilst  he  doth  live,  must 
bring  the  action ;  and  after  his  death,  his  exccuiors,  kc.  And 
the.  action  must  be  btcught  against  the  party  himself  that  doth 
originally  owe  the  deb*,  whilst  he  is  living;  and  after  his  death,  it 
may  be  brought  against  the  executor,  if  he  make  any ;  or  other- 
wise against  the  administrator ;  and  if  the  ordinary  appoint  none, 
against  the  ordinary  himself;  and  if  he  die  possessed  of  the  goods, 
against  his  executor,  Etc.  And  also  against  executors  of  execu- 
tors in  infinitum.  Dyer,  24.  471.    3  Rep.  9<  2Brownt.2Q7. 

II.  The  form  of  the  writ  of  debt  is  sometimes  in  the  debet 
Vot..  IT  C  c 
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either  that  the  defendant  oww,  and  unjustly  detains  the  debt  or 
thing  in  question,  or  only*  that  he  unjustly  detains  it  It  i* 
brought  in  the  debt,  as  well  as  deiintt>  where  sued  by  one  of  the 
original  contracting  parties  who  personally  gave  the  credit, 
against  the  other  who  personally  incurred  the  debt,  or  against  his 
heirs, if  they  are  bound  to  the  payment;  as  by  the  obligee  against 
the  obligor,  the  landlord  against  the  tenant,  £cc.  But,  if  it  be 
brought  by  or  against  an  executor  for  a  debt  due  to  or  from  the 
testator,  this,  not  being  his  own  debt,  shall  be  sued  for  in  the  deti- 
net only,  JFitz.  A'  B,  119.  So  also  if  the  action  be  for  goods, 
for  corn,  or  a  horse,  the  writ  shall  be  in  the  deduct  only  ;  for  no- 
thing but  a  sum  of  money,  for  which  I  (or  my  ancestors  in  my 
name)  have  personally  contracted,  is  properly  considered  as  my 
debt*  And  indeed  a  writ  of  debt  in  the  detinet  only,  for  goods 
and  chattels,  is  neither  more  nor  less,  than  a  mere  writ  of  deti- 
nue ;  and  is  followed  by  the  very* same  judgment.  Hast,  Em. 
174.    3  Comm.  156. 

In  debt,  if  it  be  demanded  by  original,  the  process  is  summons, 
attachment  and  distress  j  and  upon  a  default  of  sufficiency,  on  a 
nihil  returned,  process  to  the  outlawry,  he*  And  the  judgment 
in  debt,  where  the  demand  is  In  the  debet  ct  detinet,  is  to  recover 
the  debt,  damages  and  costs  of  suit ;  and  the  defendant  in  miseri- 
cordia.  I  S/ic/u  Abr*  523.  Where  the  plaintiff  in  debt  declares 
on  some  specialty,  or  contract  for  a  sum  of  money,  it  must  be  cer- 
tainly demanded,  and  no  other  >  and  the  demand  cannot  be  of  a 
lesser  sum,  but  it  must  be  shown  how  the  remainder  was  satisfi- 
ed; but  in  an  action  upon  a  statute,  that  gives  a  certain  sum  for  the 
penalty,  though  less  be  recovered  than  the  plaintiff  lays,  it  will  be 
good.  Cro.  Jac.  493,  If  action  of  debt  is  brought  on  a  specialty, 
bill,  bond,  lease,  &c.  the  several  writings  must  be  well  consider- 
ed by  which  the  plaintiff  warrants  his  action,  and  the  sum  due 
is  to  be  rightly  set  forth  ;  and  if  it  be  debt  for  rent,  the  time  of 
commencement,  and  ending,  kc.  In  debt  on  single  bill  or  npon 
judgment,  the  defendant  may  plead  payment  (before  the  action 
brought)  in  bar;  and  pending  an  action  on  bond.  Sic.  the  defend- 
ant may  bring  in  principal,  interest  and  casts :  and  the  court  shall 
give  judgment  to  discharge  the  defendant.  Stat.  4  £c  5  Ann.  e 
16-    See  tit.  Bond. 

If  the  action  be  brought  for  money,  it  must  be  in  the  debet  ct 
detinet ;  but  if  goods  or  chattels,  it  must  be  in  the  detinet  only. 
50  Edip.  HI.  16.  1  Holt.  Abr.  If  an  executor  brings  debt  for 
an v  thing  in  right  of  his  testator,  it  must  be  in  the  detinet  only. 
After,  566.     1  Roll.  Abr.  602,  60o. 

If  an  executor  brings  an  action  upon  an  obligation  made  to  the 
testator,  where  the  day  of  payment  incurred  after  the  death  of 
the  testator,  yet  the  writ  shall  be  in  the  dptmei  only,  for  he  brings 
the  action  as  executor.  I*cne*  80.  S.  P.  30  Hen*  VL  5.  1  Roll. 
Mr.  602.  S.  C 

So  if  a  man  binds  himself  to  the  testator  to  pay  him  100/.  when 
such  a  thing  shall  happen ;  if  it  happens  after  the  death  of  the 
testator,  yet  the  writ  by  the  executor  shall  be  in  the  detinet  onlv. 
20  Hen*  VI.  6.     1  Roll.  Abr*  602. 

If  in  an  acwupe  an  executor  recovers  a  debt  due  to  his  testa- 
tor, in  action  for  the  arrearages  thereupon,  the  writ  shall  be 


DEBT  III. 


in  the  detinet  only,  for  though  the  action  is  converted  into  a  debt 
by  the  account)  yet  it  is  the  same  thing  which  was  received  in  the 
life  of  the  testator,  Cro.  EHz.  326.    Cro.  Jae.  5+5,    5  Co.  31. 

If  the  executor  sells  the  goods  of  the  testator  for  a  certain  sum, 
he  shall  have  action  for  this  in  the  debet  et  detinet.  I  Rail.  Abr. 
602. 

If  an  executor  having  lands  hy  an  extent  upon  a  statute  made 
to  the  testator,  and  naming  himself ^esbeciit&ry  by  deed  leases  them 
for  three  years,  rendering  rentj  &c  if  an  action  is  afterwards 
brought  by  him  for  his  rent,  it  must  be  in  the  debet  et  detinet, 
because  it  is  founded  upon  his  ovm  contract.  Lane,  80.  Cro.  Jac. 
685.    -flrown,  205,     1  Mod.  185. 

So  an  executor,  being  leasee  for  years  of  a  rectory  in  the  right 
of  the  testator,  may  have  action  upon  2  Ednt.  VL  c.  13.  for  not  set- 
ting out  tithes  in  the  debet  et  detinet,  because  founded  upon  a 
wrong  in  his  own  lime,  and  by  the  statute  it  is  given  to  the  par- 
ty grieved .   Cro.  Jac.  545. 

Also  action  against  an  executor  shall  be  in  the  detinet  only,  for 
he  is  chargeable  no  farther  than  he  has  assets,  11  Hen.  IV.  16. 
1  Holt.  Abr.  603. 

In  an  action  against  an  executor  for  rent,  incurred  in  the  life  of 
the  testator,  the  writ  shall  be  in  the  detinet  only,  \  \  Hen.  VL  36, 
J  Koll.  Abr.  603. 

But  if  an  action  be  brought  against  an  executor  for  the  arreara- 
ges of  a  rent,  reserved  upon  a  lease  for  years,  and  incurred  after 
the  death  of  the  testator,  the  writ  shall  be  in  the  debet  et  detinet) 
because  the  executor  is  charged  of  his  oton  possession,  1  EolL  Abr. 
603-  Cro.  Eiiz.  711.  Moor,  5G6.  1  Bro-zvnl.  56.  Cro.  Jac  ill. 
And  the  declaration  is  against  him  as  assignee,  nnt  as  executor. 

If  an  action  is  brought  against  baron  and  fcme,\i\>QT\  an  obligation, 
entered  into  by  the  feme  before  maniage,  it  shall  be  in  the  debet 
et  detinet ;  for  by  the  marriage  all  the  personal  goods  and  power 
of  disposing  of  the  real  estate  are  by  law  given  the  husband,  which 
he  has  to  his  ototi  use,  and  not  as  executor who  have  I  hem  only 
to  the  use  of  another.    5  Co.  36.    3  Leon.  206.  5.  C. 

So  if  an  action  is  brought  upon  a  bond  against  the  heir  of  the 
obligor,  it  shall  be  in  the  debet  et  detinet,  because  he  hath  the  as- 
sets in  his  own  right.  5  Co.  36. 

TIL  If  a  man  accepts  an  obligation  for  a  debt  due  by  simple 
contract,  this  extinguishes  the  contract,  but  the  acceptance  of  an 
obligation^  for  a  debt  clue  by  another  obligation,  is  no  bar  of  the 
the  first  obligation,  13  Hen.  IV.  c.  I.  I  Roil.  Abr.  604.  i.e.  if 
between  the  same  parties.  See  tit.  Bond  V.  Acecfitwcc,  Pay- 
ment. 

In  debt  upon  an  obligation,  the  defendant  cannot  plead  nil  debt-:, 
but  must  deny  the  deed  by  pleading  non  est  factum,  for  the  sea!  frj 
the  party  continuing,  it  must  be  dissolved  eo  ligamine  atto  Hgahtin 
eit.  /ford,  332. 

But  if  the  debt  be  due  by  simple  contract)  then  he  may  plead  nil 
debet,  for  it  does  not  appear  that  there  is  any  debt  continuing.  Hob. 
3  18. 

In  debt  for  rent,  if  it  be  by  deed,  the  proper  plea  is  mom  e«*  fac- 
iwn;  but  if  it  bewithwt  deed,  the  defendant  may  plead  non  dentist^ 


DEBT  llf 


nothing;  in  arrear,  or  that  he  never  entered.    2  Inst.  651.  Bard, 

332. 

In  debt  for  the  arrears  of  an  annuity  granted  for  life,  nit  debet  is 
no  good  plea,  for  the  action  is  merely  founded  upon  the  dee dt  for 
without  it  no  action  can  be  maintained,  and  though  by  the  death 
of  the  grantee  the  nature  of  the  action  is  changed,  the  annuity 
being  determined  ;  yet  this  proves  not  but  that  the  action  is  found- 
ed upon  the  deed.    Keiltv.  147. 

But  in  debt  for  the  arrears  of  a  rent -charge,  by  will  devised  to 
the  plaintiff's  wife  for  life ;  against  the  administrator  of  the  occu- 
pier of  the  land,  nil  deiintt  is  a  good  plea,  for  the  will  is  no  deed, 
nor  wants  any  deliver)' ;  adjudged,  and  said  the  action  was  not  so 
much  grounded  upon  the  mil  itself  as  upon  the  stature,  by  which 
■men  arc  enabled  by  will  to  dispose  of  their  lands  and  rents  issuing 
out  thereof.    Hani.  322. 

In  debt  upon  Stat,  2  cj"  3  Bdw.  VI,  c.  13.  for  not  setting  forth  tithes,, 
not  guilty y  or  ml  debet  are  good  issues.  2  Insti  651.  CVo.  MSx, 
621,  Si  A  because  by  the  action  the  defendant  is  charged  iTOth 
a  tort,  and  if  he  is  not  guilty  of  ihe  toriy  he  does  not  owe  the 
debt. 

In  debt  upon  a  contract,  the  defendant  cannot  plead  the  contract 
was  far  a  less  sum,  or  otherwise  than  the  plaintiff  has  declared, 
and  traverse  the  contract  in  the  declaration  laid,  but  may  wage 
his  law.  Moor,  49.  See  further,  Com.  Dig-  tit.  Debt*  and  this 
Dictionary,  tit-  Action^  Assumpsit*  Information,  Hfc.  And  as  to 
setting  off  mutual  debts,  see  tit.  Set-Off* 

Deev  to  THE  King.  Under  this  Word  debit  urn  all  things  due 
to  the  King  are  comprehended  ;  as  all  rents,  fines,  issues,  and 
amercements,  and  other  duties  received  or  levied  by  the  sheriff ; 
for  debt  in  the  larger  sense  signifies  whatever  any  man  owes*  2 
Inst.  193.  The  kbig*t  debt  is  to  be  satisfied  before  that  of  a  sub- 
ject, and  until  his  debt  be  paid,  he  may  protect  the  debtor  from 
the  arrest  of  others.  And  by  stat.  33  Hen,  III.  c.  39.  all  obliga- 
tions made  to  the  king  shall  have  the  same  force  as  a  statute-sta- 
ple. 1  Just.  130.  But  by  Stiifc  2 j  Eflftw.  Ill  st.  5,  c.  19,  notwith- 
standing the  king's  protection,  creditors  may  proceed  to  judgment 
against  their  debtors*  with  a  cesset  cxecutio  \\\\  the  feints  debts  be 
paid.  Lands,  &c.  of  the  king's  debtor  and  accountant,  may  be 
sold  as  well  after  his  death,  as  in  his  life-time  :  but  if  the  account- 
ant* or  debtor  to  the  king  had  a  quietus  during  his  life,  his  heir 
ihall  be  discharged  of  tlie  debt.  Stat,  27  liliz,  c&ft,  3.  A  person 
being  in  debt  to  the  king,  purchases  a  lease  to  him  and  his  wife, 
and  dies;  the  term  in  the  life's  hands  is  liable  to  the  debt.  2  Roll. 
Abr.  157.  Though  it  is  said  if  he  purchase  lands  to  him  and  his 
wife  for  life,  and  to  their  heirs;  such  lands  in  the  hands  of  the 
wife  arc  not  extendible  after  the  husband's  death,  for  the  king's 
debt.    Dyer*  255. 

If  a  tenant  in  tail  becomes  indebted  to  the  king,  by  receipt  of  the 
king's  money*  or  otherwise  :  unless  it  be  by  judgment*  recognisance* 
obligation ,  or  other  specialty  originally  due  to  the  king,  or  some 
other  to  his  use,  and  then  dies,  the  land  in  the  hands  of  the  issue 
in  tail  shall  not  be  extended.  But  it  may,  in  either  of  those  four 
cases.  7  Rep.  21,  22.  By  the  common  law,  the  kingy  for  his  debt, 
had  execution  of  the  body,  lands  and  goods  of  the  debtor.  By 
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Magna  Charta,9  Ken.  III.  c  the  £ifi£^  rfrj^  shall  not  be  levied  on 
lands  where  the  goods  and  chattels  of  the  debtor  arc  sufficient  to 
levy  ihv.  debts  for  in  such  case,  the  sheriff  ought  not  lo  extend  the 
lands  and  tenements  of  the  king*s  debtor  %  or  of  his  heir,  &c*  2  Inst* 
19.  Also  pledges  shall  not  be  distrained,  when  the  principal  is 
sufficient.  Though  in  both  cases  it  must  be  made  appear  to  the 
sheriff;  in  the  one,  that  there  are  goods  and  chattels  enough,  and 
in  the  other,  that  the  sheriff  may  levy  the  king's  debt  on  the  princi- 
pal Mid.  Sheriffs  having  received  the  king**  drbt,  upon  their 
next  account  are  to  discharge  the  debtors^  on  pain  to  forfeit  treble 
value  j  and  the  she  j  iffs  are  to  give  tallies  to  the  king's  debtors^  on 
payment,  Stat*%  Edio.L  c<  19.  See  stat.  25  Geo.  IIl.c.  35.  regu- 
lating the  sale  of  extended  estates,  on  motion  to  the  court  of  ex- 
chequer by  the  attorney-general.  See  further  also,  tit,  Execu- 
tiony  King)  Prerogath>r%  and  Com.  Dig*  tit.  Debt*  ad  Jin. 

The  king's  debtor  committed  by  the  court  of  exchequer  to  the 
Fietty  brought  into  IS,  R,  by  habeas  corpus  and  surrendered  in 
discharge  of  his  bail,  may  be  removed  again  to  the  Mieet  by  a 
habeas  corpus  from  the  exchequer.    1  248. 

DEBTEE  EXECUTOR.  If  a  person  indebted  to  another  makes 
his  creditor  or  debtee  his  executor :  or  if  such  creditor  ob:ains 
letter  of  administration  to  his  debtor;  he  may  retain  sufficient  to 
pay  himself  before  any  other  creditors  whose  debts  are  of  equal 
degree,  Ptowd.  513.    See  tit-  F.xecutor. 

DEBTORS*  A  work  of  the  nature  of  this  Dictionary  is  by  no 
means  adapted  to  political  disquisitions  on  the  propriety  of  impri- 
sontnent  for  debt — nor  to  historical  details  of  the  proceedings  of 
foreign  nations  on  the  subject*  The  legislature,  who  arc  the  pro- 
per* and  indeed  the  only  legal  judges,  of  what  regulations  on  the 
subject  are  necessary,  have  repeatedly  interfered  for  the  relief  of 
honest,  unfortunate  debtors,  (too  generally  a  small  part  of  the  number 
confined,)  by  insolvent  acts  s  and  the  liberty  of  the  subject  in  this 
particular,  has  in  the  present  reign  been  much  favoured  by  the 
laws  relative  to  arrests.  See  tit.  sir  rest  a,  Prisoners,  £jeecution, 
Insolvent.  What  fun.hers  in  a  commercial  state  like  Great  Bri- 
tain^ may  be  safe  and  necessary,  will  no  doubt  be  done  without  any 
hints  or  suggestions  of  private  persons ;  whose  opinions,  however 
respectable,  can  be  of  very  little  public  weight, 

By  stat.  25  Geo,  IIL  c.  45.  for  the  courts  of  conscience  in 
London^  Middlesex,  and  Soutbivarky  the  provisions  of  which  are 
extended  by  stat.  26  Geo.  III.  c.  38.  nearly  totidctn  -verbis,  ^to  all 
courts  for  the  recovery  of  small  debts ;  no  debtor  committed  to 
gaol  by  such  court  for  a  debt  not  exceeding  20s.  shall  he  kept  in 
custody  on  any  pretence  whatsoever,  more  than  twenty  (fttjWj  nor 
for  a  debt  between  that  and  40*,  more  th^n  forty  days  ;  then 'to  be 
discharged  without  payment  of  fees,  on  forfeiture  by  the  gaoler  of 
51*  In  case  only  of  fraudulent  concealment  of  money  or  goods  by 
the  debtor,  the  time  of  confinement  may  be  enlarged,  in  the  first 
instance  to  30  days,  and  in  the  latter  to  60. 

By  a  temporary  act,  41  Geo.  III.  (U.  K.)  c.  64.  §  I-  creditors 
were  allowed  to  discharge  debtors  without  losing  the  benefit  of  the 
judgment  upon  which  the  execution  issued,  except  that  the  debtor 
should  not  be  again  liable  to  be  arrested  for  die  same  debt,  nor 
the  bail  be  proceeded  against.    It  seems  that  the  provisions  of 
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this  act  were  equally  merciful  and  useful,  and  are  very  fit  to  be 
revived. 

DEBTS,  Priority  of,  See  tit.  Msetsy  Executor,  Mortgage, 
DECEIT,  dcceptiej]  A  subtle  trick  or  device,  whereunto  may- 
be referred  all  manner  of  craft  and  collusion,  used  to  deceive!  and 
defraud  another,  by  any  means  whatsoever,  which  hath  no  other  or 
more  proper  name  than  deeds  to  distinguish  the  offence*  \Vt*S. 
$ymb.  sect.  68. 

There  is  a  writ  called  a  Writ  of  Deceit  that  lies  for  one  that 
receives  injur}'  or  damage  from  him  that  doth  any  thing  deceitfully 
in  the  name  of  another  person;  by  which  he  is  deceived  or  injured  ; 
which  writ  is  either  original  or  judicial.  Reg.  Qrig.  1 12.  Old 
Mtt.  £rtn>.  50. 

Deceit  is  an  offence  at  common  Jaw,  and  by  statute :  and  all 
practices  of  defrauding  or  endeavouring  to  defraud  another  of  his 
right,  are  punishable  by  fine  and  imprisonment ;  and  if  for  cheat- 
ing, by  pal  lory,  6tc.  Sec  tit*  Cheat  a*  Serjeants,  counsellors,  attor- 
neys, and  others  doing  any  manner  of  deceit ,  are  to  be  imprisoned 
a  yetir  and  a  day  ;  also  pleaders  by  deceit  shall  be  expelled  the  court . 
Slat.  3  Edio.  I.  cap,  29. 

If  a  fine  be  levied  by  deceit,  or  if  one  recover  land  by  dec  city  the 
fine,  and  the  recovery,  shall  be  void.  3  Rep.  77.  and  if  a  man 
be  attorney  for  another  in  a  real  action  against  the  demandant,  and 
afterwards  by  covm  between  such  attorney  and  the  demandant,  the 
attorney  mates  default,  by  which  the  land  is  lost,  the  tenant  who 
lost  the  land  shuH  have  a  writ  of  deceit  against  the  attorney.  Fitz. 
M  J3r  96.  So  writ  of  deceit  lies  to  set  aside  a  fine  and  recovery 
in  C\  B.  of  lands  in  ancient  demesne.   2  Wits.  17. 

\n  a.  praecipe  <juvd  reddat,  if  the  she  riff  return  the  tenant  summon- 
ed, where  he  ivas  not  summoned,  by  which  the  defendant  loseth 
bis  lands  by  default  at  the  grand  cape  returned;  the  tenant  shall 
have  a  writ  of  deceit  against  him  who  recovered,  and  against  the 
sheriff  for  his  false  return  ;  and  by  that  writ  the  tenant  shall  be 
restored  unto  his  land  again:  and  the  sheriff  shall  be  punished 
for  his  falsity.  Fitz.  J\T.  M.  97.  If  a  man  bring  a  writ  of  deceit 
against  him  that  recovers  in  the  first  action,  and  the  sheriff  return 
him  summoned,  upon  which  for  non-summons  in  that  action  on 
finding  the  same  the  recovery  is  reversed;  in  this  case  the  defend- 
ant shall  not  have  writ  at  dan'  to  recover  the  land  again,  if  he 
were  not  summoned :  but  he  shall  have  his  remedy  against  the 
sheriff*  RqU.  Abr.  621.  And  where  debt  was  brought,  and  the 
defendant  pleaded  in  abatement,  and  the  plea  was  overruled,  the 
attorneys  on  both  sides  by  deceit  between  them,  to  the  end  the 
plaintiff  might  recover  his  debt,  entered  another  judgment  when 
it  should  have  been  a  respondeat  ouster;  and  it  was  held  that  the 
writ  of  deceit  would  not  lie  to  reverse  the  record,  but  only  to  re- 
cover damages.  Ibid.  622. 

If  in  a  suit  or  action,  another  person  shall  come  into  court  and 
pretend  he  is  parly  to  the  suit,  and  so  let  judgment  be  had,  or 
some  other  damage  done  to  the  party  himself;  or  if  one  have  cause 
to  have  an  action,  and  another  brings  it  in  his  name,  and  lets  judg- 
ment go  by  nonsuit,  or  the  1  ike  ;  the  injured  party  may  have  this 
-writ  of  deceit.  1  Fiiz.  JV,  B.  96.  March.  4S. 
I 
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If  any  one  forge  &  statute,  &c.  in  my  name,  and  sueth  a  capias 
thereupon,  for  which  I  am  arrested  \  1  shall  have  a  writ  of  deceit 
against  him  that  forged  it,  and  against  him  who  sued  forth  the 
writ  ot  ca/iiasy  &c.  And  if  a  person  procure  another  to  sue  an  ac- 
tion against  me  to  trouble  me,  I  shall  have  a  writ  of  deceit.  Fitz. 
M  B.  96, 

There  are  many  frauds  and  deceits  provided  against  by  atatute> 
relating  to  artificers,  bakers,  brewers,  victuallers,  false  weights 
and  measures,  fcc.  which  are  liable  to  penalties  and  punishment 
in  proportion  to  the  offence  committed.  And  writ  of  deceit  lies 
in  various  cases,  for  not  performing  a  bargain  j  or  not  selling 
good  commodities,  he,  1  Iris:*  357. 
On  almost  all  occasions,  where  a  person  is  deceived  or  injured, 
I  and  where  anciently  remedy  was  sought  by  the  writ  of  deceit,  an 

e  action  on  the  case  for  damages,  in  nature  of  a  writ  of  deceit,  is 

now  more  usually  brought.  And  indeed  it  is  the  only  remedy 
for  a  lord  of  a  manor  in  or  out  of  ancient  demesne,  to  reverse  a 
fine  or  recovery  had  in  the  king's  court,  of  lands  lying  within  his 
jurisdiction,  which  would  otherwise  be  thereby  turned  in  to  frank -fee. 
And  this  may  be  brought  by  the  lord  against  the  parties  and  cestui 
!c  que  use  of  such  fine  and  recovery ;  and  thereby  he  shall  obtain 

j  judgment  not  only  for  damages,  (which  are  usually  remitted,)  but 

I  also  to  recover  his  court  and  jurisdiction  over  the  lands,  and  to 

hnnul  the  former  proceedings.   3  Lev*  41 5.  419,    Rust.  J&nfr  100.  b. 
t  Lutw.  7M.  749. 

DECENNARY,  A  town  or  tithing  consisting  (originally)  of  ten 
families  of  freeholders.    Ten  tithings  composed  a  hundred.  The 
institution  of  decennaries  (or  frankpledge *,}  is  imputed  to  Alfred. 
I  In  these  decennaries  the  whole  neighbourhood  or  tithing  of  free- 

men were  mutually  pledges  for  each  other's  good  behaviour,  I 
I  Comm.  114k    See  /it?*/,  tit.  Vecinere. 

DECEM  TALES.    When  a  full  jury  doth  not  appear  at  a 
It  trial  at  bar  -t  then  a  writ  goes  to  the  sheriff  afifiojiere  decern  taies^ 

|  $cc.  whereby  a  supply  is  made  of  jurymen  to  proceed  in  the  trial. 

If  See  tit.  Jury. 

n  DEC1ES  TANTUM,  a  writ  under  stat.  33  Edv>.  Ill,  c.  12.  against 

g  a  jurory  who  hath  taken  money  of  either  party  for  giving  his 

verdict  to  recover  ten  times  the  sum  taken.  See  tit.  Jury.  This 
writ  also  lies  against  fwbratfors  that  procure  such  an  inquest ;  who 
shall  be  further  punished  by  imprisonment  for  a  year.  Reg,  Orig. 
i88,    jflte*  JV:  B.  171.    Slat.  GS  Edw*  111.  cap.  12. 

DECIMATION,  dcamatio.']  The  punishing  every  tenth 
tidier  by  lot,  was  termed  dccimaiio  itgionix  :  it  likewise  signifies 
tithing,  or  paying  a  tenth  part.  There  was  a  decimation  during 
the  time  of  the  (hur/ter,  1655. 

DECINKjRSt  DECENNJERS,  on  DOZ1XERS,  deccnnarti.'X 
In  our  ancient  law,  such  ;*s  were  wont  to  have  the  oversight  of 
the  Friburgh^ov  views  olfrank-frfedgt)  for  the  maintenance  of  the 
king's  peace;  and  the  limits  or  compass  of  their  jurisdiction  wa?. 
called  J3ecennat  because  it  commonly  consisted  of  ten  households  ; 

every  person,  bound  for  himself  and  his  neighbours  to  keep 
the  peace,  was  styled  Dece?inier.    Bract,  lib.  3,  tract,  2.  c.  15, 

These  seem  to  have  had  large  authority  in  the  time  of  the 
Saxons^  taking  knowledge  of  causes  within  their  circuity  and 
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detinct)  and  sometimes  in  the  dtthutt  only ;  that  is,  the  writ  states, 
redressing  wrongs  by  way  of  judgment,  and  compelling  men  there- 
unto, as  appears  in  the  laws  of  King  Edward  the  Confessor,  Lom- 
bard y  Numb.  32.  But  of  late  decennicr  is  not  used  for  the  chief 
man  of  a  dheint  or  dozciji  y  but  he  that  is  sworn  to  th<j  king^  peace, 
and  by  oath  of  loyalty  to  the  prince,  is  settled  in  the  society  of  a 
dozcin. 

A  dozein  seemed  to  extend  so  far  as  a  leet  extendeth  j  because 
in  leets  the  oath  of  loyalty  is  administered  by  the  steward,  ond 
taken  by  all  such  as  arc  twelve  years  old,  and  upwards,  dwelling 
within  the  precinct  of  the  leet  where  they  are  sworn.  Fitz.  A" 
B.  161.  There  are  now  no  other  dozchts  but  leets;  and  there  is 
a  great  diversity  between  ancient  and  modern  times,  in  (.his  point 
ofhw  and  government.  2  Inst.  73.  Sec  1  Comm.  114.  4  Comm. 
252.  and  cuff,  Decennary. 

DECLARATION. 

Beclaraiio}  .Vat  ratio.']  A  legal  specification,  on  record,  of  the 
cause  of  action,  by  a  plaintiff  against  a  defendant. 

In  the  King's  Bench,  when  tlie  defendant  is  brought  into  court 
by  bill  of  Middlesex,  upon  a  supposed  trespass,  in  order  to  give 
the  court  a  jurisdiction,  the  plaintiff  may  declare  in  whatever 
action,  or  charge  the  defendant  with  whatever  injury  he  thinks 
proper,  unless  he  has  held  him  to  bail  by  a  special  ethm  ; 
which  thii  plaintiff  is  then  bound  to  pursue.  And  so  also,  in 
order  to  have  the  benefit  of  a  ca/das  to  secure  the  defendant's 
person,  it  was  the  ancient  p  tact  ice,  and  is  therefore  still  warrant- 
able, in  the  common  pleas,  to  sue  out  a  writ  of  trespass  quart 
ctoii&uwfrcgir.  for  breaking  the  plaintiff's  close:  and  when  the 
defendant  is  once  brought  in  upon  this  writ,  the  plaintiff  declares 
in  what  action  the  nature  of  his  true  injury  may  require  ;  as  in  an 
action  of  covenant  or  on  the  case  for  breach  of  contract,  or  other 
less  forcible  transgression  :  (2  Yentr,  159.)  unless,  by  holding  the 
defendant  to  bail  on  a  special  ac  eriam,  he  has  bound  himself  to 
declare  accordingly.  3  Comm.  293.  Sec  tit.  Ac  ctiam*  Ca/iias^ 
Common  Picas, 

In  either  case,  the  declaration  should  correspond  with  the  pro- 
cess, in  the  names  and  descriptions  of  the  panics :  for  if  there  be 
a  material  vaiiance,  the  court  will  set  aside  the  proceedings, 
unless  where  the  process  is  taken  out  against  the  defendant  by  a 
wrong  name,  and  he  appears  by  his  right  name,  there  the  plaintiff 
may  declare  against  him  by  the  name  in  which  he  appears, 
itatmg  that  he  was  arrested  by  the  other  name :  for  by  appear- 
ing, the  defendant  admits  himself  to  be  the  person  sued;  and  so 
.he  variance  is  immaterial,    3  Term  Reji.  611. 

The  substantial  rules  of  pleading  according  to  which  declara- 
tions are  to  be  drawn,  arc  founded  in  strong  sense  and  the 
soundest  and  closest  logic,  and  so  appear  when  well  understood 
and  explained ;  though  by  being  misunderstood  and  misapplied, 
1  hey  are  oftcjj  made  use  of  as  instruments  of  chicane*  L  Burr. 
i!9. 

Rule*  rcsj.  cciiiig  the  form  of  the  drc/aratlw.  The  parties  plain- 
rjjf  or  demandant,  defendant  or  tenant,  ought  to  be  well  named. 
The  time  of  a  matter  charged  in  the  declaration  ought  to  be  ccv- 
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tainly  alleged :  and  therefore  in  aasumfisit,  the  day  being  omitted 
on  which  the  promise  is  made,  it  is  bad.  Yctv.  94.  Pl>  Com. 
24-  A  certain  place  ought  to  be  alleged  where  every  fact  mate- 
rial and  traversable  was  done.  Kitch.  226.  The  gist,  and  every 
thing,  that  is  of  the  essence  of  the  plaintiff's  action,  must  be  set 
forth  in  the  declaration.  That  seems  properly  to  be  the  essence 
of  the  action  without  which  the  court  could  have  no  sufficient 
grounds  to  give  judgment  Doct.  Plac.  85.  If  the  declaration  be 
not  sufficient  on  which  to  found  a  judgment,  this  may  be  moved 
in  arrest  of  judgment  after  verdict.  Ibid.  The  declaration  must 
show  a  title  in  the  plaintiff.  See  Cr&.  Eiiti  325.  Moor,  598,  In 
all  cases  where  an  interest  or  estate  commences  upon  condition, 
the  plaintiff  ought  to  show  it  in  his  declaration,  and  aver  the  per- 
formance of  it ;  but  when  the  interest  of  the  estate  passes  pre- 
sently, and  vests  in  the  grantee,  and  is  to  be  defeated  by  condition  ; 
there  the  plaintiff  may  count  generally,  and  the  condition  shall  be 
pleaded  by  him  who  is  to  take  advantage  of  it,  7  Co,  10.  LilL 
Reg.  41 8. 

The  declaration  must  contain  such  certain  affirmation  that  it 
may  be  traversed ;  for  if  there  be  no  certain  affirmation  to  make 
the  declaration  itself  traversable,  it  will  not  be  cured  after  a  ver- 
dict, because  it  is  a  defect  in  substance.  Co.  IJtt.  303.  Cro.  Jac, 
361.  2  Butet.  214,  Cro.  KHz.  33.  441,  2  Sound.  519,  If  a  de- 
claration be  good  in  part*  though  bad  as  to  another  part,  the 
plaintiff  is  entitled  to  judgment  for  so  much  as  is  well  alleged, 
especially  if  it  be  not  of  an  entire  demand,  10  Co.  115,  Roil. 
Abr.  784,785.    2  Show.  103.     I  Suit:.  133.     Vide  3  Burr.  1235. 

For  preventing  unnecessary  length  of  declarations,  it  has  been 
specially  ordered,  that  in  actions  of  covenant,  the  declaration  is 
not  to  repeat  more  of  the  deed  than  is  necessary  for  the  assign- 
ment of  the  breach,  and  not  to  repeat  the  covenant  in  the  conclu- 
sion. In  actions  of  slander,  long  preambles  to  be  forborne,  and 
no  more  inducement  than  what  is  necessary  for  the  maintenance 
of  the  action,  buL  when  it  requires  a  special  inducement,  or  collo- 
quium. In  actions  upon  general  statutes,  the  declaration  not  to 
repeat  the  statute,  but  to  conclude  lt  against  the  form  of  the 
statute  in  such  case  made  and  provided."  in  actions  of  debt  upon 
judgment  had  in  the  courts  at  Westminster,  to  recite  only  the 
Judgment;  but  if  on  a  judgment  had  by  or  against  tin  executor 
or  administrator,  then  the  action  of  debt  upon  that  judgment,  to 
repeat  the  declaration  and  judgment.  R.  M.  }$54>  $  13.  In  a 
declaration  on  action  founded  on  a  deed,  the  plaint  iff  need  not  set 
forth  more  than  that  part  which  is  necessary  to  entitle  him  to 
recover.  Cowp.  665.  And  it  will  be  sufficient  to  state  the  sub- 
stance and  legal  effect  even  of  such  part;  which  is  shorter,  and 
not  liable  to  misrecitals  and  literal  mistakes.  The  distinction  is 
between  that  which  may  be  rejected  as  surplusage,  (which  might 
have  been  struck  out  on  motion,)  and  what  cannot :  where  ihe 
declaration  contains  impertinent  matter,  foreign  to  the  cause, and 
which  the  Master  on  a  reference  to  him  would  strikeout,  (irrele- 
vant covenants  for  instance*}  that  will  be  rejected  by  the  court 
and  need  not  be  proved.  But  if  the  very  ground  of  the  action 
is  misstated,  as  where  the  plaintiff  undertakes  to  recite  that  part 
<af  a  deed  on  which  the  action  is  founded*  and  it  is  misrecited, 
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that  Will  be  fetal :  for  then  the  c ase  declared  on  is  different  Jroiu 
that  which  is  proved,  and  he  must  recover  secundum  allegata  et 
probata*  Doug.  665,  Brixtaw  v,  Wright  ami  another;  and  the 
notes  there. 

Of  Declarations,  in  Chief)  Be  bene  c£srT  and  By-thc-by.  There 
are  two  ways  in  which  the  plaintiff  may  declare,  the  one  on  the 
return-day  of  the  writ*  which  is  called,  dt  drnr  esse,  conditionally, 
until  special,  or  common  bail  he  filed;  the  other  after  the  day 
for  filing  common  bail,  or  when  the  defendant  has  justified  his 
bail,  which  is  called  in  chief.  If  to  speed  the  cause,  the  former 
is  the  best  way  of  proceeding.  And  a  rule  to  plead  may  be  given 
on  the  same  day.  When  a  declaration  is  filed  de  banc  esse,  till 
common  bail  or  appearance  entered,  or  till  special  bail  be  filed, 
notice  that  it  is  so  filed  must  be  given  to  the  defendant  in  writing. 
Imfiry's  K.  B. 

The  plaintiff  cannot  declare  in  chief,  unless  common  bail  be 
filed  by  the  defendant,  or  plaintiff  has  done  it  for  him.  Smith  v« 
Fainter,  2  Term  Reft.  719.  I  Term  Reft.  635+  Cooke  v.  Ravtn. 
And  it  must  be  filed  the  term  the  writ  is  returnable,  ffardw 
13S* 

When  the  defendant  has  filed  common  or  special  bail  For  him- 
self,  any  person  may  deliver  or  file  a  declaration  against  him  by- 
the -by ,  at  any  lime  during  the  term  wherein  the  process  against 
the  defendant  is  returnable,  sedente  curia  ;  and  the  practice  hath 
been,  that  the  plaintiff*  at  whose  suit  the  process  is,  might  declare 
against  the  defendant  in  as  many  actions  as  he  thinks  fit,  before 
the  end  of  the  next  term,  after  the  return  of  the  process,  Impcy'n 
K,  Bt  177.    See  4  Burr.  2180. 

Of  the  time  vf  declaring.  The  plaintiff  must  declare  before  the 
end  of  the  term  next  after  the  return  of  the  process ;  or  the  de- 
fendant may  sign  a  nonpros  (except  in  replevin)  without  entering 
any  rule  to  declare,  and  the  defendant  shall  have  costs  taxed  as 
usual.  Stat.  13  Car,  II.  c.  2.  §5.  And  no  rule  10  declare  need 
be  given  in  A'.  B.  either  by  bill  or  original. 

By  the  general  rules  of  law,  a  plaintiff  must  declare  against  a 
defendant  within  twelve  mouths  after  the  return  of  the  writ.  But 
by  the  rules  of  the  court,  if  he  do  not  deliver  lits  declaration 
within  two  terms,  the  defendant  may  sign  judgment  of  nonpros. 
Though  unless  hi:  u<kes  such  advantage  of  the  plaintiff's  neglect^ 
the  plaintiff  may  Mill  deliver  a  declaration  within  the  yeai\  2 
Term  Rep.  \\2.  3  'J\rm  Rip.  123.  The  defendant  cannot  sign  a 
nonpros,  unless  he  elite*  his  apni  us  ance  within  the  term  the  writ 
is  returnable,  'Hardin.  138.  2  Term  Rep,  719.  To  prevent  a 
nonpros  being  signed,  the  plaintiff  may  get  a  side -bar  rule,  if 
the  defendant  is  not  in  custody,  the  hist  day  of  Lhe  second  term* 
for  time  to  declare,  until  ihfe  first  day  of  the  ne^t  term;  and  he 
may  have  as  many  rules  us  he;  likes  from  term  to  term,  but  there 
must  be  two  in  a  term,  'fiz.  one  from  the  first  day  of  the  term 
to  the  last  day,  and  the  other  from  the  last  day  to'  tlie  first  day 
of  the  next  term.  Hut  tike  defendant  may,  if  he  thinks  proper, 
move  the  court,  that  the  last  rule  may  be  peremptory.  In;pey'$: 
K.  B. 

The  delivery  of  a  declaration  against  a  prisoner,  though  within 
two  terms,  is  a  nullity  if  the  re  were  no  bill  filed  before  ;  and  fit 
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is  entitled  to  his  discharge  under  the  rule  of  court.  5  W.  W  M» 
JVbwctt  v.  Bingham,  4  Eqsi'ji  Wr/J.  16. 

In  all  not  teen  of  declaration s,  care  is  to  be  taken  that  the  cause 
be  properly  named,  as  well  as  the  court  in  which  the  suit  is  insti- 
tuted; and  in  notices  of  declaration,  the  nature  of  the  action  is 
to  be  expressed,  and  at  whose  suit  prosecuted,  and  the  lime  limit- 
ed to  plead  to  such  declaration,    R,  7\    1  Geo*  IL 

Of  entitling^  and  laying  the  day  and  filacc  in  declarations.  It  is 
usual  when  the  cause  of  action  will  admit  of  it,  to  entitle  the 
declaration  generally,  of  the  term  in  which  the  writ  is  returnable'; 
but  it  should  always  be  entitled,  after  the  time  when  the  cause 
of  action  is  stated  to  have  accrued ;  therefore  where  the  cause 
of  action  is  stated  to  have  accrued  after  the  first  day  of  the  term 
in  which  the  writ  is  returnable,  ihe  declaration  should  he  entitled 
of  a  subsequent  day  in  that  term,  and  not  of  the  term  generally; 
for  as  a  general  title  refers  to  the  first  day  of  the  term,  upon  such 
a  title  it  would  appear,  that  the  action  was  commenced  before  the 
cause  of  it  accrued.  Yet  where  the  cause  of  action  Was  stated 
to  have  accrued  on  the  first  day  of  the  term,  the  court  01)  demur- 
rer held,  that  the  declaration  might  be  entitled  of  the  term  gene- 
rally, for  the  delivery  of  the  declaration  is  the  act  of  the  party, 
and  In  ancient  times  it  could  not  have  been  delivered  till  the  sit- 
ting of  the  court  j  so  that  tin-  cause  of  action  might  well  have 
accrued,  before  the  actual  delivery  of  the  declaration.  I  Term 
Reji<  116.     Vide  2  Lev.  176.  and  3  Term  Rcfi.  624. 

If  the  cause  of  action  arises  within  the  term  the  declaration  is 
of,  then  do  not  entitle  it  as  of  the  term  generally,  but  make  a 
special  day  after  the  cause  of  action  accrued,  as,  "  Thursday 
next  after  the  Morrotj  of  alt  Sot<hy  in  MtchaetmQ*  term,  in  the 
S2d year  of  the  reign  of  K-ipg  George  HI."  instead  of  "Michael- 
mas term"  generally. 

if  the  plaintiff  declares  on  a  note,  the  day  is  material,  and  an 
essential  part  of  the  agreement,  from  which  he  cannot  vary ;  so  on 
a  bond  or  other  writing  \  but  in  the  clisc  of  a  common  a$$umfmt1 
the  day  is  alleged  only  for  form,  and  therefore  the  defendant  can- 
not confine  the  plaintiff  to  the  day  alleged  in  the  declaration* 
Stjfo.  21.     Vide  Co.  Utt.  283.    Plotvd.  Comm.  24.  a. 

In  other  cases,  as  in  trespass,  assault]  battery*  &c,  the  day  is 
immaterial,  but  is  in  general  laid  after  the  cause  of  action  accru- 
ed, and  before  the  term,  or  time  of  which  the  declaration  is 
entitled. 

In  local  actions,  where  possession  of  land  is  to  be  recovered,  or 
damages  for  an  actual  trespass,  or  for  waste,  £tc.  affecting  land, 
the  plaintiff  must  lay  his  declaration,  or  declare  his  injury  to  have 
happened  in  the  very  county  and  place  where  it  really  did  hap- 
pen; but  in  transitory  actions,  for  injuries  that  might  have  hap- 
pened any  where,  as  debt,  detinue,  slander,  and  the  like,  the  plain- 
tiff may  declare  in  what  county  he  pleases,  and  then  the  trial 
must  be  had  in  that  county  in  which  the  declaration  is  laid*  3 
Comm.  294.    Sec  tit.  Acticn%  Fenue* 

In  action  of  debt,  upon  a  bond,  the  plaintiff  in  his  decoration 
must  allege  a  place  where  the  bond  was  made,  because  the  jurj 
should  come  from  that  place;  and  if  this  be  omitted,  the  the  la- 
ration  is  ill,  H.  39,    1  Yets.  Mr.  610. 
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It  is  good  to  lay  large  and  sufficient  damages  w  declarative  j 
and  damages  shall  not  be  given  for  that  which  is  not  contained 
in  tbe  declare! ion,  and  onlv  for  what  is  materially  alleged.  10 
Rep.  115*    1  IM  Mr,  SSL 

Where  a  declaration  is  defective,  it  is  aided  by  the  statutes  of 
amendments  and  jeofails  when  on  record  ;  but  this  was  heretofore 
allowed  only  in  matters  of  form,  not  of  substance,  unless  the  jus- 
tice of  the  case  required  it.  2  Barnard.  K.  B.  153.  2  Sera.  1162. 
1202.  1  Wifa  173.  Say.  Rep.  1 50.  294-  2  Burr.  1093.  But 
by  the  liberality  of  modern  practice,  amendments  have  been  allow- 
ed even  in  matters  of  substance,  not  only  while  the  proceedings  were 
on  paper,  but  even  in  some  cases  when  on  record.  See  7  Term 
Rep,  132.  447.  d.  6<?8.  2  «5;ra,  &90.  Fitzgib.  193,  I  Barnard. 
403.  413.  2  Sound.  402.  1  East,  372.  Whilst  the  proceedings  are 
in  paper  the  amendment  is  at  common  law,  and  not  within  any 
of  the  statutes  of  amendments  which  relate  only  to  proceedings 
on  rcrord.  l  Saik<  47.  3  fiiflfe  31.  And  there  U  no  difference, 
as  to  the  doctrine  of  amending  at  common  law,  between  civiJ  and 
criminal  cases ;  1  Salk.  Si,  2  Ld,  Raym.  1063.  6  Mod.  285- 
«S.  C.  nor  between  penal  and  other  actions.  I  Sfra,  137.  2  tora. 
1227.  1  WU«.  256.  1  JJttrr.  402,  2  A* it.  1058,  1099.  5  Burr. 
2833,  2834.  6  Tfcrm  /fr/i.  173.  543.  and  7  TVrro  /ff/i.  55,  See 
tit,  Amendment ,  Practice* 

On  jiling  declarations,  copies  thereof  are  served  on  the  defendants 
or  their  attorneys,  Sec.  And  by  an  order  of  all  the  judges,  (12  W. 
3.)  the  plaintiff  *s  attorney  is  not  obliged  to  deliver  the  defendant's 
attorney  the  original  declaration;  but  instead  of  it,  is  to  deliver 
a  true  copy  of  the  declaration  ;  upon  delivery  or  tender  whereof, 
the  defendant's  attorney  shaii  pay  for  such  copy  after  the  rate  of 
Ad.  per  sheet,  See.  and  if  any  person  refuse  to  pay  for  the  copy 
tendered,  the  said  copy  is  to  be  le  ft  in  the  office ,  with  the  clerk  that 
keeps  the  files  of  declarations,  and  thereupon  the  plaintiff's  attor- 
ney giving  rule  to  plead,  may,  for  want  of  a  plea,  sign  judgment; 
and  before  any  plea  shall  be  received,  the  defendant's  attorney 
is  to  pay  for  the  copy  of  the  declaration. 

And  by  another  order,  fJVwfc  2  Geo.  II.)  in  every  cause,  where 
special  or  common  bail  is  filed,  and  notice  given  to  the  plaintiff,  a 
copy  of  the  drclaration  shall  he  delivered  to  the  attorney  for  the 
defendant,  who  shall  piiy  for  it  according  to  the  usual  rate  ;  but  if 
the  defendant's  attorney,  or  his  clerk  in  his  absence,  refuses  to 
pay  for  such  copy;  or  if  it  happens  the  habitation  of  the  attorney 
for  the  defendant  he  unknown  to  the  attorney  for  the  plaintiff ;  then 
it  shall  be  lawful  to  leave  the  copy  with  the  officer  of  the  court 
appointed  for  filing  declarations,  which  shall  be  good  giving 
notice,  ifcc,  There  are  several  other  rules  of  court  as  to  the  filing 
and  delivering  declarations.  &c.  for  which  sec  the  several  books  of 
practice,  and  further  this  Diet,  tit.  Practice,  Praets*,  Pri£on^rf> 
c?V.  Declarations  and  issues  are  not  now  paid  for  on  delivery, 
but  are  allowed  in  costs  afterwards. 

Declarator,  Is  an  action,  whereby  we  prav  something  to  be 
declared  in  our  favours.  Scotch  Diet. 

Declarator  of  Pro  pert  v,  Is  when  the  com  plainer  narratine: 
his  right  to  lands,  desires  he  should  be  declared  sale  proprie- 
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tor,  and  all  otber$  discharged  to  molest  him  any  way.  ScQic/i. 
Diet.. 

Declarator  of  Redemption,  Is,  when  after  a  process  before 
the  Lords  against  the  wadsetter,  who  refuses  to  renounce  after  the 
order  of  redemption  is  used,  the  lords  force  him  to  renounce,  and 
by  a  decreet  declare  the  lands  redeemed,    Scotch  Die/. 

Declaratory  Actions,  Are  these  wherein  the  right  of  the 
pursuer  is  craved  to  be  declared;  but  nothing  claimed  to  be 
done  by  the  defender.    Scotch  Diet. 

DECREE.  The  judgment  of  a  court  of  equity  on  any  bill  pre- 
ferred.   See  tit.  Chanetry. 

A  decree  in  chancery  is  of  the  like  nature  with  a  judgment  at 
common  law.    Chan.  Reft.  2 34. 

Where  there  is  but  one  uituess  against  the  defendant's  answer, 
the  plaintiff  can  have  no  decree.    I  Fern.  16L 

Where  no  ordinary  process  upon  the  first  decree  will  serve  for 
the  execution  thereof,  there  must  be  anew  bill  to  pray  execution  of 
the  first  decree  by  a  second  decree.  2  Chan.  Rc/i.  127,  128.  Sec 
tit.  Chancery. 

Verbal  agreement,  though  subsequent  to  the  decree,  yet  shall 
not  stay  the  execution  of  it,  but  the  remedy  must  be  by  original 
bill-    2  Chan.  Cases,  8. 

Whenever  a  decree  is  entered  by  consent,  the  merits  of  it 
shall  never  after  be  inquired  into,  unless  there  be  an  objection., 
that  the  word  consent  be  struck  out  of  the  order.  MS.  Abrcor 
v,  JVorcot. 

Several  questions  and  disputes  were  heretofore  warmly  agitated, 
as  to  the  authority  of  the  Master  of  the  Rolls  to  hear  and  deter- 
mine causes  ;  and  as  to  his  general  power  in  the  court  of  chancery  : 
to  quiet  which,  it  was  declared,  by  Stat,  3  Geo.  II.  c.  30.  that  all 
orders  and  decrees  by  him  made*  except  such  as  by  the  course  of 
i lie  court  were  appropriated  to  the  great  seal  alone,  should  be 
tteemed  to  be  valid,  subject,  nevertheless,  to  be  discharged  or  al- 
lowed by  the  lord  chancellor  j  and  so  as  they  shall  not  be  enroll- 
ed till  the  same  are  signed  by  his  lordship. 

If  either  party  to  the  suit  thinks  himself  aggrieved  by  a  decree, 
he  may  petition  the  Chancellor  for  a  rehearing,  whether  it  was 
heard  before  the  Chancellor  himself,  or  any  of  the  judges  sitting 
for  him,  or  before  the  Master  of  the  Rolls,  For  in  all  cases  it  is 
the  Chancellor's  decree,  and  must  be  signed  by  him  before  it  is  en- 
rolled ;  which  is  done  of  course,  unless  a  rehearing  be  desired. 
Every  petition  for  a  rehearing  must  be  signed  by  two  counsel, 
usually  such  as  have  been  concerned  in  the  cause  ^  certifying  that 
they  apprehend  the  cause  is  proper  to  be  reheard.  And  upon  the 
rehearing,  all  the  evidence  taken  in  the  cause,  whether  read  before 
or  not,  is  then  admitted  to  be  read  ;  because  it  is  the  decree  of  the 
Chancellor  himself,  who  only  sits  to  hear  reasons  why  it  should  not 
be  enrolled  and  perfected,  at  which  lime  all  omissions  of  either 
evidence  or  argument  may  be  supplied.  Gitb.  Heft.  151,  152,  But 
after  the  decree  is  once  signed  and  enrolled,  it  cannot  be  reheard 
or  rectified  but  by  bill  of  review,  or  by  appeal  to  the  House  of  Lords. 

A  bill  of  revietvy  may  be  had  upon  apparent  error  in  judgment, 
appearing  upon  the  face  of  the  decree  j  or  by  special  leave  of  the 
courtj  upon  oath  made,  of  the  discovery  of  new  matter  or  cvi- 
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dencc,  which  could  not  possibly  £e  had  or  used  at  the  lime  when 
the  decree  passed.  But  no  new  evidence  or  matter  then  in  the 
knowledge  of  the  parties,  and  which  might  have  been  used  before, 
shall  be  sufficient  ground  for  a  bill  of  review.  3  Comm.  454. 
See  further,  this  Diet.  tit.  Chancery ;  and  Vin,  tit.  Decree. 

On  a  new  bill  to  carry  a  decree  into  execution^  the  court  may 
vary  and  alter  what  is  thought  proper;  but  on  a  rehearing,  no 
farther  than  the  petition  extends ;  but  if  the  petition  be  against 
the  decree  in  general,  though  particular  reasons  are  given,  the 
whole  is  open ;  but  otherwise  it  is,  if  the  petition  be  only  against 
one  or  two  particulars.    SeL  Cases  in  Chan.  13,  14. 

The  rule  of  court  is,  that  on  appeal  the  whole  cause  is  open ; 
but  on  a  rehearing,  only  so  much  as  is  petitioned  against;  if 
all  do  not  petition,  it  is  open  only  to  the  petitioners.  S,  C. 
C,  24, 

Decree  may  be  altered  upon  proper  application,  the  same  term 
it  is  pronounced,  without  a  rehearing.  No  original  bill  can  be 
to  vacate  a  decree  signed  and  enrolled.  Matters,  proper  to  be  ex- 
cepted to  upon  the  Master's  report,  shall  never  be  objected  to 
a  decree  after  the  report  confirmed.    7  Vhzi  Abr.  400- 

A  decree  gained  by  fraud,  may  be  set  aside  by  petition,  as  well 
as  a  judgment  at  law  by  motion:  a  fortiori  may  such  a  decree 
be  set  aside  by  bill.  3  P.  JVms.  111.  If  a  decree  be  obtained  and 
enrolled,  so  that  the  cause  cannot  be  reheard,  then  there  is  no 
remedy  but  by  bill  of  review,  which  must  be  on  error  appearing 
on  the  face  of  the  decree,  or  on  matters  subsequent  thereto,  as  a 
release,  or  a  receipt  discovered  since,  Z  P.  JVmt,  37 I. 

Decreet  co&nitionts  causa,  Is  when  the  apparent  heir  is 
called  to  hear  the  debt  constitute,  it  not  being  already  clearly 
constitute  by  writ;  and  the  appearing  heir  renounces,  being  charg- 
ed to  enter  heir.    Scotch  Diet, 

Decreet  cognitionis  causa,  against  executors.  Is  when  the  nearest 
of  kin  arc  pursued  by  the  executor  creditor,  who  hath  no  writ 
to  instruct  his  debt  to  hear  the  debt  constitute.    Scotch  Diet. 

Decreet  or  comprising,  Is  when  at  the  day  appointed  in  the 
letters,  the  debitor  being  called,  the  messenger  offers  him  his  lands 
for  the  money ;  which  if  he  have  not  ready,  the  inquest  declares 
the  lands  to  belong  to  the  creditor,  for  his  payment.    Scotch  Diet. 

Decreet  of  Exoneration,  Is  a  decreet  of  the  commissars 
against  the  creditors  or  nearest  of  kin ;  wherein  it  is  proven,  that 
the  executor  hath  executed  the  whole  testament^  and  that  all  is 
exhausted  by  lawful  sentences.    Scotch  Diet. 

Decreet  of  Locality,  Is  a  decreet  modifying  a  stipend  for 
a  minister,  dividing  and  proportioning  the  same  among  the  here- 
tors.    Scotch  Diet. 

Decreet  of  Modification,  Is  that  which  modifies  a  stipend 
to  a  minister,  but  doth  not  divide  and  proportion  it  among  the 
he  re  tors.    Scotch  Diet. 

Decreet  of  Valuation,  Is  a  sctuencc  of  the  lords,  (who  are 
now  in  the  place  of  the  commission,)  determining  the  extent  and 
value  of  teinds*    Scotch  Diet. 

DECRETALS,  decretal™.']  A  volume  of  the  canon  tawf  so 
called,  containing  the  decrees  of  sundry  Po/ic&i  or  a  digest  of 
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the  cations  of  all  the  councils  that  pertained  to  one  matter  under 
one  head,    See  tit.  Canon  Law- 

DECURIARE,  To  bring  into  order.    Mo?j.  Ang.  torn.  l.fi.  243. 

DEDBANA,  ded~hanet  Sax.]  An  actual  homicide,  or  man- 
daughter.  Leg.  Hen.  I.  c,  SS. 

DEDI.  This  word  amounts  to  a  warranty  in  law  ;  as  if  it  be  said 
in  a  deed  or  conveyance,  that  A.  21.  hath  given,  &c.  to  C.  D>  it  is 
a  warranty  to  him  and  his  heirs.  Co.  JLitt,  304.  Also  dedi  im- 
ports a  power  of  giving  any  thing,  I  fob.  12.  See  tit*  Convey* 
ante.  Deed. 

DEDICATION-DAY,  fettum  dedicatio?ds^  The  feast  of  dedi- 
cation  of  churches,  or  rather  the  feast-efay  of  the  saint  and  patron 
of  a  church;  which  was  celebrated  not  only  by  the  inhabitants  of 
the  place,  but  by  those  of  all  the  neighbouring  villages,  who  usual- 
ly came  thither ;  and  such  assemblies  were  allowed  as  lawful ;  iL 
was  usual  for  the  people  to  feast  and  drink  on  those  days;  and 
in  many  parts  of  England,  they  still  meet  every  year  in  villages 
for  this  purpose,  which  davs  are  called  feasts  or  JVakes.  Coiitel. 

DEDIMUS  POTEST  AT  EM,  Is  a  writ  or  commission  given  to 
one  or  more  private  persons?  for  the  speeding  some  act  appertaining 
to  a  judge,  or  some  court:  And  it  is  granted  most  commonly 
upon  suggestion,  that  the  party  who  is  to  do  something  before  a 
judge,  or  in  court,  is  so  weak  that  he  cannot  travel;  as  where  a 
person  lives  in  the  country,  to  take  an  answer  in  chancery  ;  to 
examine  witnesses  in  a  cause  depending  in  that  court ;  to  levy  a  fine 
in  the  common  fdea.?,  IXc.  On  renewing  the  commission  of  lire 
peace,  there  cometh  a  writ  of  dedimus  fiote&tatem  out  of  chancery, 
directed  to  some  ancient  justice,  to  take  the  oath  of  him,  which  is 
newly  inserted.    See  tit,  Justices* 

DeBIMUS    PoTKSTATEM    DE    AtToUNATO    FACJfcNDO.     As  the 

words  of  writs  do  command  the  defendant  to  appear,  Sec.  anciently 
the  judges  would  not  sutler  the  parties  to  make  attorneys  in  any 
action  or  suit,  without  the  king's  writ  of  dedimus  fiote^tatem^  to 
receive  their  attorneys.  But  nuw  by  statutes,  the  plaintiff  or  de- 
fendant may  make  attorneys  in  suits  without  such  writs.  New. 
Jtfht,  Brev.  55 }  56.    See  tit-  Attorney** 

DEED. 

Factum,]  An  instrument  in  parchment,  or  paper,  but  chiefly  in 
parchment,  comprehending  a  contract  or  bargain  between  party 
*nd  party;  or  an  agreement  of  the  parties  thereto,  for  the  matters 
therein  contained.  And  it  consists  of  three  principal  points, 
writing^  sealing,  and  delivery;  writing,  to  express  the  contents; 
sealing,  to  tesiify  the  consent  of  the  parties;  and  delivery,  to  makc 
it  binding  and  perfect.    Terms  dr  Ley, 

!.  What  a  Deed  is. 
II.  The  Rcqtusitcs  th  make  a  good  Deed. 

III.  How  a  Deed  may  br  avoided. 

IV,  Shortly  of  {he   enrolling,  extfiofiiiion  and  ft  leading  of  Deeds. 

L  A  Deed  is  a  writing  sealed  and  delivered  by  the  parties* 
1  Inst>  IT!.    Tt  h  sometimes  called  a  charier,  car(a}  from  its 
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materials;  but  most  usually,  when  applied  to  the  transaction  of 
private  subjects,  is  called  a  deed,  in  Latin  Jaetumt  because  it  is 
the  most  solemn  and  authentic  act  that  a  man  can  possibly  per- 
form, with  relation  to  the  disposal  of  his  property;  and  therefore 
a  man  shall  always  be  estopped  by  his  own  deed,  or  not  permitted 
to  aver  or  prove  any  thing  in  contradiction  to  what  he  has  once 
so  solemnly  and  deliberately  avowed.  Plowd.  434.  If  a  deed  be 
made  by  more  parties  than  one,  there  ought  to  be  regularly  as 
many  copies  of  it  as  there  are  parties,  and  each  should  be  cut  or 
indented  (formerly  in  acute  angles,  instar  dentium,  like  the  teeth  of 
a  saw,  but  at  present  in  a  waving  line)  on  the  top  or  sides,  to  tally 
or  correspond  with  the  other  ;  which  deed,  so  made,  is  called  an 
indenture*  Formerly,  when  deeds  were  more  concise  than  at  pre- 
sent, it  was  usual  to  write  bnth  parts  on  the  Liumc  piece  of  parch- 
ment, beginning  at  the  middle  and  continuing  to  the  contrary  end s» 
with  some  words  or  letters  of  the  alphabet  written  between  them 
through  which  the  parchment  was  cut,  either  in  a  strait  or  indent- 
ed line,  in  such  a  manner  as  to  leave  half  the  word  on  one  part 
and  half  on  the  other.  Deeds  thai  made  were  denominated  wtt- 
gra/ifta  by  the  canonists,  and  With  \x%thirogruphay  or  hand-writing?. 
Mirror \  c.  2.  §  27.  the  word  cirog-raftfntm  or  cyrographum  being1 
usually  that  which  is  divided  in  making  the  indentures  of  a  fine. 
See  tit.  Chirograph.  But  at  length  indenting  only  has  come  into 
use,  without  cutting  through  any  letters  at  all;  and  it  seems  at 
present  to  serve  fur  little  other  purpose,  than  to  give  name  to  the 
species  of  the  deed.  See  further,  1  Li^t.  129  a.  in  ik  When  the 
several  parts  of  an  indenture  are  interchangeably  executed  by  the 
several  parties,  that  part  or  copy  which  is  executed  by  the  grantor 
is  usually  called  the  original,  and  the  rest  arc  counter/tofts  ;  though 
of  late  it  is  most  frequent  for  all  the  parties  to  execute  every  pan 
which  renders  them  all  originals,  A  deed  made  by  one  party 
only  fo  not  indented,  but  polled  or  shaved  quite  even ;  and  there- 
fore called  a  deed-poll,  or  a  single  deed.    Lift.  §  371,  372. 

A  deed-poll  is  said  to  be  a  deed  testifying  that  only  one  of  the 
parties  to  the  agreement  hath  put  his  seal  to  the  same,  where  such 
party  is  the  principal  or  only  person,  whose  consent  or  act  Js 
necessavy  to  the  deed :  and  it  is  therefore  a  plain  deed>  without  in- 
denting, and  is  used  when  the  vendor,  for  example,  only  sealsj  and 
there  is  no  need  of  iht  vendee's  sealing  a  counterpart,  because 
the  nature  of  the  contract  is  such  as  to  require  no  covenant  from 
the  vendee,  Etc  Co.  Litt*  55* 

The  several  parts  of  deeds  by  indenture,  arc  belonging  to  the 
feoffor,  grantor,  or  lessor,  who  have  one;  the  feoffee,  grantee,  or 
lessee,  who  have  another  ;  and  some  other  persons,  as  trustees,  it 
third,  &c.  and  the  deed-poll  which  is  single,  and  of  but  one  part, 
is  delivered  to  the  feoffee,  or  grantee,  fcc. 

All  the  parts  of  a  deed  indented)  in  judgment  of  law,  make  but 
one  entire  deed;  but  every  part  is  of  as  great  force  as  all  the? 
parts  together,  and  they  arc  esteemed  the  mutual  acts  of  either 
party j  who  may  be  bound  by  either  part  of  the  same,  and  the 
words  of  the  indenture  are  the  words  of  either  party,  &c.  But  ft 
deed-poll  is  the  sole  deed  of  him  that  makes  it,  and  the  words 
thereof  shalibc  said  to  be  his  words,  and  bind  him  only,  Plbwd. 
134-  421.    Lit*,  §  370. 
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II,  L  The  viasT  requisite  of  a  deed  is,  that  there  he  persons 
able  to  contract  and  be  contracted  with,  for  the  purposes  intend- 
ed by  the  deed  ;  and  also  a  thing;  or  subject  matter  to  be  contract- 
ed for ;  ali  which  must  be  expressed  by  sufficient  names.  Co. 
Lilt,  35.  So  as  in  every  grant,  there  must  be  a  grantor,  » 
grantee,  and  a  thin  £  granted ;  in  every  lease,  a  lessor  a  lessee, 
and  a  thing  demised. 

Some  persons  are  disabled  to  contract  by  common  law,  and 
some  by  staiute^  some  absolutely,  and  some  secundum  <juid  only  j 
as  in  case  of  infants,  jfcme  coverts,  idiots,  persous  nan  com/ioa 
jncnii&i  aliens,  tenants  in  tail,  ecclesiastical  persons,  and  others; 
some  of  which  may  noi  make  any  deeds  or  estates  by  them  at  all, 
others  but  so  and  so  limited  and  qualified-  Stat.  32  Hjsn*  VIII. 
cajh  28.    See  tit-  Lease*, 

Disabilities  to  make  deeds,  &.c.  arc  chiefly  amongst  persons  of 
non-sane  memory,  infants,  aliens,  womtn  who  have  husbands* 
men  who  have  wives,  b-c-  persons  born  deaf  and  dumb,  persons 
attaint  of  treason  or  felony,  or,  in  a  firxmanirt'y  clerks  convict, 
tenant  in  tail,  ecclesiastical  persons,  aj  bishop*)  persons,  and  the 
like,  with  respect  to  lands,  which  they  hold  as  such  j  joint- 
tenants,  tenants  in  common,  coparceners,  disseisors,  disseisees, 
&c*    See  these  several  titles- 

He  who  has  only  an  estate  for  his  own  or  another's  life,  or  a 
lease  for  years  of  land,  may  give,  grant,  or  charge  it  at  his 
pleasure  for  so  long  as  his  estate  lasts  ;  and  it  will  be  good  to  all 
purposes,  and  against  all  persons  for  that  time. 

And  a  mai»  who  has  an  estate  in  land  to  him  and  his  wife,  and 
his  heir 5,  may  make  what  estate  he  will  of  it,  and  this  will  be 
good  against  all  but  his  wife,  and  that  for  her  life  only.  7  Co.  12- 
Co.  Litt.  42.    Park,  j  182. 

The  king  for  the  greatness  of  his  person,  is  disabled  to  take 
by  deed  in  /mis  {  and  therefore  if  a  feoffment  be  made  to  him. 
there,  and  livery  of  seisin  uc  made  upon  it,  this  will  be  voidj 
but  he  is  to  take  by  matter  of  record,  which  is  of  a  higher 
nature  than  a  deed*    Fitz.  Fait  and  Feoffment^  21. 

Leases  made  to  the  king  by  colleges,  deans  and  chapters,  or 
any  other,  having  a  spiritual  or  ecclesiastical  living?,  against  the 
stat.  13  Etiz.  c.  10.  are  restrained  by  the  same  act,  as  well  as 
leases  made  to  common  persons.    5  Co.  14. 

The  names  ot  the  parties  lo  deeds  serve  to  distinguish  persons, 
and  to  make  the  person  intended  certain  ;  yet  mistakes  in  this, 
unless  they  be  very  gross,  will  not  hurt,  nihil  /hat  error  nominis 
cum  dc  cor/iore  constat.  Buist*  21,  22.  2  JiuUc  302,  3<j3.  Co. 
Lilt.  3.    Perk.  §  36. 

But  if  the  name  of  baptism  or  surname  be  mistaken,  as  John 
for  Thomas^  Sec.  this  is  dangerous.  Moory  407.  £97.  And  see  2 
Buslt.  70.    Perk.  §  39. 

It  is  also  prudent  to  add  the  addition  of  each  party,  as  the  place 
of  residence  with  his  or  her  degree^  firqftssion,  or  mystery* 

There  are  many  descriptions  of  grantors  and  grantees;  as  fl) 
proper  names  of  baptism  and  surnames,  and  the  names  of  cor- 
porations, or  bodies  politic  or  corporate.  (2)    Names  of  dignities, 
office,  and  the   like.    And  these  (of  bolh  sorts}  will  admit 
description  made  good  bv  reputation.    A  ltd  so  land  will  pass  to 
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one,  by  the  name  of  a  aw,  who  is  a  ha&tard ;  so  to  one  by  the 
name  of  a  vaifet  who  is  nog  <i  w#e,  27  Edw.  Ill*  85.  2?u/*f.  3.  if 
the )"  bo  reputed  or  known  by  that  name*    Hob.  32. 

There  must  be  such  a  person  in  esse  at  the  time  of  the  deed 
made  as  is  named,  and  the  parties  must  be  able  to  give,  an*}  capa- 
ble to  receive,  that  which  is  given  or  granted  by  the  deed-  Pfov/d. 
345.     Co  JJif,  2,  3.    Perk.  43.  52. 

And  therefore  if  an  annuity  be  granted  to  the  right  heirs  oX 
J.  S.  he  being  then  living,  this  is  void;  for  there  is  none 
such,  nor  can  be  whilst  he  lives.    Pet -k.  §  52,    See  Cro.  Cor.  22. 

If  a  man  gets  another  name  by  common  esteem  than  his  right 
name,  and  he  is  known  by  his  other  name,  his  deed  made  by 
this  other  name  may  be  good.  6  Co.  36.  Co.  Litt.  3-  Perk. 
§  41. 

The  mistake  is  less  dangerous  where  any  other  part  of  the 
deed,  or  some  other  addition,  shall  make  the  person  intended 
certain.    6  Co.  36.    Co.  Litt.  3.    Perk.  §  40. 

As  to  the  subject  matter  of  contracts,  grants,  Ste.  see  this 
Diet*  lit*  Grant,  and  other  proper  titles. 

2.  1  he  deed  must  be  founded  upon  good  and  sufficient  can- 
sidcratjon.  Not  upon  a  usurious  contract;  (stat.  5  3  EUz.  r.  8.) 
nor  upon  fraud  or  collusion,  either  to  deceive  purchasers  buna 
Jtdc>  (stat.  27  Eliz.  e.  4)  or  just  and  lawful  creditors;  (stat.  13. 
Eiiz.  c  5.)  any  of  which  bad  considerations  will  vacate  the  deed* 
and  subject  such  persons,  as  put  the  same  in  ure,  to  forfeitures, 
and  often  to  imprisuuiiienL  A  deed  also  or  other  grant,  made 
without  any  consideration,  is  as  it  were,  of  no  effect ;  for  it  is 
construed  to  inure,  or  to  be  effectual  only  to  the  use  of  the 
grantor  himself.  Perk,  §  533.  The  consideration  may  be  either 
a  good*  or  a  valuable  one.  See  further,  tit.  Con&ideraiion,  and 
M*t>  1X1. 

In  deeds,  the  consideration  is  a  principal  thing  to  give  them 
effect :  and  the  foundation  of  deeds  ought  always  to  be  honest. 
Thai  a  deed  was  executed  upon  a  corrupt  agreement,  dehors  the 
deed,  may  be  averred  in  pleading;.  See  the  case  of  Collins  and 
Bluntcrnt  a  new  and  very  peculiar  case.    2  WiU,  341.  &c. 

3.  The  deed  must  be  written  or  (as  is  the  case  at  prcsest. 
with  many  instruments,  such  as  Bonds,  Policies  of  Insurance^  £cc.) 
printed ;  for  it  may  be  in  any  character,  or  any  language ;  but  it 
must  be  upon  paper  or  parchment.  For  if  it  be  written  on  stone, 
board,  lineni  leather,  or  the  like,  it  is  no  deed.  Co.  Litt.  229. 
Fitz.  JV*.  B.  122, 

All  the  matter  and  form  of  a  deed,  must  be  written  before  the 
scaling  and  delivery  of  it;  for  if  a  man  seals  and  delivers  an  empty 
piece  of  parchment  or  paper,  although  he  therewithal  gives  cin-.- 
it:  nulment  that  an  obligation  or  other  malter  shall  be  written  in 
it,  which  is  done  accordingly,  yet  this  will  not  make  it  a  good 
deed.  Co.  Litt.  171.  Perk.  §  1  IS,  119.  See  Moorr  28.  Zfrifcy, 
I35j  137. 

A  deed  may  be  w  ritten  in  any  baud,  aa  ia  text,  court  or  Rwtiaiz 
hand ;  or  in  any  language,  as  in  Latin,  or  French,  and  is  us  ^ood 
as  a  deed  written  in  Lnglhh.  and  in  a  secretary  hand.    2  Co.  3. 

It  maybe  written  either  in  a  piece  ofloose  paper  or  parch- 
ment, or  in  a  paper  or  parchment  sewed  in  a  book.  Oblip 
c7,     Co.  Lit!.  137.  139. 
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A  deed  must  also  have  the  regular  stamfts,  imposed  on  it  by 
the  several  statutes,  for  the  increase  or  the  public  revenue ;  else 
it  cannot  be  given  in  evidence. 

Formerly  matiy  conveyances  were  made  by  /uirol,  or  word  of 
mouth  only,  without  writing;  but  this  giving  a  handle  to  a  varie- 
ty of  frauds,  the  stat,  29  Car.  II«  c.  3.  enacts,  ihat  no  lease,  estate, 
or  interest  in  lands,  tenements,  or  hereditaments,  made  by  livery 
of  seisin,  or  by  parol  only,  (except  leases  not  exceeding  three 
years  from  the  making,  and  whereupon  the  reserved  rent  is  at 
Jeast  two  thirds  of  the  real  value,)  shall  be  looked  upon  as  of 
greater  force  than  a  lease  or  estate  at  will;  nor  shall  any  as- 
signment, grant,  or  surrender  of  any  interest  in  any  freehold 
hereditaments  be  valid  ;  unless  in  both  cases  the  same  be  put  in 
writing,  and  signed  by  the  party  grunting,  or  his  agent,  lawfully 
authorised  in  writing.    Sec  tit.  Frantic 

4.  The  matter  written  must  be  legally  and  orderly  set  forth  ; 
that  is,  there  must  be  words  sufficient  to  specify  the  agreement, 
and  bind  the  parties;  which  sufficiency  must  he  left  to  the  courts 
of  law  toJ  determine.  Co.  LUt.  -2-25.  For  it  is  not  absolutely 
necessary  in  law,  to  have  nil  the  formal  p-u'ts  that  are  usually 
drawn  out  in  deeds,  so  as  there  be  sufficient  words  to  declare 
clearly  and  legally  the  party's  meaning.  But,  as  these  formal  and 
orderly  parts  are  calculated  to  convey  that  meaning  in  the 
clearest,  dis tine  test,  and  most  effectual  manner,  and  have  been 
well  considered  and  settled  by  the  wisdom  of  successive  ages,  it 
is  prudenfnot  to  depart  from  i hem  without  t^ood  reason  or  urgent 
necessity;  therefore  they  shall  be  recapitulated  in  their  usual 
order.    See  1  Inst.  6. 


It  may  in  the  first  place  be  generally  observed,  wiih  regard 
to  the  words  requisite  in  a  deed,  thai  they  depend  upon  the 
estate-  Intended  to  he  conveyed.    If  a  man  would  purchase  latidn 
or  tenements  in  fecsimfUe,  it  behoves  him  to  have  these  words 
f£  in  his  purchase,  to  have  and  to  hold  to  him  and  to  his  heirs;  for 

(if  these  words,  his  heirs,  (onty)  make  the  estate  of  inheritance,  in 

mi  all  feoffments  and  grants,    llut  this  is  to  be  understood  of  natural] 

bodies :  fur  if  lands  be  given  to  a  sole  body  politic  or  corporate? 
(as  to  a  bishop,  parson,  vicar,  master  of  a  hospital,  See  )  there,  to 
give  him  an  estate  of  inheritance  in  his  politic  or  corporate  capa- 
city, he  must  use  these  words,  to  have  and  to  hold  Co  him  and 
feft  iucGes'bor*.    Co.  IJti.  a.  Etc. 


If  an  estate  iuil  is  intended  to  be  created,  the  words  must  be, 
io  have  and  to  hold  to  him  and  to  the  heirs  of  his  bod'';.  See  tit, 
>Vr. 

The  insertion  of  the  word  heirs  or  succeasors^  as  the  case  re- 
quires, is  therefore  absolutely  necessary  in  conveyances  of  estates 
of  inheritance  j  for  if  a  man  purchase  lands  by  these  words,  to 
have  and  to  hold  to  him  jor  ever}  he  has  but  an  estate  for  term  of 
life*    See  Co.  Litt.  8.  b+  Stc. 

We  may  now  proceed  more  particularly  to  observe  on  the 
formal  and  orderly  parts  of  a  deed. 

The  premises  are  used  to  set  forth  the  number  and  names  of 
the  parties,  with  their  additions  or  titles.  They  also  contain  the 
recital,  if  any,  of  such  deeds,  agreements,  or  matters  of  fact,  as 
arc  necessary  to  explain  the  reasons  upon  which  the  present 
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transaction  is  founded;  and  herein  also  is  set  down  the  considera> 
tion  upon  which  the  deed  is  made>  And  then  follows  the  cer- 
tainty of  the  grantor,  grantee,  and  thing  granted.    See  tit.  Pi -c- 

Next  come  the  habendum  and  tenmdum.  The  office  of  the 
habendum*  is  properly  to  determine  what  estate  or  interest  is 
granted  by  the  deed;  though  this  may  be  performed,  and  some* 
times  is  performed  in  the  premises.  In  which  case  the  habendum 
may  lessen,  enlarge,  explain,  or  qualify,  but  not  totally  contradict 
or  be  repu  gnant  to  the  estate  granted  in  the  premises.  As  if  a 
grant  be  «  to  rf,  and  the  heirs  of  his  body,1*  in  the  premises,  ha- 
bendum "  to  him  and  bis  heirs  for  e%rer>"  or  -vice  verse,  here  A, 
has  an  estate  tail,  and  a  fee -simple  expectant  thereon-  Co.  Litt. 
21.  e  SpU.  Rep.  19,  23.  Crp,  Jac,  476  But,  had  it  been  m  the 
premises,  "to  him  and  his  heirs,11  habendum  M  to  him  for  life," 
the  habendum  would  be  utterly  void.  2  Refi.  23.  8  Ecft.  56.  for 
an  estate  of  inheritance  vested  in  him  before  the  habendum  comes, 
and  shall  not  afterwards  be  taken  away,  or  devested  by  it.  See 
tit.  Habendum.  The  tenendum^  "  and  to  hold,"  is  now  of  very 
Tittle  use,  and  is  only  kept  m  by  custom.  It  was  sometimes  for- 
merly used  to  signify  the  tenure,  by  which  the  estate  granted  was 
to  be  holden  ;  viz*  "  tenendum  ficr  scrz'itium  mititarey  in  burgagio*, 
iTi  libtro  soectgia"  &;c.  But,  all  these  being;  now  reduced  la  free 
and  common  socage,  the  tenure  is  never  specified.  Before  the 
statute  of  quia  rm/jforcAj  18  Kdio.  I.  sit,  h  it  was  also  sometimes 
used  to  denote  the  lord  of  whom  the  land  should  be  holden;  but 
that  statute  directing  all  future  purchase  rs  to  hold,  not  of  the  im- 
mediate grantor,  but  of  the  chief  lord  of  the  fee;  this  use  pi  the 
tenmdum  hath  been  also  antiquated  ;  though  for  a  long  time  after 
wc  find  it  mentioned  in  ancient  charters,  that  the  tenements  shall 
he  holdein  dc  ca/iUa/ibus  dotninis  Jeodt,  but,  as  this  expressed 
nothing  more  than  the  statute  had  already  provided  for,  it  gra- 
dually grew  out  of  use.    Sec  tit.  Tenure, 

Next  follow  (he  tt-nris  of  uti/iuitffiwi)  if  any,  upon  which  the 
grant  is  made  :  the  first  of  which  is  the  reddendum,  or  reservation, 
whereby  the  grantor  doth  create  or  reserve  some  new  thing  to 
himself  out  of  what  he  bad  before  granted*  As  li  rendering 
therefore  yearly  the  sum  of  ten  shillings,  or  a  pepper-corn,  or 
two  days1  ploughing,  or  the  like."  Under  the  pure  feodal  sys- 
tem* this  render,  reditmt  return,  or  rent,  consisted  in  chivalry, 
principally  of  military  services;  in  villenage,  of  the  most  slavish 
offices;  and  in  socage  it  usually  consists  of  money,  though  it  may 
still  consist  of  services,  or  of  any  other  certain  profit.  To  make 
a  reddendum  good,  if  it  be  of  any  thing  newly  created  by  the  deed, 
the  reservation  must  be  to  the  grantors,  or  some,  or  one  of  them, 
and  not  to  any  stranger  to  the  deed.  Pioivd.lZ*  &  JRefl.  71.  But 
if  it  be  of  ancient  services  or  the  like,  annexed  to  the  hind,  then 
the  reservation  may  he  to  the  lord  of  the  fee.    See  Reddendum 

Another  of  the  terms  upon  which  a  grant  may  be  made  is  a 
condition  ;  i«s  to  which  see  fully  tit.  Condition. 

Next  may  fallow  the  clause  of  warranty. 

This  was  anciently  inserted  in  deeds  to  secure  the  estate  to 
the  grantee  and  his  heirs,  5tc.  and  was  a  covcuttnt  real,  annex  ad 
to  the  land  granted,  by  which  the  grantor  and  his  heirs  wen 
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bound  to  warrant  the  same  to  the  grantee  and  his  heirs,  and  that 
they  should  quietly  hold  and  enjoy  it;  or  upon  vouclur,  kc.  the 
grantor  should  yield  oLher  lands,  to  the  value  of  what  should  be 
evicted.    See  further,  tit.  Warranty* 

After  warranty  usually  follow  cwtnantsi  ov  conventions \  which 
are  clauses  of  agreement  contained  in  a  deed,  whereby  cither 
parly  may  stipulate  for  the  truth  of  certain  fai  ts.  or  may  hind 
himself  to  perform,  or  give,  something  to  the  other.  Thus  ihe 
grantor  may  covenant  that  he  hath  a  right  to  convey;  or  for  the 
grantee's  quiet  enjoyment*  or  the  like ;  the  grantee  may  cove- 
nant to  pay  his  rent,  or  keep  the  premises  in  repair,  Sec,  If  the 
covenantor  covenants  for  himself  and  his  heirs,  it  is  then  a  cover 
nautical,  and  descends  upon  the  heirs,  who  are  bound  to  perforin 
it,  provided  they  have  assets  by  descent,  but  nut  otherwise:  if  lie 
covenants  also  for  his  c.vccufQrs  and  administrator*^  his  personal 
assets,  as  well  as  his  real,  arc  likewise  pledged  for  the  perform- 
ance of  the  covenant ;  which  makes  such  covenant  a  heller  secu- 
rity than  any  warranty.  It  is  also  in  some  respects  a  less  security 
and  therefore  more  beneficial  to  the  grantor  j  who  usually  cove- 
nants only  for  the  acts  of  himself,  and  his  ancestors,  whereas  a 
general  warranty  extended  to  all  mankind-  For  which  reasons  the 
covenant  has  in  modern  practice  totally  superseded  the  other. 
Sec  fully,  this  Diet,  tit,  ^wf/s,  gotutnanii  Assignment)  Heir. 

Lastly,  comes  the  concitmm^  which  mentions  the  execution  and 
date  of  the  deed,  or  the  time  of  its  being  given  or  executed,  cither 
expressly  or  by  reference  to  some  day  or  year  before  mentioned. 
Not  but  a  deed  is  good,  although  it  mention  no  date  ;  or  hath 
a  false  date,  or  even  if  it  hath  an  impossible  date,  as  the  SOth 
of  Frbrttar\jy  provided  the  real  day  of  us  l>ei:r<  dated  or  jijiven, 
that  is,  delivered,  can  he  proved.  Co.  Litr.  46.  Dyer,  28.  Sec  fur- 
ther, tit.  Date, 

5.  A  Jifth  requisite  for  making1  a  good  deed  is  the  reading  of 
it.  Tins  is  necessary,  wherever  any  of  the  parties  desire  it,  and 
if  it  be  not  done  on  his  request,  the  deed  is  void  as  to  him.  If  he 
can,  he  should  read  it  himself;  if  he  be  blind  or  illiterate,  anoihei 
must  read  it  to  him.  If  it  be  read  falsely,  it  will  be  void;  at  icast 
for  so  much  as  is  inisrecited:  unless  it  be  agreed  by  collusion, 
that  the  deed  shall  he  read  false,  on  purpose  to  make  it  void ; 
Cot  in  such  case  it  shall  bind  the  fraudulent  party,  2  Reft.  3,  9. 
II  Ktfi,  27. 

6-  It  is  requisite  that  the  party  or  parties,  whose  deed  it  is, 
should  and  now  in  most  cases  should  sign  it  also.  The  use 
of  seals,  as  a  mark  of  authenticity  to  letters  and  other  instru- 
ments in  writing,  is  extremely  ancient.  We  read  of  it  among  the 
Java  and  Persians  in  the  earliest  and  most  sacred  records!  of 
history.  But  in  the  times  of  our  Sa.ron  ancestors,  they  were  not 
much  in  use  in  England.  The  method  of  the  Saxons  was  for 
such  as  could  write  to  subscribe  their  names,  and,  whether  they 
could  write  or  not,  to  aflix  the  sign  of  the  cross;  which  custom 
our  illiterate  vulgar  do,~for  the  most  part,  to  this  day  keep  up  ; 
by  signing  a  cross  for  their  mark,  when  unable  to  writ  their  names. 
In  like  manner,  the  Jvorman&y  at  their  first  settlement  in  jPratitej 
used  the  practice  of  sealing  only,  without  writing  their  names  : 
which  custom  continued,  when  learning  made  its  way  among  theni 
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though  the  reason  for  doing  it  bad  ceased  ;  and  hence  the  charter 
of  Edward  the  Con/cssor  to  Westminster  Abbey,  himself  being 
brought  up  in  JVbrrnandu,  was  witnessed  only  by  his  seal,  and  is 
.generally  thought  to  be  the  oldest  sealed  charter  of  any  au- 
thenticity in  England.  Lamb.  Areheion,  51,  At  the  Conquest,  the 
Norman  lords  brought  over  into  this  kingdom  their  own  fashions ; 
and  introduced  waxen  seals  only,  instead  of  the  English  methods 
of  writing  their  names,  and  signing  with  the  sign  of  the  cross. 
Ingulf ih.  And  in  the  reign  of  Edv/ard  h  every  freeman,  and 
even  such  of  the  more  substantial  villeins  as  were  fit  to  be  put 
cpon  juries,  had  their  distinct  particular  seals.  Stat.  Exon,  14 
jLdw.  L  Coats  of  Arms  were  not  introduced  into  seals,  nor 
indeed  into  any  other  use,  till  about  the  reign  of  Richard  I.  who 
brought  them  from  the  Croisade  in  the  holy  land. 

This  neglect  of  signing,  and  resting  only  upon  the  authenticity 
of  seals,  remained  very  long  among  u*;  for  it  was  held  in  ali 
our  hooks  that  sealing  alone  was  sufficient  to  authenticate  a  deed : 
and  so  the  common  form  of  attesting  deeds,  '*  sealed  and  deliver- 
ed*1* continues  to  this  day  ;  notwithstanding  the  stat.  29  Car,  II.  c. 
3.  before  mentioned,  revives  the  Shjcqti  custom,  and  expressly 
directs  the  signing,  in  all  grants  of  lands,  and  many  other  species 
of  deeds:  in  which,  therefore*  signing  seems  to  be  now  as  necessa- 
ry as  sealing,  thouirh  it  hath  been  sometimes  held  that  the  one 
includes  the  other.    3  Lev.  1.    Sfra.  764. 

7.  A  seventh  requisite  to  a  good  deed  is,  that  it  be  delivered*  by 
the  party  himself  or  his  certain  attorney;  which  therefore  is  also 
expressed  in  the  attestation,  **  sealed  and  delivered"  A  deed 
takes  effect  only  from  this  tradition  or  delivery  ;  for  if  the  date 
be  false  or  impossible,  the  delivery  ascertains  the  time  of  it.  And 
if  another  person  seals  the  deed,  yet  if  the  party  delivers  it  himself, 
he  thereby  adopts  the  scaling;  Perk.  §  130.  and  by  a  parity  of 
reason  the  signing  also,  and  makes  them  both  bis  own*  A  de- 
livery may  be  either  absolute,  that  is,  to  the  party  or  grantee 
himself;  or  to  a  third  person,  to  hold  till  some  condition  be  per- 
formed on  the  part  of  the  grantee  ;  in  whieh  last  case  it  is  raft 
delivered  as  a  deed,  but  as  an  escrow;  that  is,  as  a  scroll  or 
writing,  which  is  not  to  take  effect  as  a  deed,  lill  the  condi- 
tion be  performed,  and  then  it  is  a  deed  to  all  intents  and  purposes. 
Co.  Lin*  36. 

The  signing  is  of  great  use,  for  the  subscribing  witnesses  to 
the  deed  may  be  dead,  when  proving  their  death,  and  the  hand- 
wittng  of  the  party  executing  the  deed,  will  be  sufficient  to  esta- 
blish the  same.  If  a  writing  is  nut  scaled,  it  cannot  be  a  deed. 
3  Inst.  169.  5  Rep.  23.  See  further,  2  Rep.  3.  2  Roll.  Abi\  28. 
12  Rep.  SO.    Hob.  96. 

if  two  make  a  deed,  and  one  of  thsm  seals  it  at  one  lime,  and 
the  other  at  another  time  ;  this  is  as  good  as  if  they  sealed  it 
together.    Lane,  32. 

If  I  have  sealed  my  deed,  and  after  I  deliver  it  to  him  to  whom  it 
is  made,  or  to  some  other  by  his  appointment^  and  say  nothing, 
?his  is  a  good  delivery. 

So  if  I  take  the  deed  in  my  hum. I,  ^r.d  use  these,  or  the  like  words, 
here  take  Mm  s  or,  this  will  serve;  or,  /  deliver  f  his  as  my  deed; 
or,  /  deliver  him  uou ,«  these  are  deliveries. 
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So  if  I  make  a  deed  of  land  to  another,  and  being  upon  the 
find,  I  deliver  the  deed  to  him  in  the  name  of  seisin  of  the  land ; 
tins  is  a  good  delivery. 

So  if  the  deed  be  sealed,  or  lying  in  a  window*  or  on  a  table, 
and  I  use  these,  or  the  like  words,  there  he  is>  take  it  as  my  tked : 
this  is  a  good  delivery,  and  perfects  the  deed ;  for,  as  a  deed 
may  be  delivered  by  words  without  actsf  so  may  it  also  be  de- 
livered by  acts  without  words*  9  Co-  137.  Dyery  167.  192*  Co.  Lilt. 
36.  4$,  35  jJss.fii.  6.  Contra,  if  the  party  to  whom  made  takes 
it  without  any  act  done  purporting  to  be  a  delivery*  But  where 
parties  have  come  for  the  purpose*  and  done  every  thing  but  de- 
livery, it  has  been  adjudged  a  good  delivery.  Cro>  Eliz*  7*  I 
Leon.  140. 

Regularly  there  may  not  he  two  deliveries  of  a  decd>  for  where 
the  first  doth  take  effect)  vhe  second  is  void:  unless  h  be  where 
the  deed  is  delivered  to  a  stranger  as  an  escrenv  ;  or>  when  a  deed, 
good  at  first,  becomes  void  afterwards;  or,  a  feme  covert  seals  a 
deedy  and  after  being  sole,  delivers  it  again,  fcc,  Per£\  §  165. 
Co.  Litt.  48-    5  Re/i.  1 19, 

The  delivery  of  a  deed  may  be  alleged  at  any  time  after  the 
date;  but  not  before.  D\jci\  315.  A  deed  may  be  good  without 
all  the  orderly  and  formal  parts  ;  but  without  delivery ,  it  is  no  deed. 
I  35,    2  Reft,  5. 

8.  The  last  requisite  to  the  validity  of  a  deed  is1  the  attestation 
or  execution  of  it  in  the  jtresencc  of  witnesses :  this  however  is  ne- 
cessary, rather  for  preserving  the  evidence,  than  for  constituting 
the  essence  of  the  deed.  Our  modern  deeds  are  in  reality  nothing 
more  than  an  improvement  or  amplification  of  the  brevta  testate 
mentioned  by  the  feodal  writers;  {Feud.  L  l.t.  4.)  which  were 
written  memorandums,  introduced  to  perpetuate  the  tenor  of  the 
conveyance  and  investiture,  when  grants  by  parol  only  became  the 
foundation  of  frequent  dispute  and  uncertainty.  To  this  end  they 
registered  in  the  deed  the  persons  who  attended  as  witnesses, 
which  was  formerly  done  without  their  signing  their  names,  (that 
not  being  always  in  their  power,)  but  they  only  heard  the  deed 
read ;  and  then  the  clerk  or  scribe  added  their  names,  in  a 
son  of  memorandum,  "  hiis  testfbu^*1  &c.  This  like  all  other 
solemn  transactions,  was  originally  done  only  coram  paribus,  {Feud. 
L  2,  t.  S2.)  and  frequently  when  assembled  in  the  court-baron, 
hundred,  or  county  court,  which  was  then  expressed  in  the  attesta- 
tion, teste comitatu,  liundrcdo,  Sfu-tm.  Glcsf.  228.  Madox  Formal. 
M  221.  322.  660.  Afterwards  the  attestation  of  other  witnesses 
was  allowed,  the  trial  in  case  of  a  dispute  being  still  reserved  La 
the  flares ;  with  whom  the  witnesses  (if  more  than  one)  were 
associated  and  joined  in  the  verdict;  (Co.  Litt.  6.)  till  that  also 
was  abrogated  by  the  stat.  of  For*,  12  Ed™.  II,  st.  I.e.  2.  And 
in  this  manner,  with  some  such  clause  of  ht'L-  te-ttiAti.-i,  are  all  old 
deeds  and  charters,  particularly  Magna  Chart  a,  witnessed.  And 
in  the  time  of  Sir  Edward  Coket  creations  of  nobility  were  still 
witnessed  in  the  same  manner.  2  Inst.  77.  But  in  the  king's 
common  charters,  writs,  or  letters  patent,  the  style  is  now  altered  s 
for  at  present  the  king  is  his  own  witness,  and  attests  his  letter- 
patent  thus,  "  witness  ourselfat  Westminster"  fitfi,  a  form  which 
was  introduced  by  Richard  h  but  not  commoulv  used  till  aboitf 
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ihe  beginning  of  the  fifteenth  century  ;  noi  the  clause  of  /nut  tcxii- 
fata  entirely  disconlin lied  till  the  reign  of  Henry  VIII.  which  was 
also  the  aera  of  discontinuing  it,  in  the  deeds  of  subjects,  learning 
being  then  revived,  and  the  faculty  of  writing  more  general ;  and 
therefore  ever  since  that  time  the  witnesses  have  usually  subscribed 
their  attestation,  either  at  the  bottom,  or  on  the  back  of  the  deed- 
2  Hut.  78. 

III.  From  what  has  been  before  laid  down,  it  will  follow,  that 
if  a  deed  wants  any  of  the  essential  requisites  before  mentioned ; 
either,  L  Proper  parties,  and  a  proper  subject  matter.— 2.  A 
good  and  sufficient  consideration. — 3.  Writing  on  paper  or  pedi- 
ment* duly  stamped.- — 4,  Sufficient  and  legal  words,  properly  dis- 
posed.— 5  Reading  if  desired  before  the  execution, — 6.  Scaling; 
and,  by  the  statute,  in  most  cases  signing  also; — or,  7.  Delivery, 
it  is  a  void  deed  cA  initio.  It  may  also  be  avoided  by  matter  ej: 
post  facte*  as,  L  By  rasuve,  interlining,  or  other  alteration  in  any 
material  part;  unless  a  memorandum  be  made  thereof  al  the  time 
of  execution  Lind  attestation.  tl  lief:.  27. — 2.  By  breaking  oft,  or 
defacing  the  seal.  5  Reft.  23, — 3,  By  delivering  it  up  to  be  can- 
celled ;  that  is,  to  have  lines  drawn  over  it  in  the  form  of  a  lattice 
-work  or  concetti ;  though  the  phrase  is  now  used  figuratively  for 
any  manner  of  obliteration  or  defacing  ic — -4.  By  the  disagreement 
of  such,  whose  coi.cu:  rcticc  is  necessary,  in  order  for  the  deed 
to  stand;  as  a  husband  where  a  feme  covert  is  concerned;  an 
infant,  or  person  under  duress,  when  those  disabilities  are  re- 
moved;  and  the  like* — 5.  By  the  judgment  or  decree  of  a  court 
of  judicature.  This  was  anciently  the  province  of  the  court  of  xtar 
chamber*  and  now  of  the  chancery ;  when  it  appears  that  the  deed 
was  obtained  by  fraud,  force,  or  other  foul  practice :  or  is  proved 
to  be  an  absolute  forgery*.  Toth.  24.  1  Ventr,  343.  In  any  of 
these  cases  the  deed  may  be  avoided,  either  in  part  or  totally, 
according  as  the  cause  of  avoidance  is  more  or  less  extensive. 

More  panicutarty.  If  there  be  any  alteration,  rasure,  or  inter- 
lining made  in  any  part  of  the  deed  before  the  delivery  of  it,  this 
will  not  hurt  the  deed. 

But  in  such  cases  U  is  policy  tomake  a  memorandum  of  it  upon 
;he  back  of  the  deed,  and  to  give  the  witnesses  notice  of  it,  (this 
is  now  usually  done  in  the  attestation  of  the  deed  thus :  Stated 
and  delivered,  the  word — being  first  hit  crimed  y  &c.)  For  othcr-L 
wise,  if  it  be  in  any  place  material,  as  in  the  name  of  the  grantor, 
grantee,  in  the  limiting  of  the  estate,  or  the  like,  and  it  cannot  be 
proved  to  be  done  before  the  sealing  and  delivery  of  it,  especially 
if  it  be  a  deed-poll,  it  is  very  suspicious.  Co.  Liu.  37.  225,  Perk. 
%  1 25,   {26,  \27y  12S.  155- 

Where  an  estate  cannot  have  its  essence  without  a  deed,  there* 
if  the  deed  is  rased  in  any  material  part,  alter  the  delivery*  it 
makes  the  estate  void  j  hut  if  the  estate  may  have  essence  without 
a  deed,  then,  notwithstanding  it  is  created  by  dned,  and  that  deed 
is  rased,  it  shall  not  destroy  the  estate,  but  the  deed.  I  JVeis.  rf6n 
625. 

When  a  chose  in  acriw  is  created  by  deed,  the  destruction  of 
.uch  deed  is  the  destruction  of  Uk-  duty  hseLf;  as  in  case  of  a 
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bond,  bill,  fcc.  though  it  h  not  so,  where  an  estate  or  interest  is 
created  by  a  deed*    3  SalA.  1 20. 

If  a  deed  be  suppressed,  on  proof  made  thai  it  came  to  the 
party's  hands,  and  of  its  contents,  the  person  injured  will  have 
the  same  benefit  to  hold  the  estate,  as  if  the  deed  could  be  pro- 
duced* 2  Vem.  280.  A  person  committed,  for  burning  a  deed, 
see  2  Vern,  561.  A6r.  Cas.  Mq*  169.  An  endorsement  on  a  deed* 
at  the  time  of  the  sealing  and  delivery,  is  a  part  of  die  same : 
but  if  an  endorsement  be  after  the  delivery }  it  is  a  new  deed.  Mod. 
Cas.  nr. 

Deeds,  if  fraudulently  made;  when  got  by  corrupt  agreement, 
as  on  usurious  contract  \  and  when  made  by  force  or  duress,  Z?c 
are  void:  so  they  are  for  uncertainty,  and  by  reason  of  infancy, 
coverture,  or  other  disability  in  the  makers,  Sec.  2  Roll.  Abr.  28. 
1  Inst.ltSS.  11  Hep,  27. 

A  deed  may  be  good  in  part,  and  void  in  part;  or  good  against 
one  person,  and  void  as  to  another:  if  ail  the  parts  of  a  deed  may 
by  taw  stand  together,  no  one  part  shall  make  the  whole  void.  And 
if  a  deed  by  any  coiist  ruction  of  law  be  construed  to  have  legal 
operation,  the  law  will  not  make  it  utterly  void,  though  it  may  not 
operate  according  to  the  purport  of  the  deed :  also  the  law  will 
transpose  and  marshal  clauses  in  deeds,  to  come  at  their  true 
meaning;  but  not  to  confound  them.  Where  the  words  of  a  deed 
may  have  a  double  intendment,  one  standing  with  law  and  the 
other  contrary  to  it,  the  intendment  that  standeth  with  law  shall  be 
taken.    L  JJIL  Abr.  421.    1  in*;.  42.  217.    1  Shep.  Abr.  540. 

IV.  Deeds  of  bargain  and  sale  are  to  be  enrolled,  by  stat.  27 
Hen.  VIII.  c,  16,  A  copy  of  a  bargain  and  sale  enrolled,  shall  be 
as  sufficient  as  the  original  deed,  by  stat.  lo  Ann.  r.  18.  §  3.  But 
estates  in  fee  are  now  generally  granted  and  conveyed  by  inden- 
tures of  lease  and  release,  AH  deeds  are  to  be  registered  in  the 
counties  of  York  and  Middlesex.  Stat,  2^  3  Ann.  c.  4.  5  Ann, 
e.  18.  6  Ami.  c.  35.  7  Ann.  c.  20.  8  Geo.  II,  c.  6.  25  Geo,  II. 
c,  4.  And  it  is  much  to  be  wished  that  registers  were  universal- 
ly established  throughout  the  kingdom.  See  further,  lit.  Hargain 
and  Siz/f,  Conveyance^  Enrolment^  t&c. 

It  may  here  be  cursorily  observed,  that  of  conveyances  by  the 
common  Isav,  some  may  be  called  original,  or  primary  convey- 
ances; which  are  such  by  means  whereof  the  benefit  or  estate 
is  created,  or  first  arises;  others  are  derivative,  or  secondary* 
whereby  the  benefit  or  estate,  originally  created,  is  enlarged,  re- 
strained,  transferred,  or  extinguished. 

Original  conveyances  are— >1  -  Feoffment: — 2.  Gifts;— 3.  Grant  j 
-t.  Lease;— 5.  Exchange; — 6.  Partition.  Derivative  arc — 7.  Re- 
lease ;-— 8.  Confirmation; — 9.  Surrender; — 10.  Assignment i ] . 
Defeasance. — See  those  tities,  and  also  particularly  til*  Conveyance^ 
and  2  Comm.  205.  310, 

There  are  four  grounds  for  the  exposition  of  deeds.  L  That 
they  may  be  beneficial  to  the  taker.  2.  That  where  the  words 
may  be  employed  to  some  intent,  they  shall  never  be  void.  3. 
That  the  words  lie  construed  according  to  the  intention  of  the 
parties,  and  not  otherwise  ;  and  the  intent  cf  the  parties  shall  take 
effect,  if  it  mav  possibly  stand  with  law.    4.  That  th&y  a*e  to  be 
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cons  on  am  to  the  rules  or  the  law.  And  deeds  shall  have  a 
reasonable  exposition,  without  injury  against  the  grantor,  to  the 
greatest  advantage  of  the  grantee,  They  are  to  be  expounded 
upon  the  whole,  and  if  ilic  second  part  contradicts  the  first,  such 
second  part  shall  be  void;  but  if  the  latter  part  expounds  or  ex- 
plains the  former,  which  it  may  do,  both  of  them  shall  stand. 
jPiovid*  160.  Raum.  142.  6  Reft,  3&  1  Inst.  313.  ]  Roll.  Jie/L 
375. 

The  first  deed  of  a  person,  nnA  last  stand  in  force.  In 

deeds  indented,  all  parties  arc  estopped,  or  concluded,  to  say  any 
thing  against  what  is  contained  in  the  deed,  1  Inst.  45,  And 
where  a  deed  is  by  indenture  between  parties,  none  can  have  an 
action  upon  that  deed,  but  he  who  is  a  party  to  it  j  but  where  it 
is  a  deed-poll,  one  may  covenant  with  another  who  is  not  a  party 
to  it,  to  do  certain  acts,  for  the  non -performance  whereof  he  may 
bring  an  action.    2  Lev.  74. 

Where  a  man  justifies  title  under  a  deed,  he  is  to  produce  the 
deed :  if  a  deed  is  alleged  in  pleading,  it  must  be  showed  to  the 
court,  that  the  court  may  judge  of  the  validity  of  it,  and  whether 
there  are  sufficient  words  to  make  a  good  contract;  and  when  it 
is  shown  to  the  court,  the  deed  shall  remain  in  court  all  the 
term,  in  the  hands  of  the  eusios  breviwm;  but  at  the  end  of  the 
term,  it  shall  be  delivered  to  the  party.  If  the  deed  is  denied,  it 
must  remain  in  couit  till  the  plea  is  determined.  10  Rep.  88. 
Woody  23s.  A  deed  set  forth  with  ^firoftrt  hie  in  curia,  remains 
in  court  in  judgment  of  law  all  that  term,  and  any  person  may, 
during  that  term,  have  benefit  by  it,  though  he  hath  it  not  ready 
to  show:  the  adverse  party  may  take  any  advantage  by  the  deed 
that  it  w  ill  afford  him,    5  Rcfi.  74,    1  ,\'els.  625. 

But  now  the  deed  is  not  actually  brought  into  court,  but  gene- 
rally  remains  in  the  hands  of  the  party's  attorney,  who  gives  oyer 
and  copy  of  it  to  the  attorney  of  the  other  party,  if  demanded. 

DEEDS,  stealing  of.  At  common  law,  bonds,  bills,  and  notes, 
which  concern  mere  chases  in  action,  wrere  held  not  to  be  such 
goods  whereof  larceny  might  be  committed :  but  by  slat.  2  Geo. 
II.  c\  25,  they  are  put  upon  the  same  footing,  with  respect  to 
larcenies,  as  the  money  they  ivere  meant  to  secure.  See  tit, 
Felony,  Robbtru. 

DEEMSTERS,  from  the  Sax.  dema,  a  judge  or  umpire.]  Are 
a  kind  of  judges  in  the  Isle  of  Man,  who,  without  process,  of 
any  charge  to  the  parties,  decide  all  controversies  in  that  island ; 
and  they  are  chosen  from  amon^  themselves.    Cam.  Brit. 

DEER-FALD,  A  park,  or  titer  fold  j  Sax.  deer?  /tra,  and  faldy 
utalmlnm.  Cawet, 

DEER-HAYES.  Arc  engines,  or  great  nets  made  of  cords  to 
catch  deer ;  and  no  person  not  having  a  park,  Stc.  shall  keep  any 
of  these  nets  under  the  penalty  of  40s.  a  month.  Stat.  19  Hen, 
VII,  c.  II.    See  tit.  Game. 

DEER-STEALERS.  Much  of  the  law  relating  to  these>%fFend- 
ors  is  implicated  in  the  general  rules  relative  to  hunting  in 
forests,  Sic,  for  which,  see  this  Diet,  tit.  Game,  more  at  large! 

Several  ancient  statutes  have  been  made  to  punish  eieer^tealtrn  ; 
and  a  very  severe  one,  9  Gee,  I.  c.  22.  known  by  the  name  of 
the  black  act.,  against  those  and  other  offenders.    See  tit.  Black  Art. 
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See  the  statutes  3  Edw+  I.  c.  20.  against  trespassers  in  parks ; 
31  Ediv.  L  2.  malcfactoritma  in  fturciv  ;  I  Jj^t.  VIL  rr  7.  of 
unlawful  hunting  in  parka  by  night ;  I  Jac.  I.  c.  2?.  against  sellers 
and  buyers  of  deer,  who  arc  to  forfeit  40*.  stat.  5  GfD.  I.  c.  28. 
by  which  wounding  or  killing  deer  in  a  park  is  punishable  with 
transportation. 

The  above  and  alt  former  statutes  except  0  Geo.  I.  c.  22.  (Black 
jfet)  arc  repealed  by  stat.  J 6  Geo,  III,  r.  30.  which  though  like 
some  others  of  the  game  laws  in  ace  u  lately  penned,  or  copied  on 
record,  is  now  generally  pursued  for  the  punishment  of  deer- 
stealers.    See  H'ille&'x  Rtfiorfs,  49,  in  ?t. 

By  this  stat.  16  Geo.  III.  c.  OQ.  if  any  person  shall  hunt,  or 
take  in  a  snare,  or  kill,  or  wound,  any  red  or  fallow  deer  in  any 
forest,  chase,  &c.  whether  enclosed  or  not ;  or  in  any  enclosed 
park,  paddock,  Sec  without  the  consent  of  the  owner,  or  be  aiding 
in  such  offenccj  he  shall  forfeit  20/.  for  the  first  ojfnicc ;  and 
also  30/,  for  each  deer  wounded,  killed,  or  taken,  A  game-keeper 
offending,  to  forfeit  double.  For  a  second  offence  offenders  shall 
be  transported  for  seven  years.  %  l-  Justices  to  transmit  convic- 
tions to  the  sessions.  §  %  Justices  may  grant  warrants  to  search 
for  heads,  skins,  £cc.  of  stolen  deer,  and  for  toils,  snares,  &c.  and 
persons  having  such  in  their  nos session  to  forfeit  from  30/.  to  10/. 
at  the  discretion  of  the  Justices.  4,  5,  6-  Persons  unlawfully 
setting  nets  or  snares,  to  forfeit  for  the  first  offence  from  10/,  to  5/. — 
and  for  every  other  offence  20/.  to  10/.  §  7.  Persons  pulling 
down  pales  or  fences  of  any  forest,  chase,  park,  puddock,  wood,  Sec. 
subject  to  the  penalties  annexed  to  the  first  offence  for  killing 
deer.  §  8.  Dogs,  guns,  and  engines  may  he  seized  by  park-keep- 
ers ;  and  persons  resisting  shall  be  transported  for  seven  years* 
§  9.  Penalties  may  be  levied  by  distress ;  in  default  of  which;  of- 
fenders to  be  committed  for  twelve  months.  §  It.  &x.  No  cer- 
tiorari to  be  allowed,  unless  the  party  convicLetl  become  bound  to 
the  prosecutor  in  100/.  to  pay  him  all  costs  and  damages,  and  to 
the  justice  in  60/.  to  prosecute  the  certiorari  with  effect.  §  19,  20. 
and  sec  §  2.).  by  which  latter  §  it  seems  that  convictions  are  not 
removable  by  certiorari  on  mere  points  of  informality,  in  case  the 
facts  alleged  are  sufficient  to  support  the  conviction.  Sec  Bum*s 
Just.  tit.  Game  V.  1  Hawk.  P.  C\  c.  27,  $  60.  and  this  Diet.  lit. 
Certiorari.  Appeal  given  to  the  sessions-  §21.  &c.  Prosecutions 
limited  to  12  months  from  the  time  of  the  offence  conmiittcd.  §  25. 

By  stat.  42  G?o.  III.  e.  107.  "  more  effectually  to  prevent  the 
stealing  of  deer/'  persons  who  shall  illegally  course,  hunt,  snare, 
kill,  wound,  or  shoot  at,  destroy  or  curry  away  any  red  or  fallow 
deer,  in  any  enclosure  for  deer,  without  consent  of  the  owner, 
are  declared  guilty  of  felony  punishable  by  seven  years  transport- 
ation. §  1.  Persons  committing  such  offences  in  unenclosed 
grounds  shall  forfeit  50/,  and  keepers  or  persons  intrusted  with 
deer  so  offending,  shall  forfeit  double.  §  2.  Persons  convicted  of 
a  second  finable  offence  are  declared  felons,  and  transportable  for 
seven  years.  §  4.  This  act  does  not  extend  to  ScotfatfLpv  Ire- 
land. §  7 ,  The  powers  of  J  6  Geo.  III.  c.  30.  are  emended  to 
this  act,  and  in  default  of  payment  of  penalties,  offenders  may  be 
imprisoned  for  six  months*  %  3.~§  I.  of  16  Get.  III.  c.  30.  (as  far 
as  relates  to  faUow  deer,)  is  repealed  by  this  act  42  Geo.  Ill,  c, 
107.  Sec  $  £. 
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By  stat-  28  Geo.  It.  c.  19.  destroying  goss,  furze,  and  fern,  in 
forests  and  chases,  being  the  covert  tor  deer,  subjects  the  of- 
fenders to  a  penalty  from  5i.  to  40s.  or  to  three  months'  imprison- 
ment. 

DE  ESSKNDO  QUIET UM  DE  TOLONIO,  Is  a  writ  that 
lies  For  those  who  are  by  privilege  free  from  the  payment  of  toll; 
On  their  being  molested  therein.  Pitz.  jY.  li.  226.  See  tit.  Cor- 
poration, Tall. 

DE  EXPEXSIS  MILITUM,  A  writ  commanding  the  sheriff 
to  levy  the  expenses  of  a  knight  of  the  shire  for  attendance  in 
parliament,  being  4*.  per  diem  by  statute  ;  and  there  is  a  like  writ 
dt  eocpensis  avium  et  burgensium-i  to  levy  3s,  per  diem,  for  the 
expenses  of  every  citizen  and  burgess  of  parliament.  See  stat. 
23  Hen.  Vtt  COfl,  14.    4  Inst.  46.  and  further,  Ut-  Parliament. 

DE  FACTO,  Signifies  a  thing  actually  done ;  that  is,  done  in 
deed.  A  king  de  fticto  (in  fact)  is  one  that  is  in  actual  possession 
of  a  crown,  and  hath  no  lawful  right  to  the  same  ;  in  which  sense 
it  is  opposed  Lo  a  king  de  jure,  (of  right,)  who  hath  right  to  a 
crown,  but  is  out  of  possession.    3  List.  7. 

DEFAMATION,  dtfUmatio.']  Is  when  a  person  speaks  scan- 
dalous words  of  another,  as  oi  a  magistrate,  £cc.  whereby  they 
are  injured  in  their  reputation;  for  which,  the  party  offending 
shall  be  punished  according  to  the  nature  and  quality  of  his  ofc 
fence ;  sometimes  by  action  on  the  case  at  common  law,  some- 
times by  statute,  and  sometimes  by  the  ecclesiastical  laws. 

Defamation  is  also  punishable  by  the  spiritual  courts  ;  in  which 
courts  it  ought  to  have  three  incidents,  viz*  First,  it  is  to  con- 
cern matters  spiritual,  and  determinable  in  the  ecclesiastical 
courts;  as  for  calling  a  man  heretic,  schismatic,  adulterer,  for- 
nicator, Sec.  Secondly,  that  it  be  a  matter  spiritual  only ;  for  if 
the  defamation  concern  any  thing  determinable  at  the  common 
Jaw,  the  ecclesiastical  judges  shall  not  have  conusance  thereof. 
And  T/iirdlj,  although  such  defamation  be  merely  spiritual,  yet 
he  that  is  defamed  cannot  sue  for  damages  in  the  ecclesiastical 
courts ;  but  the  suit  Qllght  to  be  only  for  punishment  of  the  fault, 
by  way  of  penance.  Terms  de  Ley,  See  tit.  Action,  Court  &  Ee~ 
cleMattica U  Prohibition, 

DEFAULT.  Fr.  defauti]  Is  commonly  taken  for  nonappear- 
ance in  court,  at  a  day  assigned  ;  though  it  extends  to  any  omission 
of  that  which  we  ought  to  do.  Bract,  lib,  5,  tract.  3.  Co.  Lttt. 
259.  If  a  plaintiff  makes  default  in  appearance  in  a  trial  at  law, 
he  will  be  nonsuited;  and  where  a  defendant  makes  drfdult,  judg*-" 
ment  .shall  be  had  against  him  by  default.  Sec  tit*  Judgment, 
A'on&uTt. 

Tenant  in  tail,  tenant  x\\  dower,  by  the  curtesy,  or  for  life, 
losing  their  lands  by  df fault,  in  a  precipe  rjuod  rtddat  brought 
against  them ;  they  are  to  have  remedy  by  the  writ  quod  ei  defor- 
cing Ecc.  Star.  IVettm.  2.  c.  4.  And  in  a  f/uod  ei  drfjrciat^  where 
■Jic  tenant  joined  issue  upon  the  mere  right,  and  the  jury  appear- 
ing, the  defendant  made  default;  it  was  adjudged,  that  in  such 
case  final  judgment  shall  be  given ;  but  if  the  tenant  had  made 
default,  it  would  be  otherwise,  for  then  a  petit  cape  must  issue 
against  him,  because  it  may  so  happen  that  he  may  save  his 
default.    1  Mitt.  Abr.  627, 
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By  default  of  a  defendant,  he  is  said  to  be  generally  out  of 
court  to  all  purposes,  but  only  that  judgment  may  be  giiron 
against  him :  and  no  judgment  can  be  afterwards  given  for  the 
defendant.    Ibid.  628, 

When  two  are  to  recover  a  personal  thing,  the  default  of  one 
is  the  default  of  the  other  \  contra,  where  they  are  to  discharge 
themselves  of  a  personalty  ;  where  the  default  of  the  one  is  not 
the  default  of  the  other.  G  Rep.*  25.  1  LilL  Abt.  425.  In  an 
action  against  two,  if  the  process  he  determined  against  one,  and 
the  other  appears;  he  shall  be  put  to  answer,  notwithstanding  the 
default  of  hb  companion.  2  Banv.  Abr*  430,  Where  the  baron 
is.  to  have  a  corporal  punishment  for  a  de fault,  there  the  default 
of  die  wife  shall  not  be  the  default  of  the  husband  :  but  otherwise 
it  is  where  the  husband  is  not  to  have  any  corporal  punishment 
by  the  default.    Ibid.  472,  473. 

If  a  defendant  imparl  to  another  day  in  the  same  term  and 
make  default  at  the  day,  this  is  a  departure  in  despite  of  the 
court:  and  when  the  defendant  after  appearance,  and  being  pre* 
sent  in  court,  upon  demand  makes  departure,  it  is  in  despite  of 
the  court.    Co.  JLitt*  139. 

Suffering  judgment  to  go  by  default,  is  an  admission  of  the 
contract  declared  on.  A7ra.  612.  After  the  inquest  is  taken  by 
default,  the  defendant  can  make  no  suggestion  on  the  roll.  Stra. 
46. 

Default,  and  saver  of  default,  made  a  large  title  in  the  old  books 
of  law-  See  stats.  52  Hen.  III.  cc.  9.  l&  18.  21.  3  Edw.  I-  c .  1* 
42.  &c. 

Default  in  criminal  cases.  An  offender  indicted  appears 
at  the  capiat,  and  pleads  to  issue,  and  is  Jet  to  bail  to  attend  his 
trial,  and  then  makes  default  j  here  the  inquest  in  case  of  felony 
shall  never  he  taken  by  default,  but  a  cafdas  ad  audiendam  jura  torn 
shall  issue,  and  if  the  party  is  not  taken,  an  exigent;  and  if  he 
appear  on  that  writ,  and  then  make  default,  an  exigi  facias  de 
novo  may  be  granted ;  but  where  upon  the  capias  or  exigent  the 
sheriff  returns  etfd  corpus,  and  at  the  day  hath  not  his  body,  the 
sheriff  shall  be  punished,  but  no  new  exigent  awarded,  because  in 
custody  of  record.    2  Hale's  Hist.  P.  C.  202. 

Default  of  jurors.  If  jurors  make  default  in  their  appear- 
ance for  trying  of  causes*  they  shall  lose  and  forfeit  issues,  unless 
they  have  any  reasonable  excuse  proved  by  witnesses,  in  which 
case  the  justices  may  discharge  the  issue  for  default.  Slat.  35 
Hen.  VIII.  c.  6.    See  tit,  Jury. 

DEFEASANCE*  From  the  Fr-  defaire,  to  defeat  or  undo.] 
Is  of  two  sorts.  I.  A  collateral  deed  made  at  the  same  time 
with  a  feoffment  or  other  conveyance,  containing  certain  conditions, 
upon  the  performance  of  which  the  estate  then  created  may 
be  defeated  or  totally  undone.  In  this  manner  mortgages 
were  in  former  times  usually  made  ;  the  mortgagor  enfeoffing  the 
mortgagee,  and  he  at  the  same  time  executing  a  deed  of  defea- 
sance, whereby  the  feoffment  was  rendered  void,  on  repayment 
of  the  money  borrowed  at  a  certain  day.  And  this,  when  executed 
at  the  same  time  with  the  original  feoffment,  was  considered 
as  part  of  it  by  the  ancient  Jaw;  and  therefore  only  indulged  ;  no 
subsequent  secret  revocation  of  a  solemn  conveyance,  executed  by 
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livery  of  seisin,  being  all  owed  in  those  days  ol  simplicity  arm 
truth ;  though  when  uses  were  afterwards  introduced,  a  revocation 
of  such  uses  was  permitted  by  courts  of  equity.  But  things  that 
were  merely  executory,  or  to  be  completed  by  matter  subsequent, 
(as  rents,  of  which  no  seisin  could  be  had  till  time  of  payment, 
annuities,  conditions,  warranties  and  the  like,)  were  always  liable 
to  be  recalled  by  defeasances  made  subsequent  to  the  time  of  their 
creation,  2,  A  defeasance  on  a  bond,  recognisance,  or  judgment 
recovered,  is  a  condition  which  when  performed  defeats  that,  in 
the  same  manner  as  the  foregoing  defeasance  of  an  estate.  It 
differs  only  from  the  common  condition  of  a  bond,  in  that  the  one 
is  always  inserted  in  the  deed  or  bond  itself,  the  other  is  made 
between  the  same  parlies  by  a  separate,  and  frequently  by  a  sub- 
sequent deed.  This,  like  the  condition  of  a  bond  when  performed, 
discharges  and  disencumbers  the  estate  of  the  obligor.  2  Comm. 
327.  342.    See  I  Inst.  236,  23/-    2  Sand.  47. 

The  defeasance  may  generally  (as  in  the  case  of  a  bond,  Stc.)  be 
endorsed  on  the  back  of  the  deed. 

To  make  a  good  defeasance,  it  must  be,  L  By  deed  ;  (in  the 
case  of  endorsement  by  a  deed-fiott ;)  for  there  cannot  be  a  defea- 
sance of  a  deed  without  deed  ;  and  a  writing  under  hand  doth  not 
imply  it  to  be  a  deed*  2.  It  must  recite  the  deed  it  relates  to,  or 
at  least  the  mo  si  material  part  thereof;  or  in  case  of  endorsement 
refer  thereto,  3.  It  is  to  be  made  between  the  same  persons  that 
wcr&  parties  to  the  first  deed.  4.  It  must  be  made  at  the  time, 
or  after  the  first  deed,  and  not  before.  5.  It  ought  to  be  made  of 
a  thing  defeasible     1  Ifisf.  236.    3  Lev.  234. 

Inheritances  executed  by  livery,  such  as  estates  in  fee,  or  for 
life,  cannot  be  subject  to  defeasance  afterwards,  but  at  the  time  of 
making  the  feoffment,  &c.  only;  but  executory  inheritances 
such  as  leases  for  years,  rents,  annuities,  conditions,  covenants, 
&c.  may  be  defeated  by  defeasance  made  after  the  tilings  granted. 
And  it  is  the  same  of  obligations,  recognisances,  staiutcs,  judg- 
ments, &e.  which  are  most  commonly  the  subject  of  defeasance, 
and  usually  made  after  the  deed  whereto  thev  have  relation. 
Plowd.  137.    1  Rcfi.  113. 

If  a  man  acknowledge  a  statute  to  another,  and  enters  into  a 
defeasance,  that  if  his  lands  in  such  a  countjr  should  be  extended, 
the  statute  should  be  void;  the  defeasance  will  be  good  and  not 
repugnant,  because  it  is  by  another  deed :  but  the  condition  of  a 
bond  not  to  sue  the  obligation  is  void  for  repugnancy,  being  in 
the  same  deed.  Moor,  1035,  Although  the  condition  of  an  obli- 
gation, where  it  is  repugnant  to  it,  be  void ;  it  is  otherwise  in  case 
of  a  defeasance,  made  after  the  bond,  for  this  shall  be  good  not- 
withstanding: as  where  the  obligee  afterwards  grants  by  deed  to 
the  obligor,  that  he  will  not  sue  thereon  at  all  ;  or  not  till  such 
a  time,  or  that  it  shall  be  discharged,  &c.  20  Hen.  V1L  24.  Fitz. 
Bar.  71. 

Where  a  firovd&Q  goes  by  way  of  defeasance  of  a  covenant,  it  must 
be  fdeade.d  om  the  other  side;  otherwise  where  by  way  of  ejrftla- 
nation,  or  restrict ian  of  the  covenant.    2  Salk.  574. 

If  1.  be  bound  in  bond  to  B>  in  2.0/i  and  he  makes  a  defeasance 
£p  C.  tbjtt  if  he  pay  him  the  like  sum,  the  obligation  made  by  A. 
dull  be  void;  this  is  no  good  drfoattmcc,  because  it  is  not  made 
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between  the  same  parties;  though  if  a  statute  be  entered  into,  to 
husband  and  wife>  and  the  husband  alone  make  a  defeasance)  it  may 
be  good,    14  Hen.  VIII.  101.    2  Shefi.  Mr.  488* 

A  statute,  &c  may  be  defeasanced  on  condition  or  performing  a 
svill,  and  paying  legacies  to  other  persons  I  Cre>.  837,  If  a 
defeasance  of  a  statute  be  made,  and  after  another  defeasance 
is  made  by  the  same  parties^  the  first  defeasance  becomes  void 
thereby;  and  the  second  only  h  in  force,  as  in  case  of  a  will.  2 
Da/rt'.  461.  Where  a  statute  is  acknowledged  to  two  persons, 
and  one  them  makes  a  defeasance,  it  is  said  to  be  a  good  discharge. 
Ibid.  4B0.  If  execution  be  sued  out  before  the  time  in  a  defeasance 
is  past,  it  shall  be  set  aside.    1  LttL  426. 

In  a  defeasance  of  a  dted  of  lands,  the  person  to  whom  made 
covenants  that  on  payment  of  a  certain  sum,  on  such  a  day,  he  will 
transfer  and  rcconvey  the  estate  back  again  ;  and  that  the  maker 
shall  enjoy,  till  default,  See.  If  the  defeasance  be  of  a  judgment, 
he  covenants  that  on  payment  of  the  money,  he  will  enter  satis* 
faction  on  the  record ;  if  of  a  statute  or  bond}  that  on  payment 
it  shall  be  void.  Sec.    See  tit.  Conveyance,  Deed,  Hfortgage, 

DEFENCE,  In  its  trite  legal  sense,  signifies,  not  a  justification, 
protection^  or  guard,  which  is  now  its  popular  signification ;  but 
merely  an  ofifiQ&irig  or  denial  ["from  the  French  dcfendrc~\  by  the 
defendant,  of  the  truth  or  validity  of  the  plaintiff's  complaint.  It 
is  a  general  assertion  that  the  plaintiff  hath  no  ground  of  action, 
which  assertion  is  afterwards  extended  and  maintained  in  the 
defendant's  pica.  For  it  would  be  ridiculous  to  suppose  that  the 
defendant  comes  and  defends  (or  in  the  vulgar  acceptation,  justi- 
fies) the  force  and  injury,  in  on*  line,  and  pleads  that  he  is  not 
guilty  of  the  trespass  complained  of,  in  the  next.  And  therefore 
in  actions  of  dower,  where  the  demandant,  does  not  count  of  any 
injury  done,  but  merely  demands  her  endowments;  (Iiasiai*s  Entr. 
534.)  and  in  assises  of  bndf  where  also  there  is  no  jury  alleged, 
but  merely  a  question  of  right  stated  for  the  determination  of  the 
recognitors  or  jury,  the  tenant  makes  no  such  defence.  Booth 
on  Real  -Jettons,  IIS,  In  writs  of  entry,  where  no  injury  is  stated 
in  the  count,  bnt  merely  the  right  of  the  demandant  and  the  de- 
fective title  of  the  tenant,  the  tenant  comes  and  defends  or  denies 
his  right,  jus  eruum,  that  is,  (as  it  seems  though  with  a  small 
gi-anvmaUcal  inaccuracy*)  the  right  of  the  demandant,  the  only  one 
expressly  mentioned  in  the  pleadings:  or  else  denies  his  own 
right  to  be  such  as  is  suggested  by  the  count  of  the  demandant. 
And  in  writs  of  right  the  tenant  always  comes  defends  the 
tight  of  the  demandant  and  his  seisin*  jus  f iridic  ti  S.  ct  seieiitam 
r'ftMus,  (Co.  Entr.  I82<)  or  else  the  seisin  of  his  ancestor,  upon 
which  he  counts,  as  the  case  may  be,  and  the  demandant  may 
reply,  that  the  tenant  unjustly  defend*  \\.  e,  denies]  Ins,  the  de- 
mandant's right,  and  the  seisin  on  which  he  counts.  Nbv.  JVarr. 
230.  edit.  1534.  All  which  is  extremely  clear,  if  we  understand 
by  defence  an  ofifiozition  or  denial,  but  it  is  otherwise  incxplicabiy 
difficuh.  The  true  reason  oi  this,  says  Booth ,  unaccountably,  I 
could  never  yet  Jind.    Booth  an  Real  Actions,  9-k  112. 

The  courts  were  formerly  very  nice,  and  curious  with  respect 
to  the  nature  of  the  defence*  so  Lhat  if  no  defence  was  made, 
.hough  a  sufficient  plea  was  pleaded-  the  plain  riff  should  recovn 
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judgment.  Co.  Lift.  127.  And  the  re  for  a  the  book  entitled 
JVbvd  A'arrarioncs  or  the  Atxw  Talys,  [edit.  1534.J  at  the  cad  of 
almost  every  count,  narratioy  or  talc,  subjoins  such  defence  as  is 
proper  for  the  defendant  to  make.  For  a  general  defence  or 
denial  was  not  prudent  in  every  situation,  since  thereby  the  pro* 
priety  of  the  writ,  the  competency  of  the  plaintiff}  and  the  cog- 
nisancc  of  the  court,  were  allowed.  By  defending  the  force  and, 
injury  the  defendant  waived  all  pleas  of  misnomer  \  by  defending 
the  damages,  all  exceptions  to  the  person  of  the  plaintiff;  and 
by  defending  cither  one  or  the  other  when  and  where  it  should 
behove  him,  lie  acknowledged  the  jurisdiction  of  the  court.  But 
of  late  years  these  niceties  have  been  very  deservedly  discounte- 
nanced ;  though  they  sti II  seem  to  be  law,  if  insisted  on.  3  Comm. 
21)6.  298. 

A  defendant  cannot  plead  any  plea,  before  he  hath  made  a 
defence  \  though  this  must  not  be  intended  absolutely,  for  in  a 
scire  J'ctciusy  a  defence  is  never  made.  3  JLcv*  182. 

Sec  further,  tit.  Pleadings,  Abatement  ^  Wc* 

DEFENCE  ok  the  Realm,  Several  temporary  acts  of  par* 
liament  have  of  late  been  passed,  with  a  view  to  securing  the 
kingdom  in  time  of  war  against  the  attacks  of  foreign  enemies. 
Though  these  acts  were  made  to  continue  only  during  the  war, 
which  produced  the  necessity  of  them,  a  short  sketch  of  their 
provisions  seems  proper. 

By  43  Geo,  III.  c.  55,  (amended  by  44  Geo.  III.  c.  95.)  to  ena- 
ble his  majesty  more  effectually  to  provide  for  the  defence  and 
security  of  the  realm  during  the  war,  and  for  indemnifying  persons 
who  might  suffer  in  their  property,  by  such  measures  as  might 
be  necessary  for  that  purpose,  returns  were  directed  to  be  made 
in  Great  Britain  and  Ireland  of  all  males  from  15  to  60,  and  gene- 
ral powers  were  given  for  training  all  such  as  should  be  desirous 
of  offering  their  services  in  defence  of  the  kingdom  in  case  of  in* 
vision,  &c,  upon  the  same  principles  as  the  militia  are  trained  and 
exercised.  In  case  of  invasion  or  apprehension  thereof,  horses, 
wagons,  provisions,  boats,  Ecc.  might  be  removed  or  destroyed, 
and  the  inhabitants  ordered  to  remove  themselves  also.  Ground 
might  be  taken  where  necessary  for  the  public  service,  due  com- 
pensation  being  made  to  the  owners,  tenants,  &c 

To  render  the  said  Act  43  Geo.  III.  t-.  55.  more  effectual,  "  and 
to  enable  his  majesty  more  effectually  and  speedily  to  exercise  his 
ancient  and  undoubted  prerogative  in  requiring  the  military  service 
ojf  his  liege  subjects  in  case  of  invasion  oi"  the  realm  the  A:ts  43 
Geo.  III.  c,  95:  and  c.  I2i>.  were  passed -7  which  were  repealed, 
tud  other  provisions  enacted  by  46  Geo.  Ill,  c.  90,  "to  enable  bis 
majesty  annually  to  train  and  exercise  a  proportion  of  his  subjects, 
(in  England^  under  certain  regulations*"  The  purposes  of  all 
i  hese  acts  are  to  call  forth  occasionally  the  strength  of  the  comv 
try  in  its  defunct!,  by  enrolling  a  certain  proportion,  who,  being 
trained  and  exercised  should,  on  invasion,  be  liable  to  be  called 
on  for  military  service* 

Sevcr.il  acta  were  also  passed  for  raising  and  maintaining  a 
permanent  additional  force,  but,  after  a  few  years  trial,  repeated. 
See  the  Arts,  43  Geo.  III.  r.  82.  44  Geo.  IlL  c.  56.  for  England, 
45  Geo.  tit.  c  23.    44  Geo,  III.  e.  66.  for  Sco.'fowrf,  all  repealed 
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by  46  &eo.  IIL  c.  51.  43  Geo.  III.  c.  85.  44  Geo,  III.  r .  74,  for 
Ireland,  repealed  by  46  Gro.  Ill-  c.  63.  43  Geo.  III.  f.  101.  44 
Gea.  IIL  r.  96.  for  London,  repealed  by  46  Gto.  IIL  c.  144.  See 
this  Diet.  tit. 

DEFEND,  dtfcndert\]  In  our  ancient  laws  and  statutes  signi- 
fies to  forbid;  and  there  is  a  statute  entitled,  Stctutum  de  defen- 
sionc  portandi  arma,  &c.  7  Edtv,  I.  In  divers  parts  of  England 
we  commonly  say,  God  defend,  instead  of  God  forbid.  Blount. 

DEFENDANT,  defendens.~\  The  party  that  is  sued  in  a  per- 
sonal action  ;    as  tenant  is  he  that  is  sued  in  an  action  real. 

DEFENDEMUS,  An  ordinary  word  used  in  grants  and  dona- 
tions ;  and  hath  this  force,  that  it  binds  the  donor  and  his  heirs  to 
defend  the  donee,  if  any  one  go  about  to  lay  any  encumbrance  on 
the  thing  given,  other  than  what  is  contained  in  the  deed  of  do- 
nation-    Bract,  lib.  2,  c.  16*    See  tit*  Warranty* 

DEFENDER  OF  THE  FAITH,  fdei  defensor.^  A  peculiar 
title  belonging  to  the  King-  of  England,  as  catholic  to  the  King  of 
Spain ;  and  most  christian  to  the  King  of  France,  l&c.  These 
titles  were  given  by  the  Pofies  of  Rome  ;  and  that  of  Defensor 
Fidei  was  first  conferred  by  Popes  Leo  the  tenth  on  King  Henry 
VIII- for  writing  against  Martin  Luther,  and  the  bull  for  it  bears 
date  quhito  Idas  Octbb.  1531.  Lord  Herbert's  Hist.  Hen.  VI IL  105- 
But  the  pope  on  King  Henry's  suppressing  the  houses  of  religion, 
at  the  time  of  the  reformation,  futilely  sentenced  him  to  be  depri- 
ved of1  his  title,  and  deposed  from  his  crown ;  though  in  the  35th 
year  of  his  reign  this  title,  Sec.  was  confirmed  by  parliament;  which 
hath  continued  to  be  used  by  alt  succeeding  kings  to  this  day. 
Lex  Constitudonis,  47,  48* 

DEFENDERE  SE  per  corpus  sufjftn,  To  offer  duel  or  combat, 
as  a  legal  trial  acid  appeal.    Bract,  lib.  3.  cap.  26,    See  tit.  BatteL 

DEFENDERE  UNTCA  MANU,  Words  signifying  to  wage 
law,  and  a  denial  of  the  accusation  upon  oath.  See  ManuS) 
JVagcr  of  Lan\ 

DEFENSA,  A  park  or  place  fenced  in  For  deer,  and  defended 
its  a  property  for  that  use  and  service,  H.  Knightoji.  sub.  ann*  1352. 

DEFENSIVA,  A  lord  or  earl,  of  the  marches,  who  were  the 
wardens  or  defenders  of  their  country.  Camel. 

DEFENSO.  That  part  of  any  open  held  or  place  that  was  al- 
lotted for  com  and  hay,  and  upon  which  there  was  no  common  or 
feeding,  was  anciently  said  to  be  in  def&iso :  so  of  any  meadow 
ground,  that  was  laid  in  for  hay  only-  It  was  likewise  the  same 
6f  a  wood,  where  part  was  enclosed  and  fenced  up,  to  secure  the 
growth  of  the  underwood  from  the  injury  of  cattle.  Man.  ^ngl. 
tem,  S.  p.  306,  CotvcL 

Defensum,  An  enclosure  of  land,  or  any  fenced  ground.  Mon. 
Artgl*  torn.  2.  p.  114. 

DEFORCEMENT,  deforciamentum^  A  species  of  injury  by 
ouster  or  privation  of  the  freehold,  where  the  entry  of  the  present 
tenant  or  possessor  was  originally  lawful,  but  his  detainer  is  now 
become  unlawful.    3  Comm.  172, 

For  that  at  first  the  withholding  was  with  force  and  violence, 
it  was  called  a  deforcement  of  the  lands  or  tenements ;  but  now  it 
is  generally  extended  to  all  kind  of  wrongful  withholding  of  lands 
or  tenements  fmm  tn&  right  owner;    There  is  a  writ  called  a 
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quod  ei  de/orcrat,  which  lieth  where  tenant  in  tail,  or  tenant  for 
life,  loseth  by  default,  by  the  stat-  Wettm.  2.  c.  4.  he  shall  have 
a  quod  rtV  drforceat  against  the  recovcror;  and  yet  he  cometh  in 
by  course  oflaw.  1  In#t,  331.  b.  See  tit.  Quod  ei  de/orceati  and  as 
to  entries  with  actual  force,  tit.  Forcible  -Entry. 

Drforcemrnt  in  its  must  extensive  sense,  is  women  gcjirralissimun: 
signifying  the  balding  of  any  lands  or  tenement  to  which  another 
person  hath  a  right.  Co.  Liu.  277.  So  tliat  this  includes  as  well 
an  abatement,  an  intrusion)  disseisin ,  or  a  discontinuance)  as  any 
other  species  of  wrong  whatsoever,  whereby  he  that  hath  rigfct 
to  the  freehold  is  kept  out  of  possession.  But,  as  contradis- 
tinguished from  these,  it  is  only  such  a  detainer  of  the  freehold 
from  him  that  hath  the  right  of  properly,  but  never  had  any  posses- 
sion under  that  right,  as  falls  not  within  any  of  those  terms.  As  in 
case  where  a  lord  has  a  seigniory,  and  lands  escheat  to  him  prop- 
ter defectum  sanguinis,  but  the  seisin  of  the  lands  is  withheld  iron; 
him ;  here  the  injury  is  not  abatement,  for  the  right  vests  not  in 
the  lord  as  heir  or  devisee ;  nor  is  it  intrusion,  for  it  vests  not  in 
him  who  hath  the  remainder  or  reversion  ;  nur  is  it  diastishi,  for 
the  lord  was  never  seised;  nor  does  it  at  all  bear  the  nature  of  any 
species  of  discontinuance  ;  but  being  neither  of  these  four,  it  is 
therefore  a  dtforccm&nt,  Fitz.  JV.  B,  143*  If  a  man  marries  a 
woman,  and  during  the  coverture  is  seised  of  lands,  and  aliens,  and 
dies ;  is  disseised,  and  dies  ;  or  dies  in  possession,  and  the  alienee 
disseisor,  or  heir,  enters  on  the  tenements,  and  doth  not  assign 
the  widow  her  dower;  this  is  also  a  deforcement  to  the  widow,  by 
withholding  lands  to  which  she  hath  a  right.  Fitz.  .V.  B.  147 
In  like  manner,  if  a  man  lease  lands  to  another  for  term  of  years, 
or  for  the  life  of  a  third  person,  and  the  term  expires  by  surrender, 
efflux  of  time,  or  death  of  the  cestuy  que  vie ;  and  the  lessee  or 
any  stranger*  who  was  at  the  expiration  of  the  term  in  possession, 
holds  over,  and  refuses  lo  deliver  the  possession  to  him  in  re- 
mainder, or  reversion,  this  is  likewise  a  deforcement.  Finch.  L. 
263.    Fitz.  A:  B.  20  L  205,  206,  207* 

Deforcements  may  also  arise  upon  the  breach  of  condition  in  Jaw; 
as  if  a  woman  gives  lands  lo  a  man  by  deed,  to  the  intent  that  bo 
marry  her,  and  he  will  not  when  thereunto  required,  but  conti- 
nues to  hold  the  lands ;  this  is  such  a  fraud  on  the  man's  part 
that  the  law  will  nut  allow  it  to  devest  the  woman's  right  of  pos- 
session, though  his  entry  being  lawful,  it  dues  devest  the  ac- 
tual possession,  and  thereby  becomes  a  deforcement,  Fitz.  N,  B. 
20s. 

Deforcements  may  also  be  grounded  on  the  disability  of  the 
party  deforced:  as  if  an  infant  do  make  an  alienation  of  his  lands, 
and  the  alienee  enters  and  keeps  possession;  nov»r,  as  the  aliena- 
tion is  voidable,  this  possession  as  against  the  infant  (or,  in  cast 
of  his  decease,  as  against  his  heir)  is  after  avoidance  wrongful,  and 
therefore  a  deforcement.  Finch.  L.  264.  Fitz.  .Y.  B.  192,  The 
same  happens,  when  one  of  nonsane  memory  aliens  his  lands 
or  tenements,  and  the  alienee  enters  and  takes  possession,  this 
may  also  be  a  deforcement.  Fipcft.  L.  261.   i-iVr.  J\\  B.  202. 

Another  species  of  deforcement  is,  where  two  persons  have  tin 
same  title  to  land,  and  one  of  them  enters  and  keeps  possession 
against  the  other,  as  where  the  ancestor  dies  seised  of  an  estate 
in  fee-simple7  which  descends  to  two  sisters  as  coparceners^  and 
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one  of  ihem  entcre  before  the  other,  and  will  not  suffer  her  sister 
to  enter  and  enjoy  her  moiety  ^  this  is  also  a  deforcement  Finch. 
293,  234.    FUz.  A*.  B.  197. 

Deforcement  may  also  he  grounded  on  the  non- performance  of 
a  covenant  real ;  as  if  a  man  seised  of  lands,  covenants  to  convey 
them  to  another,  and  neglects  or  refuses  so  to  do,  but  continues 
possession  against  him ;  this  possession  being  wrongful,  is  a  de- 
forcement, Fitz.  A".  B.  146.  In  levying  a  fine  of  lamb,  the  per- 
son against  whom  the  fictitious  action  is  brought,  upon  a  suppo- 
sed breach  of  covenant,  is  called  the  deforciant.  And,  lastly,  by 
way  of  analogy,  keeping  z  man  by  any  means  out  of  a  freehold 
office,  is  construed  to  be  a  deforcement ;  though,  being  an  incor- 
poreal hereditament  the  deforciant  has  no  corporal  possession. 
So  that  whatever  injurious  withholding  the  possession  of  a  freehold 
is  not  included  under  abatement)  intrusion,  disseisin,  or  discond* 
nuance,  (see  those  titles,)  is  comprised  under  Deforcement.  3  Comm. 
172.  174. 

DEFORCEOR,  diforcuitor,  from  the  French  forceur,  cjtfiugna- 
'or.^  One  that  overcometh,  and  castcth  out  by  force*  Britton, 
cap.  53s.  Old  Wat.  Brev.fot,  US.  Bract,  lib.  t.  cafi.  1.  See  tit, 
-Deftrccmejit. 

DEFORCIANT j  Mentioned  in  the  stat.  23  Rliz.  c.  3<  is  the 
same  with  a  deforceor.    See  til.  Deforcement. 

DEFORCIATIO,  Is  used  for  a  distress,  or  holding  of  goon's 
for  satisfaction  of  a  debt.    Paroch.  Antitf.  239. 

DEGRADATION",  degradation  An  ecclesiastical  censure, 
whereby  a  clergyman  is  devested  of  Ins  holy  orders.  There  arc 
two  sorts  of  degrading  by  the  canon  law  ;  tme  mmmarxj,  by  word 
only  ;  the  other  solemn,  by  stripping  the  party  degraded  of  those 
ornaments  and  rights  which  are  the  ensigns  of  his  order  or  degree 
8elden*s  Titles  of  Honour,  787. 

Degradation  is  otherwise  called  deposition  ;  and  in  former  times 
the  degrading  of  a  clerk  was  no  more  than  a  displacing  or  sus- 
pension from  his  office :  but  the  canonists  have  since  distinguish- 
ed between  a  deposition  an  J  a  degradation ;  the  one  being  now 
used  as  a  greater  punishment  than  the  other,  because  the  bishop 
takes  from  the  criminal  all  the  badges  of  his  order,  and  afterwards 
delivers  him  to  the  secular  judge,  wlu-iv  he  i;a:-v..ot  pnr^c  himself 
of  the  offence  whereof  he  is  convicted,  &c. 

There  is  likewise  a  degradation  of  a  lord  or  a  knight,  &c.  at 
common  law  :  when  they  are  attainted  of  tveason ;  as  Hit.  18  Edw.  IL 
J n drew  Harcla,  Earl  of  Carlisle,  who  was  also  a  knight,  was  de- 
graded, and  when  judgment  of  treason  was  pronounced  against 
him,  his  sword  was  broken  over  his  head,  and  his  spurs  hewn  off 
his  heel  St  &c.  And  there  is  a  degrading  by  act  of  parliament ;  for 
by  stat.  13  Car.  II,  cafi.  16.  William  Lord  Monson,  Sir  Henry 
Mildmay,  and  others,  were  degraded  from  all  titles  of  honour, 
dignities,  and  preeminences,  and  none  of  them  to  bear  or  use 
the  title  of  lord,  knight,  esquire,  or  gentleman,  or  any  coat  of 
arms  for  ever  after.    See  tit.  Peers. 

DEHORS,  Fr.  mi/tout.']  A  word  used  in  ancient  pleading, 
when  a  thin^  is  without  the  land,  Sec.  or  out  of  the  point  in  ques- 
tion.   Vide  Hors  de  son  fee. 

DE  INJURIA  SUA  PROPRIA,  absque  tali  causa,  Are  words 
used  in  replication4;,  inactions  of  trespass.  1  LUl.  Abr.  127.  When 
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one  justifies  by  command  or  authority  derived  from  aapthw* 
if  a  defendant  justifies  by  authority  at  common  law,  as  &  constable 
by  arrest  for  breach  of  the  peace;  or  if  he  justifies  by  act  of  parr 
liament,  &c.  the  plaintiff  may  reply,  that  he  did  it  of  his  own  wrong 
without  any  such  cause  as  the  dcfendafit  has  alleged.  Cro,  I-Ji. 
539.    2  Salk.  628.    See  this  Diet.  tit.  Tres/iasx,  Pleading. 

DEI  JUDICIUM,  The  old  Saxon  trial  by  ordeal  was  so  called ; 
because  they  thought  it«ma#/tapJ  to  God,  for  the  justice  of  a  cause, 
and  verily  believed  that  the  decision  was  according  to  the  will  and 
pleasure  of  Divine  Providence.    See  tiL  Ordeal. 

DEIS.    The  high  table  of  a  monastery.  See  Vagus* 
DELATURA,  Saxon.  j  An  accusation:  and  sometimes  it  hath 
been  taken  for  the  reward  of  an  informer*  Leges  Hen.  I.  c.  46.  Leges 
In*  20.  aflud  Brum  ft  tan. 

DEL  CREDERE.  In  a  confined  sense*  a  commission  del  credere 
is  an  undertaking  by  an  insurance -broker,  for  an  additional  pre- 
mium, to  insure  his  principal  against  the  contingency  of  the  failure 
of  the  underwriter.  Set  Grove  et  oL  v.  l)ut>oisr  I  Term  Rep.  1 12. 
Jiigsr.  Dickason.  Id.  2B  5* 

Id  a  more  enlarged  sense  the  nature  of  a  commission  del  cre- 
dere appears  from  the  case  of  Mackenzie  et  aL  v.  Scatty  Pari.  Cases, 
8vo.  vi.  280.  to  be  as  follows  ■ 

Del  Credere  is  an  Italian  mercantile  phrase  signifying  the  same 
as  the  .English  term  Guaranty,  or  Warranty  %  or  the  Scotch  term 
"Warrandice:  and  when  applied  to  the  situation  of  a  factor,  is  un- 
derstood in  the  following  sense,  A  factor  who  has  general  orders 
to  dispose  of  goods  for  his  constituent  to  the  best  advantage,  is}  like 
all  factory  liable  only  to  thai  degree  of  diligence  which  a  prudent 
man  uses  in  his  own  affairs ;  and  consequently  a  factor  is  authori- 
zed to  dispose  of  the  goods  according  to  the  best  terms  which  can 
be  attained  ;  and  if  it  shall  appear  that  he  has  done  so*  and  that  he 
has  sold  his  goods  to  persons  in  reputed  good  circumstances  at  the 
time,  and  to  whom  he  would  have  given  credit  in  his  own  affairs, 
he  will  not  be  liable  to  his  constituent  although  some  of  these  per- 
sons should  fail ;  and,  for  such  trouble  the  factor  is  generally  paid 
by  a  per  centals  upon  the  goods  sold,  and  in  this  case  the  con- 
stituent runs  the  risk  of  th^  credit  of  the  person  to  whom  the 
goods  are  so  sold.  AXany  merchants  do  not  choose  to  run  this  risk, 
and  trust  to  the  prudence  and  discretion  of  the  factor  \  and  there- 
fore the  agreement  called  del  credere  was  invented,  by  which  the 
factor,  for  an  additional  premium  when  he  sells  goods  on  credit, 
becomes  bound  to  warrant  the  solvency  of  the  purchasers;  and,  as 
it  seems,  renders  himself  liable  in  all  events  for  the  payment  of 
the  price  of  the  goods  sold. — In  the  case  of  Mackenzie  v.  Scott  above 
quoted,  wh ere  a  factor  under  a  commission  del  credere  sold  goods 
and  took  accepted  bills  from  the  purchasers,  endorsed  those  bills  I 
to  a  banker  at  the  place  of  sale, and  received  the  banker's  bill  pay- 
able to  the  factor's  order  on  a  house  in  London y  which  bill  the 
factor  endorsed  and  transmitted  to  his  principal,  who  got  the  same 
accepted,  the  acceptor  and  drawer  failing,  the  factor  was  held  an- 
swerable for  the  amount  of  the  bill. 

DELEGATES,  Commissioners  of  appeal  appointed  bv  the  king 
under  the  great  seal,  in  cases  of  appeals  from  the  Ecclesiastical 
Court,  &c  by  Stat  23  Ben.  VHI.  19,  See  tit.  Court  JlccksiiWi' 
cat,  6. 
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DELF,  From  the  Sax.  del/an,  to  dig,  or  delve.]  A  quarry  or 
mine,  where  stone  or  coal,  £cc.  are  dug*  Stat.  31  £liz.  7.  The 
word  delve  for  dig-,  is  still  retained  in  some  pans  of  this  kingdom. 

DELIVERANCE.  When  a  criminal  is  brought  to  trial,  and 
the  clerk  in  court  asks  him  whether  he  is  guilty  ^  or  not  guilty , 
to  which  he  replies  not  guilty,  and  puts  himself  on  God  and  his 
Country,  the  clerk  wishes  him  a  good  deliverance.    See  Trial. 

DELIVERY  OF  DEEDS,  See  tit.  Date,  Deed. 

DEMAND,  Fr.  demand?^  Lai.  Jio&tulaium>\  A  calling  upon  a 
man  for  any  thing  due.  There  are  two  manner  of  demands,  the 
one  in  deed,  the  other  in  law  ;  in  deed,  as  in  nfiraeipe  quod  reddat, 
there  is  an  express  demand.  Every  entry  on  land,  distress  for  rent, 
taking  of  goods,  &c.  which  may  be  done  without  words,  is  a  de- 
mand in  law.  8  Rcfi.  153. 

It  is  also  said  ihere  are  three  sorts  of  demands  ;  one  in  writing 
-w  ithout  speaking,  and  that  is  in  every  ftracifte  -t  one  without  writing, 
being  a  verbal  demand  of  the  person,  who  is  to  do  or  perform  the 
thing ;  and  another  made  without  either  word  or  writing,  which  is 
a  demand  in  law,  in  cases  of  entries  on  lands,  Sec.  As  an  entry  on 
land,  and  taking  a  distress,  are  a  demand  in  law  of  the  land  and  rent, 
so  the  bringing  an  action  of  debt  for  money  due  on  an  obliga- 
tion is  a  demand  in  law  of  the  debt.  1  Zdti.  432.  I  A'els.  Abr.  Debts, 
claims,  kcare  to  be  demanded  and  made  in  time,  by  the  statute  of 
limitations,  21  Jac  I.  e.  16.  and  other  statutes  ;  or  they  will  be  lost 
by  law.    See       Limitation  of  Actions, 

Where  there  is  a  duty,  which  the  law  makes  payable  on  demand^ 
no  demand  need  be  made  ;  but  if  the  re  is  no  duty  till  demand,  in 
such  case  there  must  be  a  demand,  to  make  the  duty.  1  Lill.  V32. 
Cro.Eliz.  548-  Upon  a  penalty  the  party  need  not  make  a  demand>  as 
he  must  in  the  case  of  a  nomine  fuente  j  for  if  a  man  be  bound  to  pay 
201.  on  such  a  day,  and  in  default  thereof  to  pay  40/-  the  AOL  must 
be  paid  without  demand.  1  Mad.  89.  If  a  man  leases  land  by  in- 
denture for  years,  reserving  a  rent  payable  at  certain  days,  and  the 
lessee  covenants  to  pay  the  said  rent  at  the  days  limited,  the  lessor 
is  entitled  to  his  rent,  without  demandt  for  the  lessee  is  obliged  ro 
pay  it  at  the  days,  by  force  of  his  covenant.  2  Dant>rAbr>  101.  But 
if  a  lessor  makes  a  lease  rendering  rent,  and  the  lessee  covenant 
to  pay  the  rent,  being  lawfully  demanded^  the  lessee  is  not  bound 
to  pay  the  rent,  without  a  demand.    Ibid.  102. 

A  person  makes  a  lease  for  life,  or  years,  reserving  a  rent  upon 
condition,  that  if  the  lessee  doth  not  pay  the  rent  at  the  day,  that 
then  without  any  demand  it  shall  be  lawful  for  the  lessor  to  re-enter  ; 
by  this  special  agreement  of  the  parties,  the  lessor  may  enter  on 
non-payment  of  the  rent,  without  any  demand.  2  Danv.  Abr.  100. 
A  lease  for  years,  with  condition  to  be  void,  on  non-payment  of  the 
rent,  is  not  void  unless  the  rent  be  demanded  ;  and  an  interest  shall 
not  be  determined,  without  an  actual  demand.  Nob.  67.331.  2  Mod, 
264.  But  now  by  the  statutes  relative  to  rents,  an  ejectment  may 
be  maintained  without  an  actual  entry.  See  stats.  4  Geo.  II.  c .  28. 
§2.  U  Geo.  II.  c  19.  §  16.  and  this  Diet.  tit.  Ejectment,  Lcase^ 
Rent. 

A  demand  is  to  be  legal,  and  made  in  such  manner  as  the  law 
'requires  :  if  it  be  for  rent  of  a  messuage  and  lands,  it  ought  to  be 
made  at  the  messuage,  at  the  fore  door  of  the  house,  the  most  no- 


D  E  M 


torious  place :  where  lands  and  woods  are  lei  together,  the  rent  is 
to  be  demanded  on  the  land,  as  the  most  worthy  tiling,  and  on  the 
most  public  part  thereof:  if  wood  only  be  leased,  the  demand  must 
be  made  ai  the  gate  of  the  wood,  Sec.  I  Insi.  20  K  Pofih.SK.  Vide 
DytT%  5 1 .   Lew,  426.  Cro.  Etiz. 

He  that  would  titter  for  a  condition  broken,  which  tends  to  the 
destruction  of  an  estate,  must,  I.  Demand  the  rent. — 2.  Upon  the 
land,  if  there  is  no  house-— 3.  If  there  is  a  house,  at  the  fore  door; 
though  it  U  not  material  whether  any  person  be  in  the  house  or  no. 
— 4.  If  tlic  appointment  is  at  any  other  place  ofF  the  land,  the  de- 
mand must  be  at  that  place. — 5.  The  time  of  the  demand  is  to  be 
certain,  that  the  tenant  may  be  there,  if  he  will,  to  pay  the  rent  t  and 
the  last  time  of  demand  of  the  rent,  must  be  such  a  convenient 
time  before  the  sun-setting  of  the  last  day  of  payment,  as  the  mo- 
ney may  be  numbered-  The  lessor  or  his  sufficient  attorney  is  to 
remain  upon  the  land,  the  last  day  on  which  the  rent  due  ought  to 
be  paid,  utttit  it  be  so  dark  that  he  cannot  see  to  tell  the  money : 
and  if  the  money  thus  demanded  is  not  paid,  this  is  a  denial  in  law, 
though  there  are  no  words  of  denial  upon  which  a  re-entry  may 
be  made,  Ecc,  I  J™r.  201,  202.  4  Refi.73.  Sec  further,  tit-  Entry. 
As  to  demand  of  lands,  see  tit.  Fine. 

As  a  release  of  «&tr«  is  more  large  than  of  quarrels  or  actions ;  so 
a  release  of  demands  is  more  large  and  beneficial  than  cither  of 
iheim  By  a  release  of  all  demands,  all  executions,  and  all  freeholds 
and  inheritances  executory,  are  released :  by  a  release  of  de- 
mands to  the  disseisor,  the  right  of  entry  in  the  land,  and  all  that 
h  contained  therein  is  released .  And  he  that  releaseth  all  demands% 
excludes  himself  From  all  actions,  entries,  and  seizures;  but  a 
release  of  all  demand.?,  is  no  bar  in  a  writ  of  error  to  reverse  an 
outlawry.    8  Co,  1 53,  154.    See  tit.  Hetea&e. 

DEMANDANT,  fit-tens.]  All  civil  actions  are  prosecuted 
cither  by  demands  or  plaints^  and  the  pursuer  is  called  dcmandanty 
in  actions  real ;  and  fiiaintiff^  in  personal  actions :  in  a  real  action, 
lands,  Sec.  are  demanded,   Co.  List.  [27. 

DEM  EASE,  Death,    Scotch  Diet.  See  Demise. 

DEMEIXE,  DEM  A  IN,  DEMESNE,  Fr.  Lat.  dominicum^  (fo- 
manium^  also  written  domaine  ;  and  signifieth  fiatrimonium  domini.'j 
Demains  according  to  common  speech  are  the  lord's  chief  manor- 
place,  with  the  lands  thereto  belonging ;  terra  dominieales,  which 
he  and  his  ancestors  have  from  time  to  time  kept  in  their  own 
manual  occupation,  for  the  maintenance  of  themselves  and  their 
families  j  and  all  the  parts  of  a  manor,  except  what  is  in  the  hands 
of  freeholders,  are  said  to  be  demains.  Copyhold  lands  have 
been  accounted  demzimt,  because  they  that  arc  the  tenants  hereof 
are  judged  in  law  to  have  no  other  estate  but  a:  the  will  of  the 
lord  j  so  that  it  is  still  reputed  to  be,  in  a  manner,  in  the  lord's 
hands;  hut  this  word  is  oftentimes  used  for  a  distinction  between 
those  lands  that  the  lord  of  the  manor  hath  in  his  own  hands,  or 
in  the  hands  of  his  lessee  demised  at  a  rack-rent,  and  such  other 
land  appertaining  to  the  manor,  which  belongeth  to  free  or  copy- 
holders. Bract*  86.  4.  tract.  3.  e.  9.  Flcfa,  lib.  5.  cafi,  5.  As  de- 
mains  are  lands  in  the  lord's  hands  manually  occupied,  some  have 
thought  this  word  derived  from  de  maritt;  but  it  is  from  the  Fr. 
demaine,  which  is  used  for  an  inheritance,  and  that  comes  from 
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dominium^  because  a  man  has  a  more  absolute  dominion  over  that 
which  he  keeps  in  his  hands,  than  or  that  which  he  lets  to  Ms 
tenants.  Blount. 

Domanium  properly  signifies  the  king's  lands  in  Frame  apper- 
tain in  g  to  him  in  property :  and  in  like  manner  do  we  in  some 
sort  use  it  here  in  England ;  for  all  lands,  it  is  said,  are  either 
mediately  or  immediately  held  of  the  crown;  and  when  a  man  in 
pleading  would  signify  his  land  to  be  his  own,  he  saith,  that  he 
is  seised  therof  in  his  dernain  (or  rather  demesne)  as  of  fee}  where- 
by is  meant,  that  although  Ins  land  be  to  him  and  his  heirs>  it  de- 
pends upon  a  superior  lord,  and  is  Held  by  rent  or  scrvice}  &c.  Lite, 
lib.  I.  cafi.  I,  From  this  it  hath  been  observed,  thai  lands  in  the 
hands  of  a  common  person  cannot  be  true  demesnes:  and  certain  it 
is,  that  lands  in  the  possession  of  a  subject,  are  called  demains  in 
a  different  sense  from  the  demain  lands  of  the  crown.  For  demains 
or  dQjriaiiiS)  in  the  hands  of  a  subject,  have  their  derivation  a  domo^ 
because  they  are  lands  in  his  possession  for  the  maintaining  of  his 
house  :  but  the  domains  of  the  crown  arc  held  of  the  king,  who 
is  absolute  lord,  haying  proper  dominion ;  and  not  by  any  feudal 
tenure  of  a  superior  lord,  as  of  fee.     Wood>s  Ins/.  139. 

Demain  is  sometimes  taken  in  a  special  signification,  as  oppo- 
site to  frank-fee  j  for  example  those  lands  which  were  in  the 
possession  of  King  Edward  (he  Confessor  are  called  ancient  de- 
mains,  or  ancient  demesne,  and  all  others  frank-fee;  and  the  te- 
nants which  hold  any  of  those  lands  are  called  tenants  in  ancient 
demain,  or  ancient  demesne-,  and  the  others  tenants  in  frank-fee,  tjtt? 
Ktich,  98.    See  tit.  Jlncitnt  Demesne. 

DEMISE,  demi&sio^]  Is  applied  to  an  estate  either  in  fee,  for 
term  of  life,  or  years,  but  most  commonly  the  latter ;  it  is  used 
in  writs  for  any  estate.  2  In$t.  483.  The  word  dtmisi,  in  a  lease 
for  years,  implies  a  warranty  to  the  lessee  and  his  assignee  ;  and 
upon  this  wordaclion  of  covenant  lies  against  the  heir  of  the  lessor, 
it  he  oust  the  lessee  :  it  binds  the  executors  of  the  lessor,  who  has 
fee-simple,  or  fee-tail,  where  any  lessee  is  evicted,  and  the  exe- 
cutor hath  assets  j  but  not  the  lessor  for  life's  executors,  whln  u1 
express  words,  that  the  lessee  shall  hold  his  n  hole  term.  Dyer, 
'257.    Je.nk.  Cent.  35.    See  tit*  Lease,  Covenant,  Ejectment \ 

The  king's  death  is  in  law  termed  the  demise  of  the  king,  to  his 
royal  successor,  of  his  crown  uud  dignity,  fcc    See  King. 

DEMISE  and  REDEMISE,  The  conveyance  by  demise  and 
redemise  is  where  there  are  mutual  leases  made  from  one  to  an- 
other on  each  side,  of  the  same  land,  or  something1  out  of  it ;  and 
is  proper  upon  the  grant  of  a  rent-charge.  Sec. 

DEMURRAGE,  An  allowance  made  to  the  master  of  a  ship 
by  his  freighters,  for  staying  longer  in  a  place  than  the  time  first 
appointed  for  his  departure.  The  amount  is  generally  inserted  in 
the  charter-party  to  be  paid  daily  as  it  becomes  due  ;  i lie  days  arc 
always  limited  j  so  that  on  the  expiration  thereof,  and  protests 
duly  made,  the  master  is  at  liberty  to  proceed*  Sfiirit  of  Marti 
Laius. 

The  word  "  days,"  used  alone  in  a  clause  of  demurrage  for 
unlading  in  the  river  Thames,  is  to  be  understood  of  working  or 
rttnmpg  days  only,  and  not  to  comprehend  Sundays  or  holiday-.,  fr 
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the  usage  among  merchants  in  London.  Cochran  v.  Betbergfr 
3  Baft.  W.  P.  12 J. 

The  payment  of  demurrage,  stipulated  to  be  made  while  a  ship 
is  wailing  for  com>oyy  ceases  as  soon  as  the  convoy  is  ready  to  de- 
part ;  and  such  payment,  stipulated  to  be  made  while  a  ship  is 
waiting  to  receive  a  cargo,  ceases  when  the  ship  is  fully  laden, 
and  the  necessary  clearances  are  obtained,  although  the  ship  may 
in  either  case  happen  to  be  Further  detained  by  adverse  winds  of 
tempestuous  weather.  And  if  the  ship  has  once  set  sail  and  de- 
parted)  but  is  afterwards  driven  back  into  port,  the  claim  of  de- 
murrage  is  not  thereby  revived,  Lannoy  v.  Wcmj.  iv.  Far!.  Caset% 
(8°)  fi.  630.  JandesDJi  v.  Laurie,  vi.  Pari.  Cases,  (8°)  fi.  474.  Set 
also,  Marshall  v.  De  la  Torre,  1  £sfi.  N.  P.  367. 

If  a  contract  of  freight  and  demurrage  be  entered  into  by  deed, 
the  plaintiff  cannot  declare  in  debt  generally,  and  give  the  deed  in 
evidence  -t  but  ought  to  declare  upon  the  deed.  Mty  v.  Parish 
I  Boa,  &  Pull.  Mew  Reft*  104. 

DEMURRER,  from  the  Lat.  demorare,  Fr.  de weure r.]  A  pause 
or  stop,  put  to  any  action  upon  a  point  of  difficulty^  which  must 
be  determined  by  the  court,  before  any  farther  proceedings  can 
be  had  therein  :  for  in  every  action  the  point  of  controversy  con- 
sists either  in  fact  or  in  Any;  if  in  faett  that  is  tried  by  the  jury; 
but  if  in  law,  that  is  determined  by  the  court. 

A  demurrer,  therefore,  is  an  issue  upon  matter  of  law.  It  con- 
fesses the  facis  to  be  true,  as  suted  by  the  opposite  party  \  but 
denies  that  by  the  law  arising  upon  those  facts,  any  injury  is  done 
to  the  plaintiff;  or  that  the  defendant  has  made  out  a  lawful  ex- 
cuse;  according  to  the  party  which  first  demurs,  (demoraiur^  mo- 
ratur  in  lege,)  rests  or  abides  in  law  upon  the  point  in  question. 
As,  if  the  matter  of  the  declaration  be  insufficient  in  law,  (as  by 
not  assigning  any  sufficient  trespass,  Sec.)  then  the  defendant 
demurs  to  the  declaration.  If  on  the  other  hand  the  defend- 
ant's excuse  or  plea  be  invalid,  (as  if  he  pleads  that  he  com- 
mitted the  trespass  by  authority  from  a  stranger,  without  making 
out  the  strangers  right,)  here  the  plaintiff  m:iy  demur  to  the  plear 
and  so  in  every  other  part  of  the  proceedings. 

The  form  of  such  demurrer  is  by  averring  the  declaration  oi 
plea,  the  replication  or  rejoinder,  to  be  insufficient  in  law  to  main- 
tain the  action  or  ihc  defence  ;  and  therefore  praying  judgment 
for  want  of  sufficient  matter  alleged.  Sometimes  demurrers  are 
merely  for  want  of  sullicicnt  form  in  the  writ  or  declaration.  But 
in  case  of  exception  to  the  form  or  manner  of  pleading,  the  part)" 
demurring  must,  by  stats.  27  liliz.  r.  5.  4  &  S  Jtnn,  e.  16.  set 
forth  the  causes  of  his  demurrer.  See  tit.  Amendment,  Pleading. 
And  upon  either  a  general  or  s/ieeiaf  demurrer,  the  opposite  party 
must  aver  it  to  be  sufficient,  v,  hich  is  called  a  joinder  In  demur- 
rer ;  and  then  the  parties  are  at  issue  in  point  of  law ;  which 
issue,  as  above-mentioned,  the  judges  of  the  court  before  which 
i he  action  is  brought  must  determine,  3  Comm.  514.  finch,  L. 
#6.  4.  c  40,     1  Inst.  71. 

A  demurrer  may  be  to  the  writ,  p,  e.  the  original,  where  the 
proceedings  arc  by  original)  to  the  count,  or  declaration,  or  to 
any  part  of  the  pleadings. 

A  demurrer  is  admitting  the  matter  of  fact,  since  it  refer;  fft? 
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taw  arising  on  the  fact)  to  (he  judgment  of the  court;  and  therefore 
the  Tact  is  taken  to  be  true  on  such  demurrer,  or  otherwise  the 
court  has  no  foundation  on  which  to  make  any  judgment.  GUb* 
Hist,  of  C.  A  55- 

As  a  demurrer  at  common  law  did  confess  ail  tnatttrs  formally 
pleaded;  so  now  by  the  statutes,  a  general  demurrer  docs  confess  all 
matters  pleaded,  though  informally*  Hob*  233*  But  a  special  de- 
murrer admits  only  facts  wtil  pleaded- 

Demurrers  are  general,  without  showing  any  particular  causes  ; 
or  special,  where  the  causes  of  demurrer  arc  particularly  set  down  : 
and  the  judgment  of  the  court  is  not  to  be  prayed  upon  an  insuf- 
iicient  declaration  or  plea,  otherwise  than  by  a  demurrer;  when 
the  matter  comes  judicially  before  the  court.  If  in  pleadings,  Sec. 
a  matter  is  insufficiently  alleged,  thai  the  court  cannot  give  cer- 
tain judgment  upon  it,  a  general  demurrer  will  suffice;  and  for 
want  of  substance,  a  general  demurrer  is  good :  but  for  want  of 
form,  there  must  be  a  special  demurrer,  and  the  causes  specially 
assigned.  The  practice  is  now,  on  a  special  demurrer,  to  take 
advantage  of  any  real  error,  though  not  expressed,  in  the  causes 
-assigned. 

A  man  who  demurs  generally,  shall  take  advantage  of  all  mat- 
ters which  are  requisite  to  show  a  good  right  or  title  in  the  plain- 
tiff,   Plowd.  Com,  66.  a.    Hob.  301. 

If  a  man  demurs  for  form,  he  must  show  specially  the  causes 
of  demurrer.    2  RolL  330.    Stats, ubi  supra.    R.  M.  1654.  §  17, 

If  there  be  a  general  demurrer  to  the  declaration,  the  plaintiff 
may  apply  to  a  judge  for  a  summons  for  leave  to  amend  ;  if  not, 
hi;  may  proceed  to  join  in  demurrer,  and  make  up  the  demurrer- 
book  himself,  a  copy  of  which  he  is  to  deliver  to  defendant's  at- 
torney, and  if  not  paid  for  on  demand,  sign  judgment.  /?♦  Tr. 
12  Wi  HI.  [Now  allowed  in  costs,  and  need  not  be  paid  for  on  de- 
livery. J  In  case  of  a  demurrer  to  a  pica,  &:c.  by  a  plaintiff,  the 
demurrer-book  cannot  be  made  up  by  the  defendant,  until  default 
made  by  the  plaintiff.    R.  E.  11  ff.  III. 

Demurrers  likewise,  are  either  in  actions  at  law,  or  in  suits  in 
equity. 

A  Demurrer  in  Equity,  is  nearly  of  the  same  nature  with  a  de- 
murrer in  law" ;  being  an  appeal  to  the  judgment  of  the  court, 
whether  the  defendant  shall  be  bound  to  answer  the  plaintiff's 
bill :  as  for  want  of  sufficient  matter  of  equity  therein  contained  j 
or  where  the  phuntifT  upon  his  own  showing  appears  to  have  no 
right ;  or  where  the  bill  seeks  a  discovery  of  u  thing  which  may 
cause  a  forfeiture  of  any  kind,  or  may  convict  a  man  of  any  cri- 
minal misbehaviour.  For  any  of  these  causes,  a  defendant  may 
demur  to  a  bill  in  equity;  and  if  on  demurrer  the  defendant  pre- 
vails, the  plaintiff's  bill  shall  be  dismissed;  if  the  demurrer  be 
overruled,  the  defendant  is  ordered  to  answer.    3  Comm.  446. 

It  is  allowed  a  good  cause  of  demurrer  in  chancery,  that  a  bill 
is  brought  for  part  of  a  matter  only,  which  is  proper  for  one  en- 
tire account,  because  the  plaintiff  shall  not  sfilit  causes,  and  make 
a  multiplicity  of  suits.    Vern.  29. 

If  an  original  hill  be  brought  for  matters,  part  of  which  are  in  a 
former  bill  and  decree^  and  part  new,  or  by  way  of  supplemental 
bill;  the  court  wilK  on  a  demurrer  to  so  much  as  was  contained  in 
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the  former  dccrcci  send  it  lo  a  master  to  sec  what  was,  and  wha? 
was  not,  in  the  first  bill,  and  allow  the  demurrer  accordingly.  Gtlb. 
£>  P.  184.    Sec  further,  tit.  Chancery. 

After  the  plaint  iff  and  defendant  have  joined  issue  in  fact,  which 
gpgB  to  the  whole,  neither  of  them  can  dtmury  without  consent 
of  the  other.  But  there  may  be  a  demurrer  to  evidence.  Though, 
now  it  is  more  usual  to  take  exceptions  to  evidence  at  the  bar  at 
nisi  firiuSf  ore  fenus,  which  is  tantamount  to  a  demurrer.  If  doubts 
arise,  cases  are  made,  or  points  reserved)  and  a  verdict  taken, 
subject  to  the  opinion  of  the  court.  See  post)  tit.  Demurrer  to 
Evidence* 

If  a  defendant  pleads  to  part,  and  demurs  to  part;  the  demurrer 
should  first  be  determined*  and  the  issue  last  j  because  upon  the 
trial  of  the  issue,  the  jury  may  assess  damages  as  to  both.  Putm. 
517,  Where  there  is  a  demurrer  in  part,  and  issue  is  joined 
upon  the  other  part,  and  the  plaintiff  hath  judgment  on  the  tie* 
murrcrj  here  he  may  enter  a  non  pro§i  as  to  the  issue,  and  pro- 
ceed to  a  writ  of  inquiry  upon  the  demurrer;  but  otherwise  he 
cannot  have  such  writ  <  i  Inquiry.  1  Sitfk.  219,  See  1  Sera.  5J2, 
574. 

If  there  be  three  counts  in  the  declaration,  to  which  there  is  a 
general  demurrer  j  if  any  one  of  the  counts  be  good,  judgment 
must  be  for  the  plaintiff,  if  such  count  can  be  joined  with  the 
other  two.    1  If  Us. 

A  demurrer  is  to  be  signed,  and  argued  on  both  sides  by  coun- 
sel. After  a  demurrer  is  joined,  the  plain: iff"  having  entered  it 
en  the  roll,  delivers  the  roil  to  the  secondary,  and  makes  a  mo- 
tion for  a  c(rnsiiium<i  or  day  to  argue  it,  which  the  court  grants 
of  course  on  the  secondary's  re:idin^  the-  record  ;  then  the  demur- 
rer must  be  entered  by  the  plaintiff  in  the  court  book  with  the 
secondary?  who,  uu  his  rule  sets  down  the  day  appointed  for  ar- 
gument, at  least  four  days  before  the  demurrer  is  argued  :  and 
paper  books  containing  all  the  proceedings  at  length,  which  are 
afterwards  entered  on  record,  are  made  and  delivered  to  the  judges, 
two  days  before  argument-    See  Impels  K.  B. 

By  a  rule  of  court  of  HU.  38  Geo.  III.  the  points  intended  to  be 
argued  in  demurrer  are  to  be  set  down  in  the  margin  of  the  pa- 
per book  delivered  to  the  judges ;  which  rule,  the  court  has  since 
observed,  was  not  a  new  rule,  but  the  revival  of  an  old  one  made 
in  E.  2  Jac.  II.  (Vide  %  Tidd*s  Praet*  669,  670.)    2  East's  Rep. 


287.  in  note  (c). 

The  demurrant  argues  first,  and  the  court  will  bear  but  tw» 
counsel  on  a  day,  \\z.  one  of  a  side  j  and  if  desired  on  either  side, 
(unless  the  case  be  very  plain,)  the  court  will  hear  further  argu- 
ments the  next  term.  If  the  major  part  of  the  judges  of  the 
court  cannot  determine  the  matter  on  the  demurrer  i  it  is  to  be 
sent  into  the  exchequer  chamber  to  be  determined  by  all  tho 
judges  of  faigland*    1  Inst,  71.    Demurrers  are  now  frequently 


put  in  for  delay.  In  such  cases,  the  party  wishing  to  avoid  the  delay, 
makes  up  four  demurrer -books  ;md  delivers  to  the  judges  two 
days  before  the  day  when  judgment  is  moved  for;  winch  is  given 
of  course  without  argument. 

When  the  court  gives  judgment  on  demurrer  in  debt  for  the 
plaintiff  in  the  action,  the  judgment  is  for  the  plaintiff  to  recover 
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Ins  debt,  costs  and  damages;  but  if  it  be  in  action  on  the  case,  a 
writ  of  inquiry  of  damages  must  be  awarded,  before  the  plaintiff 
can  have  fuul  judgment  ;  or  il  llic  action  be  on  bill  of  exchange) 
or  promissory  note,  the  plaintiff  may  obtain  a  rule  to  refer  the 
same  to  the  muster  to  assess  the  damages,  compute  interest,  Sec. 
and  after  costs  arc  taxed,  final  judgment  is  entered,  &c.  and  ex- 
ecution may  be  sued  out*  if  judgment  on  the  demurrer  is  for 
the  defendant  in  the  action,  the  judgment  is,  that  the  plai^JrT 
take  nothing  by  his  writ,  bill,  &c,  and  that  the  defendant  go  wBSi- 
out  day.     Wood's  Inst.  603. 

Gent:-  \\  demurrer  being  entered,  it  cannot  be  afterwards  waived, 
without  leave  of  the  court,  hut  a  special  demurrer  generally  may, 
unless  the  plaintiff  hath  lost  a  term,  or  the  assises  by  the  defend- 
ant's demurring,    Imfietfs  K.  B, 

Demurrer  to  Evidence.  This  happens  where  a  record  or 
other  matter  is  produced  in  evidence,  concerning  the  legal  con- 
sequences of  whirh  there  arises  a  doubt  in  law;  in  which  case 
the  adverse  party  may,  if  he  pleases,  demur  to  the  whole  evidence  ; 
winch  admits  the  truth  of  every  fact  that  has  been  alleged,  but  de- 
nies the  sufficiency  of  them  all  in  point  of  law  bp  maintain  or 
overthrow  the  issue,  as  the  case  may  he,  I  Znsi.  72,  5  Re/t.  10 1. 
This  draws  the  question  of  law  from  the  cognisance  of  Uip  jury, 
to  be  decided,  as  it  ought,  by  the  court,  out  of  which  the  record 
is  sent.    3  Comm.  372. 

So  if  the  plaintiff  brings  witnesses  to  prove  a  i«ci,  and  a  matter 
of  law  arise  th  upon  it  j  if  the  defendant  admits  their  testimony  to 
he  true,  t  lie  re  also  the  defendant  may  demur  in  law  :  and  so  may 
the  plaintiff  demur  upon  the  defendant's  evidence*  And  in  these 
cases,  the  counsel  for  the  plaintiff  and  defendant  agree  the  matter 
of  fact  in  dispute;  and  the  jury  are  discharged,  and  the  matter  of 
law  is  referred  to  the  judges  to  determine. 

But  where  evidence  is  given  for  the  king,  in  an  information  or 
other  suit,  and  the  defendant  offers  to  demur  upon  it,  the  king's 
counsel  are  not  obliged  to  join  therein  ;  bilt  the  court  ought  to 
direct  the  jury  to  find  the  special  matter.  And,  indeed,  because 
juries  of  late  usually  find  a  doubtful  matter  specially,  demurrers 
:tfion  evidence  are  now  seldom  used.  See  5  liefi.  104,  1  lust,  72, 
2  Inst,  426, 

On  a  demurrer  to  circumstantial  evidence,  the  party-  offering 
the  evidence  is  not  obliged  to  join  in  demurrer,  unless  ihe  party 
demurring  will  distinctly  admit  upon  the  record  every  fact,  and 
every  conclusion,  which  the  evidence  offered  conduces  to  proxTC* 
GibwJi  v.  Hunter i  2  H.  Black.  l&T. 

If  trie  court  doth  not  agree  to  a  demurrer  to  evidence  in  a  civil 
catt$e,  they  ought  to  seal  a  bill  of  cjccejitiojis,  &c.  9  Reft,  13,  See 
tit.  Bill  of  Exceptions. 

Demurrer  to  Indictments.  This  is  incident  to  criminal  ca- 
ses as  well  as  civil,  when  the  fact,  as  alleged,  is  allowed  to  be 
true,  hut  the  prisoner  joins  issue  upon  some  point  of  law  in  the 
indictment;  by  which  he  insists  that  the  fact,  as  stated,  is  no  felo- 
ny, treason,  or  whatever  the  crime  is  alleged  to  be.  Thus,  for 
instance,  if  a  man  be  indicted  for  feloniously  stealing  a  greyhound, 
which  is  an  animal  in  which  no  valuable  property  can  he  hud,  and 
therefore  Jt  is  not  felony,  but  only  a  civil  trespass  to  steal  It:; in. 
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this  case  the  party  indicted  may  demur  la  the  indictment;  denying 
it  to  be  felony,  though  he  confesses  the  act  of  taking  it.  Some 
have  held,  (2  Halcys  P.  C,  257,}  that  if  on  demurrer}  the  point  of  law 
be  adjudged  against  the  prisoner,  he  shall  have  judgment  and 
execution,  as  if  convicted  by  verdict.  But  this  is  denied  by  others, 
(2  Hawk.  P.  C.  32.  §  5,  6.)  who  hold,  that  in  such  case  he  shall 
be  directed  and  received  to  plead  the  general  issue*  not  guilty,  af- 
te^i  demurrer  determined  against  him.  Which  appears  the  more 
reasonable,  because  it  is  clear,  that  if  the  prisoner  freely  discovers 
the  fact  in  court,  and  refers  to  the  opinion  of  the  court  whe- 
ther it  be  felony  or  no ;  and  upon  the  fact  thus  shown,  it  ap- 
pears to  he  felony  ;  the  court  will  not  record  the  confession, 
but  admit  him  afterwards  to  plead  not  guilty.  2  Hale's  P.  (X 
225.  And  this  seems  to  be  a  case  of  the  same  nature,  being; 
for  the  most  part  a  mistake  in  point  of  law,  and  in  the  conduct  of 
his  pleading ;  and  though  a  man  by  mispleading,  may  in  some 
cases  lose  his  property,  yet  the  law  will  not  sutler  him  by  such 
niceties  to  lose  his  life.  However,  upon  this  doubt,  demurrers  to 
indictments  are  seldom  used ;  since  the  same  advantages  may  be 
taken  upon  a  plea  of  not  guilty ;  or  afterwards  in  arrest  of  judg- 
ment, when  the  verdict  has  established  the  fact  See  Smith  y, 
iJowf  n,  Mich.  7  Ann.  in  which  case  the  demurrer  was  continued  on 
the  record  with  a  cesser  triath  exitm,  &c.  and  after  the  demurrer 
was  determined  against  the  defendant,  a  -venire  was  awarded.  See 
Saik.  59, 60*  Dyer>  3S.  2  Jfawk.  P.  C*  ubi  supra  in  ».  4  Comm. 
333,  4. 

DEMY-SANGUE,  Half-blood  :  where  a  man  marries  a  woman; 
and  hath  issue  by  her  a  sou,  and  the  wife  dying  he  marries  another 
woman,  by  whom  he  hath  also  a  son  j  now  these  two  sons,  though 
they  arc  called  brothers,  are  but  brothers  of  the  half-bloody  because 
they  had  nott>oth  one  father  and  mother:  and  therefore  by  law 
they  cannot  be  heirs  to  one  another ;  for  he  that  claims  freehold 
as  heir  to  another  by  descent,  must  be  of  the  Avhole  blood  to  hirn 
from  whom  he  ckumeth.    Terms  de  Leu.    See  tit*  Descent,  £x~ 

€CUtQT+ 

DEN,  from  the  Sax.  den.  i.  e.  vallis*  hczts  sytve&tris*]  The 
name  of  places  ending  in  den  as  Biddcnden,  tfc.  signify  the  situa- 
tion to  be  in  a  valley,  or  near  woods.  If  fount. 

DEN  and  STROND*  Is  a  liberty  for  ships  or  vessels  to  run  or 
come  ashore :  and  King  Ed™.  L  by  charier,  granted  this  privilege  to 
the  barons  of  the  Cinque  Ports.    Plarit.  temp.  Edw.  1. 

DENA  TERR^Ei  A  hollow  place  between  two  hills ;  and  the 
word  dena  is  used  for  a  little  portion  of  woody  ground,  commonly 
called  a  coppice.  Domesday, 

DENARII,  A  general  term  for  any  sort  of  Jiccunta  -jiumeratay  or 
?eady  money.    Paroeh.  Antiq.  520. 

Denatui  de  Caritate,  Customary  oblations  made  to  cathedral 
churches  about  the  time  of  Penteccttt  when  the  parish  priests,  and 
many  of  their  people,  went  in  procession  to  visit  their  mother 
church ;  this  custom  wus  afterwards  changed  into  a  settled  due,  and 
usually  charged  upon  the  parish  priest j  though  at  first  it  was  but 
a  gift  of  charity^  or  present,  to  help  to  maintain  and  adorn  the 
bishop's  see.  Carhdar.  Abbat.  Glaston.  J\  j&.  f.  \5. 

DENARIUS,  An  English  penny;  it  is  mentioned  in  the  pfcat 
Edw.  I.  de  cQJrtjiositinne  mensurarum^  i?c. 
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Denahius  Dei,  God's  penny T  or  earnest  money  given  and  re- 
ceived by  ihe  parties  to  contracts,  &c.  Cart.  JCdw.  I.  The  earnest 
money  is  called  Denarius  Dei,  or  God*s  Jienny^  because,  in  former 
times,  the  piece  of  money  so  given  to  bind  the  contract,  was  given 
to  God,  i.  e.  to  the  church,  or  the  poor* 

Dzmarics  S,  Petri,  An  annual  payment  of  one  penny  from 
every  family  to  the  Pope,  during  the  time  that  the  Roman  Catholic 
religion  prevailed  in  this  kingdom,  paid  on  the  feast  of  St.  Peter. 
See  Peter-Pence. 

Denajuus  tertius  Comvtatus.  Of  the  fines  and  other  profits 
of  the  county  court  s^  originally  when  those  courts  had  superior 
jurisdiction  before  other  courts  were  erected,  two  parts  were  re- 
served to  the  king,  and  a  third  jiart  or  penny  to  the  earl  of  the 
county  ;  who  either  received  it  in  specie  at  the  assises  and  trials, 
or  had  an  equivalent  composition  for  it  out  of  the  exchequer.  Pa* 
roch.  Antiq,  418. 

DENBERA,  From  the  Sax*  den,  a  vale,  and  berg,  a  barrow  or 
hog.  J  A  place  for  the  running  and  feeding  of  hogs,  wherein  they 
are  penned  ;  by  some  culled  a  sivinecomb.  CoweL 

DENIZEN,  See  title  Mien. 

DENSHIRING  o*~  LAND,  Is  the  casting  parings  of  earth,  turf 
and  stubble  into  heaps,  which,  when  dried,  are  burnt  into  ashes,  for 
a  compost  on  poor  barren  land.  This  method  of  improvement  is 
used  on  taking  in  and  enclosing  common  and  waste  ground  ;  and 
in  many  parts  of  England  is  called  burn-beatings  but  in  Stafford- 
shire,  and  other  counties,  they  term  it  denshiring  of  /and. 

DE  NON  DECIMANDO,  Modus.  To  be  discharge}  of  tithes. 
See  Modus  Decimatidi. 

DE  NON  RESIDENTIA  CLERICI  REGIS,  An  ancient  writ 
where  a  person  was  employed  in  the  king's  service,  See.  to  excuse 
atid  discharge  him  of  Jion-residenccy    2  List.  624. 

DE  NOVO  DAMUS,  A  clause  of  a  charter,  which  in  effect 
renders  it  an  original  charter*    Scotch  Diet. 

DENTRIX,  A  fish  with  many  teeth.  Chart.  Hen.  VI.  Mona&t. 
Ramsey* 

DEODAND,  dto  dmidumJ]  By  this  is  meant  whatever  person- 
al chattel  is  the  immediate  occasion  of  the  death  of  any  reasonabh 
creature  ;  winch  is  forfeited  to  the  king;  to  be  applied  to  pious 
uses,  and  distributed  in  alms  by  his  high  almoner,  though  formed} 
destined  to  a  more  superstitious  purpose.  1  H.  P.  C.  419.  Pieta, 
lib.  1 .  c  25. 

It  seems  to  have  been  originally  designed  as  an  expiation  for  the 
souls  of  such  as  were  snatched  away  by  sudden  death  ;  and  fqi 
that  purpose  ought  properly  to  have  been  given  to  Holy  Church, 
in  the  same  manner  as  the  apparel  of  a  stranger  who  was  found 
dead,  was  applied  to  purchase  masses  for  the  geod  of  his  souh  And 
this  may  account  For  that  rule  of  law,  that  no  deodand  is  due,  where 
an  infant,  under  the  age  of  discretion,  is  killed  by  a  fall  froth  *  cart 
or  horse,  or  the  like,  not  being  in  motion ;  whereas,  if  an  aduh 
person  falls  from  thence,  and  is  killed,  the  j&irig  is  certainly  for 
feited*  3  Inst.  57.  I  H.  P.  C.  422.  Such 'infant  being  presume! 
incapable  of  actual  sin,  and  therefore  not  needing  a  deodand  to 
purchase  propitiatory  masses*    1  Comm.  300. 

Thus  stands  the  law,  if  a  person  be  killed  by  a  fall  from  a  thing 
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standing  still.  But  if  a  horse,  or  ox,  or  other  animal  of  big  owit 
motion*  kill  as  w^j]  an  infant,  as  an  adult ;  or  if  a  cart  run  over  hinn 
they  shall  in  cither  case  be  forfeited  as  deodands ;  which  is  grounded 
upon  this  additional  reason,  thai  such  misfortunes  are  in  pan  owing 
to  the  negligence  of  the  owner  j  and  therefore  he  is  properly 
punished  by  such  forfeiture.    Uraat*  I.  3.  c-  5* 

Where  a  thing  not  in  morion  is  the  occasion  of  a  man's  death, 
that  part  only  which  is  the  immediate  cause  is  forfeited  ;  as  if  a 
man  be  climbing  up  the  w  heel  of  a  cart,  and  is  killed  by  falling  from 
it,  the  wheel  alone  is  adeodand.  I  /*.  C  422 — But  wherever 
the  thing  is  in  motion,  not  only  that  part  which  immediately  gives 
the  wound,  (as  the  wheel  which  runs  over  his  body,)  but  all  things 
which  move  with  it,  and  help  to  make  the  wound  more  dangerous, 
(as  the  cart  and  loading,  which  increase  the  pressure  of  the  wheel,) 
are  forfeited.    1  Hawk.  F*  C.  c.  25. 

li  matters  not  whether  the  owner  of  the  thing  moving  to  the 
death  of  a  person  were  concerned  in  the  killing  or  not :  for  if  a 
man  kills  another  with  my  sword,  the  sword  is  forfeited,  JJoa.  & 
Stud,  d.  2.  c,  51.  And  therefore  in  all  indictments  for  homicide, 
the  instrument  of  death,  and  the  value,  arc  presented  ;md  found  by 
the  grand  jury  ;  (as  that  the  stroke  was  given  by  a  certain  penknife; 
value  6tf,)  that  the  king  or  his  grantee  may  claim  the  deodand. 
For  it  is  no  deodand,  unless  it  be  presented  y.s  such  by  a  jury  of 
twelve  men,    5  Inn!.  57.  5  Rep.  110.  I  Inst,  144, 

No  deodands  are  due  for  accidents  happening  upon  the  high  seftj 
that  being  out  of  the  jurisdiction  of  the  common  lav/;  but  if  a 
man  falls  from  a  boat  or  ship  in  fresh  water  and  is,  drowned,  it  hath 
been  said  i  hat  the  vessel  and  cargo  are  in  strictness  of  law  a  deo- 
dand.   3  fasti  58,     I  //.  P,  C.  423.  MolL  dc  Jur*  Marie.  2.  225. 

Juries  however  have  of  late  perhaps  too  frequently  taken  upon 
themselves  to  mitigate  these  forfeitures,  by  li  tiding  only  some  tri- 
fling thing,  or  part  of  at;  entire  thing,  to  have,  been  the  occasion  of 
the  death.  But  in  such  cases,  although  the  finding  by  tiie  jury  be 
hardly  warrantable  by  law,  the  court  of  K.  B.  hath  generally  refused 
to  interfere  on  behalf  of  the  lord  of  the  franchise,  to  assist  so 
unequitable  a  claim.    Foil,  on  ffomc.  266. 

Deodands,  us  w.-H  lis  olmT  f'H'ieiu  ;vs  in  general,  wrecks,  trea- 
sure-trove, &c.  may  be  granted  by  the  king  to  particular  subjects  as 
a  royal  franchise :  and  indeed  they  are  for  the  most  part  granted 
out  to  the  lords  of  manors,  or  other  liberties,  to  the  perversion  of 
their  original  design.     I  Comm.  299.  tt  strj* 

If  a  man  riding  over  a  river,  is  thrown  off  his  horse  by  the  vio- 
lence of  the  water,  and  drowned,  his  horse  is  not  deodand  j  for  his 
death  was  caused  per  cursum  ajUit*  2  Co*  483. 

If  a  person  wounded  by  any  accident,  as  of  a  cart,  horse,  Sec.  die 
within  a  year  and  a  day  after,  what  did  it  is  deodand :  so  that  if  a 
horse  strikes  a  man,  and  afterwards  the  owner  sells  the  horse, 
and  then  l he  party  that  was  stricken  dies  ol  the  stroke,  the  horse, 
notwithstanding  the  sale,  shall  be  forfeited  as  deodand.  Pltnod. 
260.  5  AY/*.  HO.  *% 

Tjhinga  fixed  to  the.  freehold ;  as  a  bell  hanging  in  a  steeple,::: 
wheel  of  a  mill,  &c.  unless  severed  from  the  freehold,  cannot  bt 
deodands.  2  Inst.  2SJ.  And  there  is  no  forfeiture  of  a  drodand, 
till  the  matter  is  found  of  record,  by  the  jury  that  finds  the  death  ; 


DEPARTURE. 


247 


who  ought  also  to  find  and  appraise  the  dccdand,  5  Refi.  110.  1 
Inxt.  144*  After  the  coroner's  inquisition,  the  sheriff  is  answerable 
for  the  value,  where  the  dcadand  belongs  to  the  king1  j  and  he  may 
tevy  the  same  on  the  town,  &c.  Wherefore  the  inquest  ought  to 
find  the  value  of  it.    1  Bfcw*.  7J.  C. 

Grants  of  deodunds  how  to  be  enrolled,  3  &;  4  J£",  jt/.  c.  22. 
^rfr.  1.  The  goods  and  chattels  of  feto  de  *rT  were  likewise 
anciently  held  to  be  deodands,  and  are  now  forfeitable  to  the  crown. 
See  tit.  Fete  tfr       i  irVt  443. 

DE  ON'EKANDO  PRO  RATA  PORTIONIS,  A  writ  where  a 
person  is  distrained  for  rent,  that  ought  to  he  paid  by  others  pro- 
poriionably  with  him.  F.  .V.  234.  If  a  man  hold  twenty  acres 
of  label,  by  fealty  and  twenty  shillings  rent  ;  and  he  aliens  one 
acre  to  one  person,  and  another  acre  to  another,  Sec,  the  lord  5 hull 
not  distrain  one  alienee  for  the  whole  rent,  but  for  the  rate  and 
value  of  the  land  he  hath  purchased,  kc.  And  if  he  be  distrained 
for  mot  e,  he  shall  have  this  writ.    JVrw.  JVat.  Brev.  536. 

DEPARTURE,  A  term  of  law  properly  applied  to  a  defendant, 
who  first  pleading  one  thing  in  bar  of  an  action,  and  being  replied 
unto,  in  his  rejoinder,  quits  that  and  shows  another  matter  contrary 
fo,  or  not  pursuing  his  first  plea,  which  is  culled  a  departure 
from  hh  pita:  also  where  a  plaintiff  in  his  declaration  sets  forth 
one  thine;,  and  after  ihc  defendant  hath  pksdedj  the  plaintiff  in  his 
replication  shows  new  matter  different  from  his  declaration)  this  is 
a  departure.  Piowd.  7,  3.  2  hist,  147.  liut  if  a  plaintiff  in  his  re- 
plication depart  from  his  count,  and  the  defendant  takes  issue  upon 
It;  if  it  be  found  for  the  plaintiff,  the  defendant  shall  take  no  ad- 
Witagp  of  that  departure ;  though  it  would  have  been  otherwise; 
if  he  had  demurred  upon  it.    Rayi"*  36.  1  Lilt.  Abr.  444. 

If  a  man  plead  a  general  agreement  in  bar,  and  in  his  rejoinder* 
allege  si  special  one,  this  is  a  departure  in  pleading  :  and  if  an 
action  is  brought  at  common  law 9  and  the  plaintiff  by  his  replica- 
tion would  maintain  it  by  virtue  of  a  custom.  Sec.  it  hath  been  held 
a  departure*  I  JfeU.  Ahr*  63S.  Where  a  matter  is  omitted  at 
first,  it  is  a  de/fartute  to  plead  u  afterwards.  Ibid.-  If  in  covenant, 
the  defendant  pleads  performance  ;  arid  after  rejoins  that  the  plain  - 
tiff  ousted  him,  it  is  a  departure  from  his  plea.  Raijm,  22.  In  debt 
upon  bond  for  performance  of  covenants  in  a  lease,  the  defendant 
pleaded  performance  ;  and  afterwards  in  his  rejoinder  set  forth 
that  so  much  was  paid  in  money,  and  so  much  in  taxes,  &c  upon 
demurrer,  it  was  adjudged  a  departure  from  the  plea;  because  lie 
had  pleaded  performance,  and  after  ,va;  db  set  forth  other  matter  of 
excuse,  &c<  I  Strfk.  221. 

Debt  upon  bond  for  performance  of  an  award,  made  for  payment 
Sff  money  ;  if  the  defendant  ph  ad  performance,  and  the  plaintirl 
having  replied  and  assigned  a  breach  of  non-payment,  5cc.  the  de- 
fendant rejoins  that  he  is  ready  to  pay  the  money  at  the  day,  &c. 
this  is  a  departure  from  his  plea ;  for  performance  is  payment  of 
the  money  ;  and  payment,  and  ready  to  pay,  are  different  issuer 
Sid.  lo.  A  Leon.  79.  In  debt  upon  bond  for  non-performance  oi 
an  a  wart!,  the  defendant  pleads  that  the  award  was,  that  he  should 
release  ell  suits  to  the  plaintiff,  which  he  hud  done  j  the  plaintiff 
replies  that  such  an  sward  was  made,  but  that  the  award  was  fur- 
ihcr.  that  the  defendant  should  pay  to  the  plaintiff  such  a  sum.  See 
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the  defendant  rejoins  that  true  it  is,  that  by  the  award  he  was  to 
pay  the  plaintiff  the  said  sum,  but  that  the  award  was  also,'  that 
the  plaintiff  should  release  to  the  defendant  all  actions,  &c.  which 
he  had  not  done  j  oti  demurrer,  this  was  held  a  departure  from  the 
pica  ;  being  all  new  mutter.  2  Bulst.  39.  Godb.  155.  I  AW*.  637, 
After  nudum  fficerunt  arbitrium^  the  defendant  cannot  plead  that 
the  award  is  void,  without  being  a  departure  from  the  Former  plea  : 
and  if  where  nut  tielagard  is  pleaded,  then  the  award  is  set  forth, 
and  a  joinder  that  h  was  not  tendered,  it  is  a  departure,  1  Lev. 
133.  Luttu,  385* 

A  depart tire  must  be  always  from  something  that  is  material, 
or  it  will  not  be  allowed  :  if  in  trespass  for  taking  goods,  the  plain- 
tifT  reply,  that  after  the  taking,  the  defendant  converted  them  to  his 
own  use,  this  being  an  abuse,  makes  a  trespass :  and  the  conver- 
sion is  either  trover  or  trespass  at  the  plaintiff's  election,  so  that 
by  his  replication  he  may  make  it  trespass,  and  be  no  departure, 
L  Saik.  221,  222.  In  circumstances  of  time^  laid  as  to  promises, 
the  plaintiff  is  not  tied  to  a  precise  day ;  for  if  the  defendant  by 
his  plea,  force  the  plaintiff  to  vary,  it  is  no  departure  from  his  de- 
claration. 1  Areh\  640,  641.  And  if  another  place  be  mentioned  in 
the  replication,  in  action  of  debt ;  as  this  is  a  personal  thing,  it  is 
no  departure,  because  he  who  is  indebted  to  another  in  one  place, 
is  so  in  every  place.    Sid.  228. 

If  new  matter  which  explains  or  fortifies  thenar, be  rejoined  by 
the  defendant,  it  is  not  a  departure.  I  Wils.  8,  97,  98-  Co.  Litt. 
304.  a. 

A  departure  being  a  denial  of  what  is  before  admitted,  is  a  say- 
ing and  unsaying,  and  for  that  an  issue  cannot  be  joined  upon  it, 
it  is  bad  for  the  incertainty.  1  Lilt.  444.  See  further,  tit.  Pleading, 
Abvfl  A$»ignmcnti  Trespass. 

Departure  in  despite  of  the  court,  and  entry  of  it,  see 
[\t.  Default. 

Departure  of  coin  and  silver,  The  parti?igt  or  dividing  of 
rhose  metah,  from  others  that  arc  coarser.    See  stat.  4  Hen.  VTL 

UEPOPULATIO  AGRGRUM,  Destroying  and  ravaging  a 
country  \  an  offence  where  the  benefit  of  clergy  was  denied  at 
common  law.    2  Hal,  PL  333*    See  tit.  Clergy,  benefit  of. 

DEPOPULATION,  depopulating  Is  a  wasting  or  destruction  ; 
a  desolation  or  unpeopling  of  any  place,  by  fire,  sword,  pestilence, 
&c.  12  JUp.  30. 

DEPOPULATORE5  AGRORUM.  These  were  great  offenders, 
by  the  ancient  common  law  ;  so  called,  because  by  prostrating  and 
ruining  of  houses  for  habitation  of  the  king's  people,  they*  as  it  \vereT 
depopulated  towns  and  villages,  leaving  them  without  inhabitants. 
See  stat.  4  Hen.  IIL  c,  2,   3  Inst.  204.  and  tit.  Clergy*  &en<fit  of. 

DEPOSITION,  depoaitto.^  The  testimony  of  a  witness,  other- 
wise called  a  dcj.'yiiOH,  put  down  in  writing  by  way  of  answer  to  in- 
terrogatories exhibited  for  that  purpose,  in  chancery,  irV.  Proof  in 
Lhe  high  court  of  chancery  is  by  depositions  of  witnesses  ;  and  the 
copies  of  such  regularly  taken  and  published)  are  read  as  evidence 
at  the  hearing*  For  the  purposes  of  examining  witnesses  in  or 
near  London,  there  is  an  examiner's  office  appointed  :  but  for  such 
as  live  in  the  county,  a  commission  to  examine  witnesses  is  usual- 
ly granted  <o  four  commissioners,  two  named  of  each  side,  or  any 
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three  or  two  of  them  to  take  the  depositions  there-  And  if  the 
witnesses  reside  beyond  sea,  a  commission  may  be  had  to  examine 
them  there,  upon  their  own  oaths ;  and,  if  Foreigners,  upon  the 
oaths  of  two  skilful  interpreters.  And  it  hath  been  established, 
that  the  deposition  of  a  Heathen  who  believes  in  the  Supreme 
Being  taken  by  comm lesion  in  the  moat  solemn  manner,  according 
to  the  custom  of  his  own  country,  may  be  read  in  evidence.  1  Atk, 
2L  The  commissioners  are  sworn  to  take  the  examinations  truly 
and  without  partiality,  and  not  to  divulge  them  till  published 
in  the  court  of  chancery  \  and  their  clerks  are  also  sworn  to  secre- 
cy. The  witnesses  are  compellable  by  process  of  subpsmu,  as  in  the 
courts  of  common  law,  to  appear  and  submit  to  examination*  And 
when  their  depositions  are  taken,  they  are  transmitted  to  the  court 
with  the  same  care  that  the  answer  of  a  defendant  is  sent,  3  Comm. 
449. 

After  a  witness  is  fully  examined,  the  examinations  are  read  over 
to  him,  and  ihe  witness  is  at  liberty  to  alter  or  amend  any  thing  \ 
after  which  he  signs  them,  and  then,  and  not  before ,  the  examina- 
tions are  complete,  and  good  evidence.  1  P.  Wma»  415.  The  same 
practice  prevails  in  the  Commons,  in  ecclesiastical  causes. 

Where  a  witness  was  examined  in  a  cause  in  chancery,  and  be- 
fore signing /tis  examination  died,  the  master  of  the  rolls,  upon  ad- 
vising with  the  master  in  chancery  then  in  court,  denied  the  ma- 
king use  of  the  deposition s,  as  being  not  perfect*  I  P.  Wms.  414. 

But  where,  after  an  order  J'or  fiu6iicationi  defendant  examined  a 
witness,  and  then  perceiving;  the  irregularity,  (it  being  after  publi- 
cation,) the  defendant  on  the  usual  ajfidavit  by  himself,  his  clerk  in 
court,  and  solicitor,  that  they  had  not  sceu^  nor  vjouUI  stf,  amj 
of  the  depositions,  got  an  order  to  re-examine  this  witness  ;  but  be- 
fore re-examination  the  witness  died ;  upon  affidavit  of  this,  Ld. 
Ch.  Parker  ordered  that  the  defendant  might  make  use  of  the 
depositions ,  the  re-examination  being1  prevented  by  the  act  of  God, 
W\nrw*.  415* 

Depositions  in  the  chancery  after  a  cause  is  determined,  may  be 
given  in  evidence  in  a  trial  at  bar  in  B.  R.  in  a  suit  for  the  same 
matter,  between  the  same  parties,  if  the  party  that  deposed  be  dead  ; 
but  not  otherwise,  for  if  he  be  living,  he  must  appear  in  person  in 
court  to  be  examined,  &c.  1  Lilt.  Abr.  445, 

Sec  further,  as  to  the  admission  of  written  depositions  in  evidence 
at  common  law,  Buli.  .V.  P.  229.  239— 242.  and  this  Diet.  \h.  Evi- 
dence. 

Depositions  of  informers,  See  taken  upon  oath  before  a  coroner, 
upon  an  inquisition  of  death  j  or  before  justices  of  peace  on  a  com- 
mitment or  bailment  of  felony,  may  be  give.]  in  evidence  at  a  trial 
for  the  same  felony;  if  it  be  proved  on  oath  that  the  informer  is 
dead,  or  unable  to  travel,  or  kept  away  by  the  procurement  of  the 
prisoner  ;  and  oath  must  be  made  that  the  depositions  arc  the  same 
that  were  sworn  before  the  coroner  or  justice,  without  any  altera- 
tion.   2  H.  P.  C. 

Depositions  taken  before  a  coroner,  cannot  be  given  in  evidence 
upon  an  appeal  for  the  same  death  ;  because  it  is  a  different  prose- 
cution from  that  wherein  they  were  taken :  And  it  has  been  ad- 
judged, that  the  evidence  given  by  a  witness  al  one  trial,  could 
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not,  in  the  ordinary  course  of  justice,  be  made  use  of  against  a 
*  riminal,  on  the  death  of  such  witness,  at  another  trial,  2  H.  P.  C. 

The  examinations  of  witnesses  abroad,  and  of  such  as  are  aged  or 
going  abroad  de  bene  rs*?,  to  be  read  in  evidence,  if  the  trial  should 
be  deferred  till  after  their  death  or  departure,  are  now  very  fre- 
quently effected  by  mutual  consent  in  trials  at  common  law,  if  the 
parties  arc  open  and  candid:  and  this  may  also  be  done  indirectly 
at  any  time,  through  the  channel  of  a  court  of  equity :  but  such  a 
practice  has  never  yet  been  adopted  directly  as  a  rule  of  a  court  of 
law.  Vei,  where  the  cause  of  action  arises  in  India,,  and  a  suit  is 
brought  thereupon  in  any  of  the  courts  of  Westminster*  the  court 
may  issue  \x  commission  to  examine  witnesses  upon  the  spot,  and 
transmit  the  depositions  to  England.  Stat.  J  3  Geo.  111.  c.  63.  See 
tit.  £a&( -India  Company. 

Deposition  Is  used  in  the  law  in  another  sense,  viz.  to  signify 
the  depriving  a  person  of  some  dignity.    See  tit*  Degradation^  Dc- 

Deposition  is  also  taken  for  death  ;  and  dies  drpesitionis^  the  day 
of  one's  death.   Zjti.  Diet. 

DEPRIVATION,  defirtvaiio^  A  depriving  or  taking  away  >  as 
when  a  bishop,  parson,  vicar,  S=c.  is  deposed  from  his  preferment. 
Of  deprive;  torn  there  are  two  sorts,  deprivatio  d  benejicio,  and  ab 
officio;  the  deprivation  a  benejieio  is  when  for  some  great  crime,  &c 
a  minister  is  wholly  deprived  of  his  living  =  And  deprivation  ab  offi- 
cio is  where  a  minister  is  forever  deprived  of  his  orders,  which  U 
also  called  deposition  or  degradation  ;  and  is  commonly  for  some 
heinous  offence  meriting  death,  and  performed  by  the  bishop  in  a 
solemn  manner.    Blount.    Sec  Degradation* 

Deprivatio  a  beneficio  is  an  act  of  the  spiritual  court,  grounded 
upon  some  crime  or  defect  in  the  person  deprived,  by  which  he  is 
discharged  from  his  spiritual  promotion  or  benefice,  upon  sufficient 
cause  proved  against  him.    1  JVth,  Abr.  641- 

ifeprivation  may  also  be  by  a  particular  clause  in  some  act  of 
parliament :  the  deprivation  of  bishops,  Ecc.  is  declared  law  ful  by 
staL  39  EHz*  c.  8-  And  by  the  king's  commission,  as  he  hath 
the  supremacy  lodged  in  him, a  bishop  may  be  deprived:  for  since 
a  bishop  is  vested  with  that  dignity  by  commission  from  the  king, 
it  is  reasonable  he  should  be  deprived,  where  there  is  just  cause, 
by  the  same  authority :  but  the  canons  direct,  that  a  bishop  shall 
be  deprived  m  a  synod  of  Use  province ;  or,  if  that  cannot  be  as- 
sembled, by  the  archbishop,  and  tw  elve  bishops  at  least,  not  as  his 
assistants,  but  as  judges.  It  has  been  adjudged,  that  an  archbi- 
shop may  deprive  a  bishop  for  simony,  &c,  for  he  hath  power  over 
bis  suftVagans,  who  may  be  punished  in  the  archbishop's  court  for 
anv  offence  against  their  duty.    I  Sa!k.  134.    See  tit.  Bishop. 

The  causes  of  deprivation  are  many  :  if  a  clerk  obtain  a  prefer- 
ment in  the  church,  by  simoniacal  contract;  if  he  be  an  excommu- 
jiicate,  a  drunkard,  fornicator,  adulterer,  infidel,  schismatic  or  he- 
retic j  or  guilty  of  murder,  manslaughter,  perjury,  forgeiy,  &c. 
If  a  clerk  be  illiterate,  and  not  able  to  perform  the  dufy  of  his 
church ;  if  he  is  a  bcu^dLilous  person  in  his  life  and  conversation ; 
or  bastardy  is  objected  against  him  ;  if  one  be  a  mere  layman,  am! 
list  in  holy  orders;  or  under  age,  viz*  the  age  of  ttventy-three 
years  *,  be  disobedient  and  incorrigible  to  his  ordinary ;  or  a  non- 
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conformist  to  the  canons  j  if  a  parson  refuse  to  use  the  common 
prayer,  or  preach  in  derogation  of  it ;  do  not  administer  the  sa- 
craments, or  read  the  articles  of  religion,  See.  See  tit.  Parson,  CU>r~ 

If  any  parsoib  vicar,  &c.  have  one  benefice  with  cure  of  souls, 
and  take  plurality,  without  a  faculty  or  dispensation :  or  if  lie  com- 
mit waste  in  the  houses  and  lauds  of  the  church,  called  dilapida- 
tions, all  these  have  been  held  good  causes  for  defiritration  of  priests. 
Degg't  Pars<mr&  Counsellor^  98t,  99.  &c.  3  Iwt.  204.  See  tit.  Ad- 
•vovjson  II.  Chaplain,  Cession.  And  refusing  to  use  the  common 
prayers  of  the  church,  plurality  of  livings,  &c,  are  causes  otdefirii 
yjsifion  ipso  fueto,  in  which  case  the  church  shall  be  void,  without 
any  sentence  declaratory  ;  and  avoidances  by  act  of  parliament  need 
no  declaratory  sentence  :  hut  in  other  cases  there  must  be  a  de- 
claratory sentence.    Dyer,  275.    See  tit.  Parson, 

Where  a  benefice  is  only  voidable,  but  not  void,  before  sentence 
Qj  deprivation,  the  party  must  be  cited  to  appear ;  there  is  to  be  a 
libel  against  him,  and  a  lime  assigned  to  answer  it,  and  also  liber- 
ty for  advocates  Lo  plead,  and  after  all  a  solemn  sentence  pronoun- 
ced :  though  none  of  these  formalities  are  required,  where  the 
living;  is  made  ipso  facto  void.  Can.  122,  II  a  deprivation  be  for 
a  thing  merely  of  ecclesiastical  cognisance,  no  appeal  lies;  hut 
the  party  has  his  remedy  by  a  commission  of  review,  which  is  grant- 
ed by  the  king  of  mere  grace.    Moor,  781. 

DEPUTY,  deputatus*]  One  that  exercises  an  office,  &c.  in  an- 
other man's  right ;  whose  forfeiture  or  misdemeanor,  shall  cause 
hhn,  whose  dcfiuty  he  is,  to  lose  his  office.  The  common  law  takes 
notice  of  deputies  in  many  cases,  but  it  never  takes  notice  of  under- 
deputies ;  for  a  dt/iuty  is  generally  but  a  person  authorized,  who 
cannot  authorize  another.  ]  Lill.  Abr.  446,  A  man  cannot  make 
his  deputy  in  all  cases ;  except  the  grant  of  the  office  justify  him 
in  it,  and  where  it  is  to  one,  to  execute  by  deftuty,  Ifc. 

And  there  is  a  great  difference  between  a  dcfmtij  and  assignee 
of  an  office  ;  for  an  assignee  hath  an  interest  in  the  office  itself, 
and  doth  all  things  in  his  own  name;  for  whom  his  grantor  shall 
not  answer,  unless  in  special  cases.  But  a  deputy  hath  not  any  in- 
tercst  in  the  office,  but  is  only  the  shadow  of  the  officer,  in  whose 
name  he  doth  all  things.  And  where  an  officer  hath  power  to  make 
assign 5)  he  may  implicitly  make  deputies.  And  a  sheriff  may  make 
a  deputy,  or  under-sheriff,  although  he  have  not  such  express  words 
in  his  patent.    9  Rep.  49.  Cowei. 

A  deputy  cannot  make  a  deputy  j  because  it  implies  an  assign- 
ment of  his  whole  power,  which  he  cannot  assign  over ;  but  he 
may  empower  another  to  do  a  particular  act*   I  Suite.  96.  JLift,  37°. 

Judges  cannot  act  by  deputy,  hut  are  Lo  hold  their  courts  in  per- 
son ;  for  they  may  not  transfer  their  power  over  to  others.  2  Haw/:* 
P.  C.  c.  I.  §  9.  lint  it  has  been  adjudged,  that  recorders  may  hold 
their  courts  by  deputy.  I  Lev.  7.6.  The  office  of  ctutas  brevium 
and  chirographcr  in  C\  B<  cannot  be  executed  by  deputy.  1  Nets. 
Abr.  644h  A  steward  of  a  court  may  make  a  deputy  ;  and  acts  of  an 
under-stc  ward's  depiity  have  been  held  good  in  some  cases.  Crc 
$iiz.  534. 

A  coroner  ought  not  to  execute  his  office  by  deputy,  it  being  a 
judicial  office  o  f  t  r  ust ;  and  judicial  offices  arc  annexed  to  the  per- 
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Soil-  1  tdit  446.  If  the  office  of  parkership  Lie  granted  to  one,  tie 
may  not  grant  this  to  another;  because  it  is  an  uffice  of  trust  and 
con  Science.    Ttrmp  de  Ley. 

A  bailiff  of  a  liberty  may  make  a  deputy.  Cro.  Jec,  240.  And 
a  constable  may  make  a  dcfmty3~who  may  execute  the  warrant  di- 
rected to  the  constable,  &c    2  Danv.  4S2.    See  tit-  Countable. 

When  an  office  descends  to  an  infant,  idiot,  £cc.  such  may  make 
a  deputy  of  course.  9  Hefi.  47.  Where  an  office  is  granted  to  a 
man  and  his  heirs,  he  may  make  an  assignee  of  that  office  ;  and  bj 
consequence  a  deputy. 

K  deputy  an  office  hath  no  interest  therein,  but  doth  all  things 
in  his  master's  name,  and  his  master  shall  be  answerable  ;  but  an 
assignee  hath  an  interest  in  the  office,  and  doth  all  things  in  his 
own  name,  for  whom  his  grantor  shall  not  answer,  unless  in  spe- 
cial cases.    Terms  de  Ley. 

A  superior  officer  must  answer  for  his  deputy  in  civil  actions,  if 
he  is  not  sufficient :  but  in  criminal  cases  it  is  otherwise,  where 
deputies  are  to  answer  for  them  selves.  2  Inst.  19  \>  466.  JDoct.  & 
Stud.  c.  42.    Sec  tit,  OJpcer. 

UE  QUIBUS  SUK  DISSEISIN,  A  writ  of  entry,  see  Fiez.  .V 
B.  191. 

DER,  From  the  Sax.  deor,  /era The  names  of  places  begin- 
ning with  this  word,  signify  that  formerly  wild  beasts  herded  there 
together* 

D  ERA  TON  or  DEREYN",  disraiionare,  dtrationare.']  Seems  to 
be  derived  literally  from  the  Fi\  deraigner  or  deranger,  to  con- 
found and  disorder,  or  to  turn  out  of  course  or  displace  ;  as  derail- 
ment or  departure  out  of  religion;  stat-  31  Htn.  VIII.  cap.  fi.  and 
derailment  and  discharge  of  their  profession;  stat.  33  Hcn.VlU. 
c.  29,  which  is  spoken  of  those  religious  men  that  forsook  their 
orders  or  profession;  and  so  doth  Kitchen  use  it,  where  he  says  the 
lessee  entered  into  religion,  arid  afterwards  v.  as  deraignedyfli  157. 

In  out'  common  lata  this  wdrd  is  used  divcrsly;  but  generally  to 
firovf)  viz.  to  deraign  that  right,  diratgn  the  warranty,  ixc.  G/any. 
lib.  2,  cap.  6,  Fitz.  M  />.  146-  If  a  man  hath  an  estate  in  fee 
with  warranty,  and  enfeoffs  a  stranger  with  warranty,  and  dies ;  and 
the  feoffee  vouches  the  heir,  the  heir  shall  deraign  the  first  war- 
ranty^  &c>  Pldiod.  7.  And  joint-tenants  and  tenant*  in  common  shall 
have  a^  10  the  intent  to  deraign  the  warranty  paramount,  SI  lien, 
VIII.  cap.  L  See  Bract,  lib.  3..  tract.  '2.  cap.  28.  Britton  appli- 
cth  this  word  to  a  summons  that  they  be  challenged  as  defective, 
or  not  lawfully  made,  eafi.  2 1 .  And  SRtnv  confounds  it  with  our  wa- 
ging and  making  of  law.    See  Lex  Deraisma. 

Perhaps  this  word  deraign,  and  the  word  dcrnignment  derived 
from  it,  may  be  used  in  the  sense  of  to  pro-tit  and  a  proving,  by 
disproving  of  what  is  asserted  in  opposition  to  truth  and  fact. 

DERELICT,  derelict  us.']  Any  thiftg  forsaken  or  left;  or 
v/ilfully  cast  away.  Derelict  lands  suddenly  left  by  the  sea  belong 
to  the  king  :  but  if  the  sea  shrink  back  so  slowly  that  the  gain  be 
by  little  and  lulled  e.  by  small  and  imperceptible  degrees,  it  shdl 
go  to  the  owner  of  tlx e  lands  adjoining.    See  2  Comm.  26  L 

Derelict  (Ship)  Is  a  vessel  forsaken  at  sea.  Sir  Leolita 
Jenkins  defines  derelicts  to  be  "boats  or  other  vessels  forsaken, 
or  found  on  the  seas  without  any  person  in  them Of  these,  the 
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admiralty  has  but  the  custody,  and  the  owner  may  recover  them 
within  a  year  and  a  day/'    See  1  Fob.  Adm,  Rtfr.  41. 

In  cases  of  derelict  ships?  an  allowance  is  made  in  the  nature  of 
salvage  of  two  filths  or  more,  where  the  case  of  salvage  has  been 
attended  with  danger.    A  Hob.  Adnu  Fe/i.  194. 

DESCENDER,  Writ  otformcdon  in.  A  writ  which  lieth,  where 
a  gift  in  tail  is  made,  and  the  tenant  in  tailalienes  the  lands  entailed, 
or  is  disseised  of  them  and  dies ;  the  heir  in  rail  shall  have  this 
Writ  against  him,  who  is  then  the  actual  tenant  of  the  freehold. 
Fitz.  'Ml'M.  211,  212.    Sec  tU.  Formed  on. 


DESCENT,  or  Hereditary  Succession. 

Lat,  Descensus  :  Fr.  Distent ;  in  which  latter  way  the  term  is 
usually  spelt  in  all  old  law  books.]  The  title  whereby  a  man, 
on  the  death  of  his  ancestor,  obtains  the  freehold  of  such  ancestor, 
by  right  of  representation,  as  his  heir  at  law.  It  is  otherwise  de- 
fined, the  order  or  means  whereby  lands  or  tenements  are  de- 
rived unto  any  man  from  his  ancestor.  An  heir  is  he  upon  whnm 
the  law  easts  the  estate  immediately  on  the  death  of  his  ancestor; 
and  the  estate  so  descending,  is  in  law  called  the  inheritance. 
See  2  Comm.  200.  lib.  2.  c*  14,  from  whence  much  of  the  follow- 
ing matter  is  abridged. 

It  may  not  be  a  useless  preliminary  observation,  that  the  law  of 
descents  of  real  estates  is  totally  distinct  from  that  of  the  distribu- 
tion of  /icrsonai  firqfierty;  for  which  latter,  sec  tit.  Executor  III. 
V.  8. 

Descent*  being  created  by  lata,  and  the  most  ancient  title,  it  is 
termed  the  worthiest  means  hy  which  land  can  be  acquired;  and 
an  heir  is  in  by  that,  in  preference  to  a  grant,  or  devise,  Sec. 
which  are  called  titles  by  purchase.  It  is  a  rule  in  law,  that  a. 
man  cannot  raise  a  fee -simple  to  his  own  right  heirs,  by  the 
name  of  heirs,  as  a  purchase*  either  by  conveyance  or  devise  ;  for 
if  he  devise  lands  to  one  who  is  the  heir  at  law,  the  devise  is  void, 
and  he  shall  take  by  descent*  Dyer*  54.  126.  And  it  is  the  same 
where  the  lands  will  come  to  the  heir,  cither  in  a  direct  or  col- 
lateral line ;  or  where  the  heir  comes  to  an  estate  by  way  of  limit- 
ation, when  the  word  heir  a  is  not  a  word  of  purchase*  Ibid*  A 
father  hath  two  sons  by  several  venters,  and  clevises  his  land  to 
his  wife  for  life,  and  after  her  decease  to  his  eldest  son ;  though  the 
son  doth  not  take  the  estate  presently  on  the  death  of  his  father,  he 
shall  be  in  by  descc?*t,  and  not  by  purchase,  and  the  devise  shall 
be  void  as  to  htm.  Sty.  143;  I  A%/g.  Abr.  645.  But  it  is  said 
he  may  make  his  election,  and  take  by  devise,  if  he  pleases. 

A  man  being  seised  of  lands  which  he  had  by  the  mother's  side, 
devised  them  to  his  heirs  on  the  part  of  his  mother;  and  it  was 
ad  judged  j  that  the  devisee  shall  take  by  descent*  3  JLcv.  1 27.  And 
when  the  heir  takes  that  which  his  ancestor  would  have  taken  if 
Jiving,  he  shall  take  it  by  descent,  and  not  by  purchase.  2  Danv. 
557.  But  generally,  where  an  estate  is  devised  to  the  heir  at  law, 
attended  with  a  charge*  as  to  pay  money,  debts,  kc.  in  such  case 
he  takes  by  purchase*  and  not  by  descent.  Though  conditions  to 
pay  money  have  been  construed  only  a  charge  in  equity;  and 
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that  they  do  not  alter  the  descent  at  common  law,    i  Lutttt. 

1    Scik.   241-    See  further,  £it.   Limitation)   Purchase^  Estate, 

WilL 

IF  one  die  seised  of  land,  in  which  another  hath  right  to  enter, 
and  it  descends  to  his  heir;  such  descent  shall  take  away  the 
other's  l  ighter  entry,  and  put  him  to  his  action  for  recovery  there- 
of Stat.  33  Hen.  VIII.  cop.  S3.  Co,  Lift.  237.  But  a  descent  of 
such  things  as  lie  in  grant,  as  advowsons.  rentst  commons  in  gross, 
&c,  puts  not  him  who  hath  right  to  his  action.  Co.  Lift.  237.  2 
Danv.  .4hr,  561.  And  a  descent  shall  not  take  away  the  entry  of 
an  infant ;  nor  of  *.fcme  covert,  where  the  wrong  was  done  to  her 
during  the  coverture.    2  Danv.  563.    See  tit.  Entry. 

The  doctrine  of  descent st  or  law  of  inheritance  in  fee -simple,  is 
a  point  of  the  highest  importance;  and  is  indeed  ihe  principal  ob- 
ject of  the  Jaws  of  real  property  in  England.  All  the  rules  relating 
to  purchases,  whereby  the  legal  course  of  descents  is  broken  and 
altered,  perpetually  refer  to  this  settled  law  of  inheritance,  as  a 
datum  or  fust  principle  universally  known,  and  upon  which  their 
subsequent  limitations  are  to  work. 

In  order  therefore  to  treat  a  subject  of  this  universal  conse- 
quence the  more  clearly,  it  seems  better  to  lay  aside  such  mat- 
ters as  will  only  tend  to  cause  embarrassment  and  confusion.  The 
question,  who  are,  and  who  are  not  capable  of  being  heirs,  comes 
more  properly  under  the  titles  Hrirt  Attainder^  Escheat  t  which 
see*  We  may  also  pass  over  the  frequent  division  of  descents, 
into  those  by  custom^  statute,  and  common  Otv>.  As  to  descents 
by  particular  custom^  as  to  all  the  sons  in  giruclkind,  or  to  the 
voungest  in  Borough  English^  see  those  titles,  and  tit.  Custom ; 
and  as  to  descents  by  statute,  or  fees-tail  per  forworn  dcniy  in  pur- 
suance of  the  stat.  of  Wcstm.  2.  see  tit.  Estate^  Limi:ati&nsi 
Tenure. 

As  the  law  of  descents  depends  not  a  little  on  the  nature  of 
kindred*  and  the  several  degrees  of  consanguinity,  it  will  be  pre- 
viously necessary  to  st^te,  briefly,  the  true  notion  of  this  kindred 
or  alliance  in  blood. 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these 
subjects  to  be  vinculum  fiersonarum  ab  eodem  stipitc  descendentittm  ; 
the  connexion  or  relation  of  persons  descended  from  the  same 
stock  or  common  ancestor.  This  consanguinity  is  either  lineal  or 
collateral. 

Lineal  consanguinity,  is  that  which  subsists  between  persons,  of 
whom  one  is  descended  in  a  direct  line  from  the  other,  as  be- 
tween a  man  and  his  father,  grandfather,  and  great-grandfather, 
and  so  upwards,  in  the  direct  ascending  line  :  or  between  a  man  and 
his  son,  grandson,  great-grandson,  and  so  downwards  in  ihe  direct 
descending  line.  Every  generation,  in  this  lineal  direct  consan- 
guinity! constitutes  a  different  decree,  reckoning  either  upwards  or 
downwards ;  the  father  is  related  jii  the  first  degree,  and  so  like- 
wise is  the  son  ;  grandsircand  grandson  in  the  second  ;  great-grand- 
sirc  and  great-grandson  in  the  third.  This  is  the  only  natural  way 
of  reckoning  the  degrees  in  the  direct  line,  and  therefore  univer- 
^uliy  obtains,  as  well  in  the  civil  and  canony  as  in  the  common  tow. 

Collateral  kindred  answers  to  the  same  description :  collateral 
relations  agreeing  with  the  lineal  in  this,  that  the v  descend  from 
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he  sum;  slock  or  ancestor;  but  differing  in  this,  that  they  do  not 
descend  otic  from  the  other.  Collateral  kinsmen  are  such  then  as 
lineal] v  spring  from  c:n;  and  the  same  ancestor,  who  is  the  *tirfls7 
or  root,  the  stificx,  trunk,  or  common  stock,  from  whence  these 
relations  arc  branched  out-  As  if  a  man  hath  two  sons,  who  have 
each  a  numerous  issue  ;  both  these  issues  are  lineally  descended 
From  him  as  their  common  ancestor ;  and  they  are  collateral 
kinsnien  to  each  other,  because  they  are  all  descended  from  this 
common  ancestor,  and  all  have  a  portion  of  his  blood  in  their  veins, 
which  denominates  them  coiisanguincos. 

The  very  being  of  collateral  consanguinity  consists  in  this  de- 
scent, from  one  of  the  same  common  ancestor.  Thus  A.  and  his 
brother  are  related :  Why  ?  Because  both  are  derived  from  one 
father :  A.  and  his  first  cousin  arc  related  ;  Why  ?  Because  both 
descended  from  the  same  grandfather;  and  his  second  cousin's 
claim  to  consanguinity  is  this,  that  they  are  both  derived  from  one 
?.nd  i lie  same  greatgrandfather*  In  short,  as  many  ancestors  as 
a  man  has,  so  many  common  stocks  he  has,  from  which  collateral 
kinsmen  may  be  derived. 

The  method  of  computing  these  degrees  in  the  canon  law, 
which  our  law  has  adopted,  (Co.  Litt.  23.)  is  as  follows:  We 
begin  at  the  common  ancestor,  and  reckon  downwards;  and  in 
whatsoever  degree  the  two  persons,  or  the  most  remote  of  them, 
is  distant  from  the  common  ancestor,  that  is  the  degree  in  which 
thev  arc  related  to  each  other.  Thus  A.  and  his  brother  are  re- 
lated in  the  first  degree ;  for  from  the  Father  to  each  of  them  is 
counted  only  one ;  A.  and  his  nephew  arc  related  in  the  second 
degree ;  for  the  nephew-  is  two  degrees  removed  from  the  com- 
mon ancestor;  viz.  his  own  grandfather,  the  father  oi \  A.  2  Comm. 

The  learned  Commentator  then  proceeds  to  lay  down  a  series 
of  rules,  or  canons  of  inheritance,  according  to  which,  estaLes 
are  transmitted  from  the  ancestor  to  the  heir,  with  an  explanatory 
comment. 

I,  The  first  rile  is,  that  inheritances  thall  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seised,  in  itijinititnu 
ijnt,  shall  never  lineally  ascend. 

By  law  no  inheritance  can  vest,  nor  can  any  person  be  the  ac- 
tual complete  heir  of  another,  till  the  ancestor  is  previously  dead. 
A'tmo  est  Jtarez  viventis.  Before  that  time  the  person  who  is  next 
in  the  line  of  succession  is  called  an  heir  apparent,  or  heir  pre- 
sumptive. Heirs  ajifmrent  are  Such,  whose  right  of  inheritance  is 
indefeasible,  provided  they  outlive  the  ancestor;  as  the  eldest  son 
or  his  issue,  who  must  by  the  course  of  the  common  law  be  heir 
to  the  father  whenever  he  happens  to  die.  Heirs  fire  sum fitive  are 
such,  who,  if  the  ancestor  should  die  immediately,  would  in  the 
present  circumstances  of  things  be  his  heirs;  but  whose  right  oi 
inheritance  may  be  defeated  by  the  contingency  of  some  nearer 
heir  being  born  ;  as  a  brother  or  nephew,  whose  presumptive  suc- 
cession may  be  destroyed  by  the  birth  of  a  child ;  or  a  daughter, 
whose  present  hopes  may  hereafter  be  cut  ofT  by  the  birth  of  a 
son.  Nay,  even  if  the  estate  hath  descended,  by  the  death  of  the 
owner,  to  such  brother,  or  nephew,  or  daughter;  in  the  former 
'  ases,  the  estate  shall  be  devested  and  taken  away  by  the  birth 
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of  a  posthumous  child  j  and  in  the  latter  it  shall  also  be  totally 
devested  by  the  birth  of  a  posthumous  son.    Bro.  tit*  Descent^  ,58. 

And  besides  this  case  of  a  posthumous  child,  if  lands  are  given 
to  a  son  who  dies,  leaving  a  sister  his  heir ;  if  the  parents  have 
at  any  distance  of  lime  afterwards  another  son,  this  son  shall 
devest  the  descent  upon  the  sister,  and  take  the  estate  as  heir  to 
his  brother.  Co.  Litt.  1 1*  Doct.  1st  Stud.  d.  1.  c.  7.  So  the  same 
estate  may  be  frequently  devested  by  the  subsequent  birth  of 
nearer  presumptive  heirs,  before  it  fixes  upon  an  heir  apparent. 
As  if  an  estate  is  given  to  an  only  child,  who  dies ;  it  may  descend 
to  an  aunt,  who  may  he  stripped  of  it  by  an  after-born  uncle ;  on 
whom  a  subsequent  sister  may  enter,  and  who  will  again  be  de- 
prived of  the  estate  by  the  birth  of  a  brother,  the  heir  apparent. 
Chri&iian1*  note  on  2  Comm.  20S.  See  tit.  Posthumous  Children^ 
Infant  1L 

It  seems  determined  that  every  one  has  a  right  to  retain  the 
rents  and  profits  which  accrued  whilst  he  was  thus  legally  pos- 
sessed of  the  inheritance.  1  Inst.  IX.  in  n.  2  IVils.  526.  See 
further,  as  to  the  entry  of  a  posthumous  heir,  Wat  kins  on  De+ 
scents,  c  4* 

No  person  can  properly  be  such  an  ancestor,  as  that  an  inherit- 
ance of  lands  of  tenements  can  be  derived  from  him,  unless  he 
hath  had  actual  seisin  of  such  lands,  either  by  his  own  entry,  ov 
by  the  possession  of  his  own  or  his  ancestor's  lessee  for  years, 
or  receiving  rent  from  a  lessee  of  the  freehold;  (Co.  Lite.  15,) 
or  unless  he  hath  had  what  is  equivalent  to  corporal  seisin  in 
hereditaments  that  are  incorporeal  j  such  as  the  receipt  of  rent, 
a  presentation  to  the  church  in  case  of  an  advowrson,  and  the  like. 
Co.  Litr  II.  Uui  he  shall  not  be  accounted  an  ancestor,  who 
hath  had  only  a  bare  right  or  title  to  enter,  or  be  otherwise  seised. 
The  seisin  therefore  of  any  person,  thus  understood,  makes  him 
the  root,  or  stock,  from  which  all  future  inheritance  by  right  of 
blood  must  be  derived ;  which  is  very  briefly  expressed  in  this 
maxim,  sdsinafacit  sii/iitem,  Fleta,  I,  6.  c  2,  §  2, 

Though  it  he  necessary  the  ancestor  be  seised ',  yet  it  is  not  re- 
quired Lhat  the  seisin  continue  till  the  death  of  such  ancestor:  for 
if  he  had  been  seised  at  any  time  during  his  life,  and  afterwards 
disseised,  sul!  if  he  had  not  parted  with  his  eight  or  property,  his 
heir  shall  inherit.  I  Inst.  237.  b.  Sec  H'atkin*  on  Descents.  If 
the  hereditaments  descending  be  in  reversion  or  remainder 
expectant  on  an  estate  of  freehold,  the  heir  may  obtain  what  will 
be  equivalent  to  an  actual  seisin,  by  granting  them  over  for  life  or 
in  tail.    See  fiosi,  VI.  as  to  fiossesxio  fratrh* 

When  therefore  a  person  dies  so  seised,  the  inheritance  first 
goes  to  his  issue ;  as  if  there  be  grandfather,  father,  and  son,  and 
the  father  purchases  lands  and  dies ;  his  son  shall  succeed  him  as 
heir,  and  not  the  grandfather,  to  whom  the  land  shall  never  lineally 
ascend,  but  shall  rather  escheat  to  the  lord,  Litt.  §  3.  This  rule 
that  the  inheritance  shall  never  lineally  ascend,  clearly  appears  to 
be  of  feudal  original*  and  the  propriety  of  it  is  well  defended  at 
some  length  by  the  learned  Commentator,  to  whom  we  refer  the 
reader  desirous  of  investigating  the  subject,  as  a  matter  rather  o' 
curiosity  than  utility. 
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Though  an  estate  cannot  ffneatty  ascend,  the  father  may  take 
his  son's  estate  by  an  intermediate  dtsecnt  ;  for  if  the  son  has 
neither  issue,  nor  brothers  or  sisters,  the  estate  will  descend  to 
an  uncle,  or  some  collateral  relation,  to  whom  the  father  may  on 
his  decease  be  the  next  heir.  And  in  some  cases,  the  father  or 
mother  may  inherit  immediately  from  a  child.  As  if  cither  of 
them  is  cousin  to  the  child ;  a  case  of  ^which  nature  occurs  in 
2  P.  Wms.  613.  where  a  son  died,  seised  in  fee  of  land,  without 
issue,  brother  or  sister,  but  leaving  two  cousins*  his  heirs  at  law, 
one  of  whom  was  his  own  mother,  the  question  was,  whether  the 
mother  could  take  as  heir  to  her  son,  The  master  of  the  rolls  was 
of  opinion,  that  though  the  heir  was  also  mother,  this  did  not  hin- 
der her  from  taking  in  the  capacity  or  relation  of  cousin.  See  2 
Comm.  312,  m  ts. 

In  1  Inst,  8.  it  is  said,  that  if  a  man  hath  issue  an  elder  son, 
born  out  of  the  king's  allegiance^  and  after  hath  another  son  born 
within  the  realm  j  the  younger  son  shall  have  lands  by  descent 
from  his  father  in  this  c*ise,  and  not  the  elder,  who  had  never  any 
inheritable  blood  in  him,  Co.  Litt.  8.  But  if  the  father  in  this 
case  is  to  be  supposed  a  natural  born  subject  at  the  birth  of  the 
issue,  the  child  would  now  be  also  a  natural  born  subject  by  force 
of  stats.  7  Ann.  c.  5.  4  Geo.  II,  c.  21.  But  the  children  of  per- 
sons attainted  of,  or  liable  to  the  penalties  of  treaaon,  or  in  the 
service  of  a  foreign  state  in  enmity  with  Gnrcf  liritain,  arc  ex- 
cepted from  the  benefit  of  this  provision.  See  stat.  25  Ediv-  III. 
at.  2.  which  declares  that  at  common  law  the  children  of  the  king, 
wherever  born,  may  inherit.  The  same  statute  enables  children 
born  abroad  to  inherit,  if  at  their  birth  both  their  parents  are  within 
the  king's  allegiance,  and  their  mothers  pass  the  sea,  with  the 
license  of  their  husbands.    See  I  Inat.  8.  in  ft.  See  tit.  Alien* 

Lord  Coke  also  lays  it  down  for  law,  that  if  an  alien  hath  issue 
j:n  England  two  sons,  though  these  sons  are  indigent  subjects  born, 
diey  cannot  inherit  to  each  other.  But  in  the  case  of  CottingivQod 
v.  l*ttcey  this  was  denied  to  be  law,  and  it  was  expressly  held,  that 
such  sons  of  aliens  were  inheritable  to  each  other.  See  I  Sid.  193. 
I  Vr.ntr.  413.  And  now  by  stat,  I  I  £t  1 2  IV,  III,  r.  6.  natural  born, 
subjects  may  derive  a  title  by  descent  through  their  parents,  though 
aliens;  but  stat.  25  Geo,  11.  c,  39,  confines  the  benefit  of  the  tbr- 
iner  statute  to  such  heirs  as  shall  he  living,  and  capable  of  taking 
at  the  death  of  the  person  last  dying  seised  ;  unless  such  heirs  hap- 
pen to  be  daughters*  and  there  is  afterwards  a  son  or  another 
daughter,  for  which  cases  the  statute  makes  a  special  provision. 
Both  these  acts  are  extended  to  Scotland  by  stat  \6  Geo.  III.  e.  52* 
The  principle  on  which  it  has  been  adjudged,  that  the  children  of 
aft  alien  may  be  heirs  as  between  themselves,  though  not  to  their 
father,  seems  to  reach  the  case  of  children  born  after  their  father's 
attainder.  Sec  1  Inat.  8,  in  And  further,  this  Diet.  tit.  Alien, 
.  it itzi fider. 

II.  A  second  general  rule*  or  canonj  is}  that  the  male  iaaue 
shall  be  admitted  before  the  female.  Thus  sons  sbail  be  admitted 
"before  daughters;  or,  as  our  law  expresses  it,  the  worthiest  of 
blood  shall  be  preferred,  Hnle*$  H.  C.  L.  235.  As  if  one  hath 
two  sons,  and  two  daughters,  and  dies;  first  the  eldest  son,  and 
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(in  case  of  his  death  without  issue)  then  the  youngest  son  shall  be 
admitted  to  the  succession  in  preference  to  both  the  daughters. 

The  reason  of  this,  as  well  as  of  the  preceding  rule,  must  be 
deduced  from  feodal  principles ;  for,  by  the  genuine  and  original 
policy  of  that  constitution,  no  female  could  ever  succeed  to  a  pro- 
per feud,  inasmuch  as  females  wer«  incapable  of  performing  those 
military  services,  for  the  sake  of  which  that  system  was  establish- 
ed, lint  our  law  docs  not  extend  to  a  total  exclusion  of  females, 
as  the  Salic  law,  and  others,  where  feuds  were  most  strictly  re- 
tained: it  only  postpones  them  to  males:  for  though  daughter? 
are  excluded  by  sons,  yet  they  succeed  before  any  collateral  re- 
lations. 

III.  A  third  ftULB,  or  canon  of  descent,  is,  that  where  there 
are  two  or  more  mains  in  equal  degree,  the  eldest  sojl  shall  inhe- 
rit;  but  the  females  all  together. 

As  if  a  man  hath  two  sons,  and  two  daughters,  and  dies ;  his  eldest 
son  shall  alone  succeed  to  his  estate,  in  exclusion  of  the  second 
son  and  both  the  daughters;  but  if  both  the  sons  die  without  issue 
before  the  father,  the  daughters  shall  both  inherit  the  estate  as 
coparceners.  Litt.  §  5.  Hate?*  C\  L>  238.  This  rule  is  also  of 
feudal  original,  ant!  arose  from  thence  on  the  establishment  of 
that  constitution  in  Mftglanit^  by  il'lUium  the  Conqueror. 

Yet  we  find,  that  socage  estates  frequently  descended  to  all  the 
sons  equally,  so  lately  as  when  (ihttnnt  wrote,  in  the  reign  of  Hen- 
ry II.  and  it  is  mentioned  in  the  Mirror ,  (c.  1.  §  '.}.)  as  a  part  of 
our  ancient  constitution,  that  knights'  fees  should  descend  to  the 
eldest  son,  and  socage  fees  should  he  partible  amontj  male  chil- 
dren. However,  in  Henry  Ill  's  time,  we  find  by  Bracton, (£  2.  c. 
30,  31.)  that  socage  lands,  in  imitation  of  lands  in  chivalry,  had 
almost  entirely  fallen  into  the  right  of  succession  by  primogeni- 
ture, as  the  law  now  stands;  except  in  A>ji/,  where  they  gloried 
in  the  preservation  of  their  ancient  gavelkind  tenure,  of  which  a 
principal  branch  was  the  joint  inheritance  of  all  the  sons;  and  ex- 
cept in  some  particular  manors  and  townships,  where  their  local 
customs  continued  the  descent,  sometimes  to  all,  sometimes  to 
the  youngest  son  only,  or  mother  more  singular  methods  of  suc- 
cession. 

As  to  the  female?;,  they  are  still  left  as  they  were  by  the  ancient 
law;  for  they  were  all  equally  incapable  of  performing  any  personal 
service:  and  therefore  one  main  reason  for  preferring  the  eldest 
ceasing,  such  preference  would  have  been  injurious  to  the  rest: 
and  the  other  principal  purpose,  the  prevention  of  the  too  minute 
subdivision  of  estates,  was  left  to  be  considered  and  provided 
for  by  the  lords,  who  had  the  disposal  of  these  female  heiresses 
in  marriage.  However,  the  succession  by  primogeniture,  even 
among  females,  took  place  as  to  the  inheritance  of  the  crown ; 
wherein  the  necessity  of  a  sole  and  determinate  succession  is  as 
great  in  the  one  sex  as  in  the  other.  I  lust.  165.  And  the  right  of 
sole  succession,  though  not  of  primogeniture,  was  also  estaWished 
with  respect  to  female  dignities  and  titles  of  honour.  For  if  a 
man  holds  an  earldom  to  him  and  the  heirs  of  his  body,  and  dies, 
leaving  only  daughters ;  the  eldest  shall  not  of  course  be  countess, 
but  the  dignity  is  in  suspense  or  abeyance  till  the  king:  5"a11  declare 
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his  pleasure ;  for  he  being  the  fountain  of  honour,  may  confer  it 
on  which  of  them  he  pleases.  Ibid.  See  tit.  Abeyance s  Peers  j 
Parceners. 

IV.  A  fourth  hole,  or  canon  of  descent,  fe,  that  the  lineal  rfr- 
acendantZ)  in  infinitum,  oi  any  person  deceased,  shall  represent  their 
ancestor ;  that  h,  shall  stand  in  the  same  place  as  the  person  him- 
self would  have  done,  had  he  been  living. 

Thus  the  child,  grandchild,  or  great-grandchild,  (either  male 
or  female,)  of  an  eldest  son,  succeeds  before  a  younger  son,  and  so 
in  infinitum.  Hate's  H.  Cf  £♦  236,  237.  And  these  representa- 
tives shall  take  neither  more  nor  less,  but  just  so  much  as  their 
principals  would  have  done.  As  if  there  be  two  sisters,  and  one 
dies,  leaving  six  daughters ;  and  then  the  father  of  the  two  sisters 
dies,  without  other  issue  ;  these  six  daughters  shall  take  among 
them  exactly  as  much  as  their  mother  would  have  done,  had  she 
been  living  ;  that  is,  a  moiety  of  the  lands  in  coparcenary :  so  that, 
upon  partition  made,  if  the  land  be  divided  into  twelve  parts,  the 
surviving  sister  shall  have  six  parts,  and  her  six  nieces,  one  part 
each. 

This  taking  by  representation  is  called  succession  in  stirficst 
according  to  the  roots:  since  all  the  branches  Inherit  the  same 
share  that  their  root,  whom  they  represent,  would  have  done. 
So  if  the  next  heirs  of  a  man  be  six  nieces,  three  by  one  sister,  two 
by  another,  and  one  by  a  third ;  his  inheritance,  by  the  laws  of  Mt& 
glands  is  divided  only  into  three  parts,  and  distributed  per  stirpes^ 
thus  ;  one  third  to  the  three  eldest  children,  who  represent  one  sis- 
ter, another  third  to  the  two  who  represent  the  second*  and  the  re- 
maining third  to  the  one  child,  who  is  the  sole  representative  of 
her  mother. 

This  mode  oi"  representation  is  a  necessary  consequence  of  the 
tlouble  preference  given  by  our  law,  first  to  the  nude  issue,  and 
next  to  the  first-born  among  the  males.  For  if  all  the  children 
of  three  sisters  were  to  claim  fter  ca/dtat  in  their  own  right,  as 
next  of  kin  to  the  ancestor,  without  any  respect  to  the  stocks  from 
whence  they  sprung,  and  those  children  were  partly  male  and 
partly  female,  then  the  eldest  male  among  them  would  exclude 
not  only  his  own  brethren  and  sisters,  but  all  the  issue  of  the 
other  two  daughters,  or  else  the  law  in  this  instance  must  be 
inconsistent  with  itself,  and  depart  from  the  preference  which  it 
constantly  gives  to  the  males,  and  the  first-born,  among  persons  in 
equal  degree.  Whereas,  by  dividing  the  inheritance  according  to 
the  roots,  or  stirfies,  the  rule  of  descent  is  kept  uniform  and 
steady  ;  the  issue  of  the  eldest  son  excludes  all  other  pretenders, 
as  the  son  himself  (if  living)  won  Id  have  done;  but  the  issue  of 
two  daughters  divide  the  inheritance  between  them,  provided  their 
mothers  (if  living)  would  have  done  the  same  :  and  among  these 
several  issues,  or  representatives  of  the  respective  roots,  the 
same  preference  to  males,  and  the  same  right  of  primogeniture, 
obtain,  as  would  have  obtained  at  the  first  among  the  roots  them- 
selves,  the  sons  or  daughters  of  the  deceased.  As,  1.  If  a  man 
hath  two  sons,  A.  and  B.  and  A.  dies  leaving  two  sons,  and  then 
the  grandfather  dies;  now  the  eldest  son  of  A.  shall  succeed  to. 
the  whole  of  his  grandfather's  estate  ;  and  li  A.  had  left  only  two 
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daughters,  they  should  have  succeeded  also  to  equal  moieties  of 
the  whole,  in  exclusion  of  B.  and  his  issue.  But,  2.  If  a  man  hath 
only  three  daughters,  C,  D.  and  ii.,  and  C,  dies  leaving  two  sons, 
D+  leaving  two  daughters,  and  E ,  leaving  a  daughter  and  a  son, 
who  is  younger  than  his  sister:  here  when  the  grandfather  dies, 
the  eldest  son  of  C,  shall  succeed  to  one  third,  in  exclusion  of  the 
younger ;  and  the  two  daughters  of  D.  to  another  third  in  part- 
nership j  and  the  son  of  £.  to  the  remaining  Lhird  in  exclusion  of 
his  eldest  sister.  And  the  same  right  of  representation,  guided  and 
restrained  by  the  same  rules  of  descent,  prevails  downwards  in 
titfinitutH, 

How  far  the  two  immediately  preceding,  and  other  cases  in  the 
course  of  this  title  may  be  explained  by  the  following  scheme,  the 
student  is  left  to  determine.  It  may  perhaps  afford  a  hint  for 
statements  in  more  complicated  cases  of  descent.  For  regular 
tables  of  consanguinity  and  descent,  see  I  Inst,  the  Commenta- 
ries; and  lVatkins',s  Treatise  on  Descent* 

1*  The  Pzrsok  dying  seised. 
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King  Jv/tu,  however,  who  kept  his  nephew  Arthur  from  the 
throne,  by  disputing  this  right  of  representation,  did  all  in  his 
power  to  abolish  k  throughout  the  realm*  Hide*  a  H,  C.  L.  217.  229, 
But  in  the  time  of  his  son  King  Henry  III,  the  rule  was  indispu- 
tably settled  in  the  maimer  here  laid  down,  Brad.  L  2.  c.  30.  §  2. 
and  so  it  has  continued  ever  since,  And  thus  much  for  tinea! 
descents. 

V-  A  fifth  fLULE  is,  that  on  failure  of  lineal  descendants,  or 
issue  of  the  person  last  seised,  the  inheritance  shall  descend  to 
his  collateral  relations,  being  of  the  blood  of  the  first  purchaser, 
subject  to  the  three  preceding  rules.  Thus,  if  A,  purchase  land 
and  it  descend  to  B.  his  son,  who  dies  seised  thereof  with  out  issue; 
whoever  succeeds  to  this  inheritance,  must  be  of  the  blood  of  A.  the 
first  purchaser  of  this  family.  Co.  Lict.  J  2.  The  first  purchaser, 
fierquhiior,  is  he  who  first  acquired  the  estate  to  his  family,  whether 
the  same  was  transferred  to  him  by  sale  or  by  gift,  or  by  any  other 
method  except  only  that  of  descent. 

This  is  a  rule  almost  peculiar  to  our  own  laws,  and  those  of  a 
similar  feudal  original ;  and  this  rule  or  canon  cannot  otherwise 
he  accounted  for  than  by  recurring  to  feudal  principles,  which 
did  not  originally  permit  the  descent  of  lands  to  any  but  one  of  the 
jlneal  descendants  of  the  first  purchaser,  who  in  the  case  of  afeudum 
novum.)  or  estate  purchased  by  the  ancestor  himself,  could  only  be 
of  his  own  offspring ;  so  that  such  estate  could  not  descend  even 
to  his  brother.    See  this  Did.  tit.  Tenure*  L  3, 

But  when  the  feudal  rigour  was  in  part  abated,  a  method  was 
invented  to  iet  in  the  collateral  relations  of  the  grantee  to  the 
inheritance,  by  granting  him  a  feudum  novum  to  hold  w  feudum 
antiquum;  that  is,  with  all  the  qualities  annexed  of  a  feud  derived 
from  his  ancestors  -r  and  then  the  collateral  relations  were  admit- 
ted to  succeed  even  in  infinitum,  because  they  might  have  been 
of  the  blood  of,  that  is  descended  from,  the  first  imaginary  pur- 
chaser. 

Of  tins  nature,  arc  all  the  grants  of  fee-simple  estates  of  this 
kingdom ;  for  there  is  now  in  the  law  of  Ejigland^  no  such  thing 
as  a  grant  of  a  feudum  vovumy  to  be  held  ut  novum;  unless  in  the 
case  of  a  fee-tail,  and  there  this  rule  is  strictly  observed,  and  none 
but  the  lineal  descendants  of  the  first  donee  (or  purchaser)  arc 
admitted;  but  every  grant  of  lands  in  fee-simple,  is  with  us  a 
feudum  novum^  to  be  held  ut  a?uiqustmy  as  a  feud  whose  antiquity 
is  indefinite:  and  therefore,  the  collateral  kindred  of  the  grantee, 
or  descendants  from  any  of  his  lineal  ancestors,  by  whom  the  lands 
might  possibly  have  been  purchased,  are  capable  of  being  called 
to  the  inheritance. 

Yet,  when  an  estate  hath  really  descended  in  a  course  of  inhe- 
ritance to  the  person  last  seised,  the  strict  rule  of  the  feudal  law 
is  still  observed;  and  none  are  admitted,  but  the  heirs  of  those 
through  whom  the  inheritance  hath  passed;  for  all  others  have 
demonstrably  none  of  the  blood  of  the  first  purchaser  in  them, 
and  therefore  shall  never  succeed.  As,  if  lands  come  to  A,  by 
descent  from  his  mother \  no  relation  of  his  father  (as  such)  shall 
ever  be  his  heir  of  these  lands ;  and  vice  versa^  if  they  descended 
from  his  father,  no  relation  of  his  mother  (as  such)  shall  ever  be  ad- 
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milted  thereto  j  for  his  father's  kindred  have  none  of  bis  mothei'i 
blood,  nor  have  his  mother's  relations  any  share  of  his  father's 
blood.  And  so,  if  the  estate  descended  from  his  father's  father, 
the  relations  of  his  lather's  mother  shall  for  the  same  reason 
never  be  admitted,  but  only  those  of  his  father's  father. 

Hence  the  expression  fair  at  taiv  must  always  be  used  with  re- 
ference to  a  specific  estate  ;  for  if  an  only  child  has  taken  by  de- 
scent an  estate  from  his  father,  and  another  from  his  mother; 
upon  his  death  without  issue,  these  estates  avM  descend  to  two 
different  persons.  So  also,  if  his  two  grandfathers  and  two  grand- 
mothers had  each  an  estate,  which  descended  to  his  father  or  mo- 
ther, being  only  children,  then  these  four  estates  \vill  descend  to 
four  different  heirs,    2  Comm.  222.  in  n. 

This  then  is  the  great  and  general  principle,  upon  which  the 
law  of  collateral  inheritances  depends  ;  that,  upon  failure  of  issue 
in  the  last  proprietor,  the  estate  shall  descend  to  the  blood  of  the 
first  purchaser  ;  or,  that  it  shall  result  back  to  the  heirs  of  the 
body  of  that  ancestor,  from  whom  it  either  really  has,  or  is  sup- 
posed by  fiction  of  law  to  have  originally  descended  ;  according 
to  the  rule  laid  down  in  the  year  books.  M.  12  -Bdiv.  IV.  14*  Fitz- 
herbert)  Jbr.  %  Distent,  2.  Brook.  Ibid.  38.  and  Hale*s  H.  C.  L. 
243.  "  That  he  who  would  have  been  heir  to  the  father  of  the  de- 
ceased, (and  of  course  to  the  mother,  or  any  other  real  or  supposed 
purchasing  ancestor;  shall  also  be  heir  to  the  son  jT*  a  maxim  that 
will  hold  universally,  except  in  the  case  of  a  brother  or  sister  of 
the  half  blood,  which  exception  (as  we  shall  see  hereafter)  de- 
pends upon  very  special  grounds. 

A.  seised  in  fee  of  a  copyhold  of  inheritance  by  descent  ex 
fiartt  inaterna*  surrendered  to  the  use  of  himself  for  life,  remain- 
der to  such  person  as  he  should  by  deed  or  will  appoint,  remain- 
der, in  default  of  appointment,  to  himself  in  fee.  Afterwards  he 
mortgaged  and  surrendered  to  the  use  of  the  mortgagee  in  fee, 
who,  on  repayment,  surrendered  back  to  the  mortgagor :  It  was 
held  that  the  line  of  descent  was  broken,  and  the  estate  descended 
to  the  paternal  heir.  Doe  d.  Harman  r.  Morgan,  7  Term  Hefi. 
10S.  See  Id.  105.  that  a  feoffment  and  refeoffmcnt  break  the 
line  of  descent, 

VI.  A  sxxtii  rule,  or  canon  is,  that  the  collateral  heir  of  the 
person  last  seised,  must  be  his  next  collateral  kinsman  of  the 
whole  blood. 

First,  he  must  be  his  next  collateral  kinsman,  either  personally, 
ovjurc  rcfircs€?itutioni&  ;  which  proximity  is  reckoned  according  to 
the  canonical  degrees  of  consanguinity.  Therefore,  the  brother 
being  in  the  first  degree,  he  and  his  descendants  shall  exclude  the 
uncle  and  his  issue >  who  is  only  in  the  second.  And  herein  con- 
sists the  true  reason  of  the  different  methods  of  computing  the 
degrees  of  consanguinity,  in  the  civil  law  on  the  one  hand,  and  in 
the  canon  and  common  laws  on  the  other. 

When  the  paternal  and  maternal  lines  arc  both  admitted  to  the 
inheritance,  the  most  remote  collateral  kinsman  in  the  paternal 
line  will  inherit  before  the  neatest  in  the  maternal.  So  that  the 
expression  that  the  collateral  lair  must  be  the  next  collateral  Ains- 
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Trt(/n,  is  qualified  by  the  general  rules  of  descent,  w  hich  prefer  the 
male  line  to  the  female- 

The  designation  of  person,  however,  in  seeking  for  the  next  of 
kin,  WtU  come  to  exactly  the  same  end,  (though  the  degrees  will 
be  differently  numbered,)  which  ever  method  of  computation  we 
suppose  the  law  of  England  to  use ;  since  the  right  of  represent- 
ation of  the  parent  by  the  issue,  is  allowed  to  prevail  in  infinitum. 
Indeed  it  may  be  questioned  how  far  the  introduction  of  the  com- 
pulation of  kindred,  either  by  the  canon  or  civil  law,  is  of  use  in 
the  common  law  doctrine  of  descents. 

This  right  of  representation  being  established,  the  former  part 
of  the  present  rule  amounts  to  this;  that,  on  failure  of  issue  of 
the  person  last  seised,  the  inheritance  shall  descend  to  the  other 
subsisting  issue  of  his  next  immediate  ancestor,  Thus,  if  A.  dies 
without  issue,  his  estate  shall  descend  to  his  eldest  brother,  (if 
more  than  one,)  or  his  representatives  \  lie  being  lineally  descend- 
ed from  father,  his  next  immediate  ancestor.  On  failure  of 
brethren,  or  sisters,  and  their  issue,  it  shall  descend  to  the  uncle 
uf  A,  the  Uaeal  descendant  of  his  grant!  fat  her  ;  and  so  on  in  in- 
finitum* 

The  elder  brother  of  the  whole  blood  shall  have  land  by  detccniy 
purchased  by  a  middle  or  younger  brother,  if  such  die  without: 
issue  ;  for  as  to  descents  between  brethren^  the  eldest  is  the  most 
worthy  of  blood  to  inherit  to  them  as  well  as  to  the  father.  Litt.  3, 
3  Refli  40. 

Here  it  must  he  observed,  that  the  lineal  ancestors  though  (ac- 
cording to  the  first  ride)  incapable  themselves  of  succeeding  to 
the  estate,  because  it  is  supposed  to  have  already  passed  them,  are 
yet  the  common  stocks  from  which  the  next  successor  must 
spring.  But  though  the  common  ancestor  be  thus  the  root  of 
the  inheritance,  yet  it  is  not  necessary  to  name  him  In  making  out 
the  pedigree  or  descent.  For  the  descent  between  two  brothers* 
is  held  to  he  an  immediate  descent  ;  and  therefore  title  may  be 
made  by  one  brother,  or  his  representatives,  to  or  through  another, 
without  mentioning  their  common  father.  L  Sid.  196.  1  Venir* 
423.    1  Lev.  GO.    12  Mod.  619, 

The  law  takes  no  notice  of  the  disability  of  the  father  in  case 
of  descent,  but  only  of  the  immediate  relation  of  brothers  and. 
sisters*  as  to  their  estates ;  so  that  the  inability  of  the  father  doth 
not  hinder  the  descent  between  them  :  for  example  j  a  man  had 
Issue  a  son  and  a  daughter,  and  was  attainted  of  treason,  and  died  \ 
the  son  purchased  lands  and  died  w  ithout  issue  ;  and  it  was  ad- 
judged that  notwithstanding  the  attainder  of  the  father,  the  daugh- 
ter shall  take  by  descent  from  her  brother,  because  the  descent  bc^ 
tween  them  was  immediate,  and  the  law  doth  nut  regard  the  disa- 
bility of  the  father.    4  Leon.  5.    See  4  Reft.  31.  124. 

Where  a  person  seised  of  lands,  hath  issue  two  daughters,  if  one 
ef  them  commits  felony,  after  the  father's  death,  both  daughters 
being  alive,  a  moiety  shall  descend  to  one  daughter,  and  the  other 
shall  escheat.    Go.  Litt,  163. 

Hut,  sccondltj>  the  heir  need  not  be  the  nearest  kinsman  abso- 
lutely, but  only  sub  made ;  that  is,  he  must  be  the  nearest  kinsman 
of  the  whole  blood  ;  for,  if  there  be  a  much  nearer  kitfsma'n  of  the 
half  blood,  a  distant  kinsman  of  the  whole  shall  jbe  admitted,  and 
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the  other  entirely  excluded  :  nay,  the  estate  shall  escheat  to  the 
lord,  sooner  than  die  hull' blood  shall  inherit. 

A  kinsman  of  the  whole  blood  is  he  that  is  derived,  not  only 
from  the  same  ancestor,  but  from  the  same  cou/iie  of  ancestor*. 
For,  as  every  man's  own  blood  h  compounded  of  the  blood*  of  his 
respective  ancestors,  he  is  only  properly  of  the  whole  or  entire 
bloud  with  another!  who  hath  (so  far  as  the  distance  of  decrees 
Avill  permit)  all  the  same  ingredients  in  the  composition  of  his 
blood  that  the  other  hath.  Thus  the  blood  of  A.  being  composed 
of  those  of  his  father  and  his  mother,  therefore  his  brother  being 
from  both  the  same  parents  hath  entirely  the  same  blood  with  A  \ 
or,  in  other  words,  he  is  his  brother  of  the  whole  blood.  But  if, 
after  the  death  of  A*M  father,  his  mother  had  manied  a  second  hus- 
band, and  had  issue  by  him;  the  blood  of  his  issue,  being;  com- 
pounded of  the  blood  of  A.'s  mother  only,  on  the  one  part,  but  of 
that  of  the  second  husband,  on  the  other  part,  it  hath  therefore  only 
half  the  same  ingredients  with  that  of  A.  himself;  so  that  such 
Issue  is  only  A.'s  brother  of  the  half  blood ;  and  for  that  reason 
they  shall  never  inherit  to  each  other.  So  also  if  the  father  has 
two  sons, -4.  and  B*  by  different  venters,  or  wives  ;  these  two  breth- 
ren are  not  brethren  of  the  whole  blood,  and  therefore  shall  never 
inherit  to  each  other,  but  the  estate  shall  rather  escheat  to  the 
lord.  Nay,  even  if  the  father  dies,  and  his  lands  descend  to  his 
eldest  son  A.  who  enters  thereon,  and  dies  seised  without  issue, 
still  B,  shall  not  be  heir  to  this  estate,  because  he  is  only  of  the 
half  blood  to  A.  the  person  last  seised  :  but  it  shall  descend  to  a 
sister  (if  any)  of  the  whole  blood  to  A. ;  for  in  such  cases  the  maxim 
is,  that  fiossessio  fratris  facit  sororem  esse  h^redem,  the  seisin  or 
possession  of  the  brother  makes  the  sister  to  be  heir*  Vet,  had  A. 
died  vttiftout  entry,  then  B.  might  have  inherited;  not  as  heir  to 
A*  his  half  brother  but  as  heir  to  their  common  father,  who  was 
the  person  last  actually  seised.    Huie's  H.  C.  Z.  23$. 

Of  some  inheritances  there  cannot  he  a  seisin,  or  fiossessio  fratris  : 
as  if  the  eldest  brother  dies  before  a  presentation  to  an  ad  vow  son. 
it  will  descend  to  the  half  brother,  as  heir  to  the  person  last  seised, 
and  not  to  the  sister  of  the  whole  blood.  1  Burr.  £c  11.  So  of 
reversions,  remainders,  and  executory  devises,  there  can  he  no 
seisin  or  fiossessio  fratris ;  and  if  they  are  resetted  or  granted  to 
As  and  his  heirs,  he  who  is  heir  to  A,  when  they  come  into  pos- 
session, is  entitled  to  thci-i  by  descent.  ;  that  is,  the  person  who 
would  have  been  heir  >o  A.  if  A.  h::d  lived  so  long}  and  had  then 
died  actually  seiicd,  2  Wood.  256.  J^earne,  443.  2  PPftsi  29.  and 
see  further,  this  title  ttdjinem,  relative  to  the  descent  of  rerersimts^ 
csV.  But  though  a  ftosscs&io  fratris  cannot  properly  be  of  a  re^ 
mainder  or  reversion  expectant  upon  an  estate  of  freehold,  yet  h\ 
the  exertion  of  certain  acts  of  ownership,  as  by  granting  them 
over  for  term  of  life,  a  fltssessio  jFratiis  of  them  may  be  made, 
S  itej;.  35*.  b.  1  Timt.  15.  a.  191.  b.  There  can  be  no  fios»e$si<> 
fratris  of  an  estate  tail;  nor  of  honorary  dignities;  nor  of  the 
descent  of  the  crown,  and  its  possessions  ;  nor  of  a  mere  right. 
Sec  Walking  on  Descents,  c.  1.  §  4.  and  the  authorities  there  cited. 

That  the  rule  of  ftassessio  fratris  does  not  apply  to  estates  tail. 
Djof  even  to ►inheritances  in  tee-simple,  without  an  actual  posse-- 
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bioD  of  the  brother  of  the  whole  blood}  see  Doe,  d.  Gregory^* 
Whkheloy  8  Term  Rep. 

The  total  exclusion  of  the  half  blood  from  the  inheritance  being 
almost  peculiar  to  our  own  law,  is  looked  upon  as  a  strange  hard- 
ship by  such  as  are  unacquainted  with  the  reasons  on  which  it  is 
grounded-  But  these  censures  arise  from  a  misapprehension  of 
the  rule,  which  is  not  so  much  to  be  considered  in  the  light  of  a 
rule  of  descent  as  of  a  rule  of  evidence  ;  an  auxiliary  rule,  to 
carry  a  former  into  execution. 

To  illustrate  this  rule  by  example  :  let  there  be  A*  and  B. 
brotfrers(  by  the  same  father  and  mother,  and  C.  another  son,  of 
the  same  mother  by  a  second  husband.  Now  if  J.  dies  seised  of 
lands,  hut  it  is  uncertain  whether  they  descended  to  him  from  his 
father  or  mother  ;  in  this  case  his  brother  B.  of  the  whole  blood, 
is  qualified  to  be  his  heir ;  for  he  is  sure  to  be  in  the  line  of  de- 
scent from  the  first  purchaser)  whether  it  were  the  line  of  the  fa- 
ther or  mother.  But  if  B.  should  die  before  A.  without  issue,  C. 
the  brother  of  the  half  blood,  is  utterly  incapable  of  being  heir;  for 
he  cannot  prove  his  descent  from  the  first  purchaser,  who  is  un- 
known ■  nor  has  he  that  fair  probability  which  the  law  admits  as 
presumptive  evidence,  since  he  is  to  the  full  as  likely  hot  to  be  de- 
scended from  the  line  of  the  first  purchaser,  as  to  he  descended  : 
and  therefore  the  inheritance  shall  go  to  the  nearest  relation  pos- 
sessed of  this  presumptive  proof,  the  whole  blood, 

Aiu^  as  this  is  the  case  in  feudis  ami  qui  ft,  where  there  really  did 
exist  a  purchasing  ancestor,  who  is  forgotten!  it  is  also  the  case  rn 
fciiditi  novis  held  ut  antiqiUs)  where  the  purchasing  ancestor  is 
merely  ideal,  and  never  existed,  but  only  in  fiction  of  law.  Of 
this  nature  are  all  grants  of  lands  in  fee-simple  at  this  day,  which 
arc  inheritable  as  if  lliey  descended  from  some  uncertain,  indefinite 
ancestor,  and  therefore,  any  of  the  no! Literal  kindred  of  the  real 
modern  purchaser  (and  not  his  own  oil  spring;  only)  may  inherit 
them,  provided  they  be  of  the  whole  blood;  for  all  such  are,  in 
judgment  of  law,  likely  enough  to  be  derived  from  this  indefinite 
ancestor  :  but  those  of  the  half  blood  are  excluded  for  want  of  the 
same  probability.  Nor  should  this  by  thought  hard,  that  a  brother 
of  the  purchaser,  though  only  of  the  half  blood,  must  thus  be  dis- 
inherited, and  a  more  remote  relation  of  the  whole  blood  admitted, 
merely  upon  a  supposition  and  fiction  of  law  ;  since  it  is  only  upon 
u  like  supposition  and  fiction,  that  brethren  of  purchasers  (whether 
of  the  whole  or  half  blood)  are  entitled  to  inherit  at  all, 

This  rule,  as  to  the  exclusion  of  the  half  blood,  is  certainly  a 
very  fine  spun  and  subtle  nicety  :  but,  considering  the  principles 
upon  which  our  law  is  founded,  U  is  not  an  injustice,  nor  always  a 
hardship ;  since  even  the  succession  of  the  whole  blood  was  ori- 
ginally a  beneficial  indulgence  rather  than  a  strict  right  of  colla- 
terals: and  though  that  indulgence  is  not  extended  to  the  demi 
kindred,  yet  they  are  rarely  abridged  of  any  right  which  they  could 
possibly  have  enjoyed  before.  See  this  Diet,  tit.  Tenures  III.  5. 
The  doctrine  of  the  whole  blood  was  calculated  to  supply  the  fre- 
quent impossibility  of  proving  a  descent  from  the  first  purchaser ; 
without  some  proof  of  which  (according  to  our  fundamental  maxim) 
here  can  be  no  inheritance  allowed  of    And  this  ournose  it  an- 
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swcrs,  for  the  most  part,  effectually  enough.  It  seems*  however, 
that  in  some  instances,  the  practice  is  carried  farther  than  the 
principle  upon  which  it  goes  will  warrant.  It  is  more  especially 
overstrained,  when  a  man  has  two  sons  by  different  venters,  and 
the  estate,  on  his  death,  descends  from  him  to  the  eldest,  who  en- 
ters, and  dies  without  issue  ;  in  which  case  the  younger  son  can- 
not inherit  this  estate,  because  he  is  not  of  the  whole  blood  to  the 
last  proprietor.  This,  it  must  he  owned,  carries  a  hardship  with 
it,  eA*en  upon  feudal  principles  :  for  the  rule  was  introduced  only 
to  supply  the  proof  of  a  descent  from  the  first  purchaser  ;  bat 
here,  as  this  estate  notorious!)'  descended  from  the  father,  and  as 
both  the  brothers  confessedly  sprung  from  him,  it  is  demonstrable, 
that  the  half  brother  must  be  of  the  blood  of  the  first  purchaser- 
who  was  either  the  father,  or  some  of  the  father's  ancestors. 

It  is  moreover  worthy  of  observation,  that  the  crown  (which  is 
the  highest  inheritance  in  the  nation)  may  descend  to  the  half 
blood  of  the  preceding  sovereign;  Plowd*  245.  Co.  Lift.  Is.  so 
that  it  be  the  blood  of  the  first  monarch,  purchaser  or  (in  the  feu- 
dal language)  conqueror,  ro?it/uaestort  of  the  reigning  family.  Thus 
it  actually  did  descend  from  King  Edward  VI.  to  Queen  Mary, 
and  from  her  to  Queen  Elizabeth*  who  were  respectively  of  die 
half  blood  to  each  other.  For,  the  royal  pedigree  being  always  a 
matter  of  sufficient  notoriety,  there  is  no  occasion  to  call  in  the  aid 
of  this  presumptive  rule  of  evidence,  to  rentier  probable  the  descent 
from  the  royal  stock,  w  hich  was  formerly  King  William  the  JVbr* 
man,  and  is  now  (by  stat,  12  Wm.  Ill*  r.  2.)  the  princess  Sofihia  of 
Hanover.  Hence  also  it  is,  that  in  estates  tail,  where  the  pedi- 
gree from  the  first  donee  must  be  strictly  proved,  half  blood  is  no 
impediment  to  the  descent.  Litz.§  14,  15.  because  when  the  lin- 
eage is  clearly  made  but,  there  is  no  need  of  this  auxiliary  proof. 
Also  in  titles  of  honour,  half  blood  is  no  impediment  to  the  de- 
scent ;  but  a  title  can  only  be  transmitted  to  those  who  are  descend- 
ed from  the  fir st  person  ennobled.  I  Inst.  VS.  See  this  Diet.  tit. 
Peer*.  How  far  it  might  be  desirable  to  amend  the  Jawr  of  descents 
in  one  or  two  instances,  and  ordain  that  the  half  hloud  might  aj- 
ways  inherit,  where  the  estate  notoriously  descended  from  its  own 
proper  ancestor,  and,  in  cases  of  new  purchased  lands,  or  uncertain 
descents,  should  never  be  excluded  by  the  whole  blood  in  a  remoter 
degree;  or  how  fur  a  private  inconvenience  should  be  still  submit- 
ted to,  rather  than  a  long  established  rule  should  be  shaken,  is  for 
the  legislature  to  determine*    See  further,  2  Comm.  233,  in  n. 

The  rule  then,  together  with  its  illustration,  amounts  to  this; 
that  in  order  to  keep  the  estate  of  A.  as  nearly  as  possible  in  the 
line  of  his  purchasing  ancestor,  it  must  descend  to  the  issue  of 
tht  nearest  coufile  of  ancestors  that  have  left  descendants  behind 
them  ;  because  the  descendants  of  one  ancestor  only  are  not  so 
likely  to  be  in  the  line  of  that:  purchasing  ancestor,  as  those  who 
are  descended  from  both- 

In  order  then  to  avoid  the  confusion  and  uncertainty  that  rniglu 
arise  between  the  several  stocks  wherein  the  purchasing  ancestor 
may  be  sought  lor,  another  qualification  is  requisite,  besides  die 
proximity  and  entirety  ;  which  is  that  of  dignity,  or  ivurthitiesv^  of 
blood.  For, 
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VII.  The  seventh  and  last  rule  or  canon  is,  that  in  trilateral 
inheritances  the  male  stocks  shall  be  pre fe ti  ed  to  the  female  ;  (that 
is,  kindred  derived  from  the  blood  of  the  male  ancestors,  however 
remote,  shall  be  admitted  before  those  of  the  blood  of  the  female, 
however  near ;)  unless  where  ihc  lands  have,  in  fact,  descended 
from  a  female. 

Thus  the  relations  on  the  father's  side  are  admitted  in  injimtun^ 
before  those  on  the  mothers  side  are  admitted  at  all.  Idtt.  §  4. 
And  the  relations  of  the  father's  father,  before  those  of  the  fathers 
mother,  and  so  om  This  rule  seems  to  have  been  established  in 
order  to  effectuate  and  carry  into  execution  the  fifth  rule,  or  prin- 
cipal canon  of  collateral  inheritance,  before  laid  down  ;  that  every 
heir  must  be  of  the  blood  of  the  first  purchaser. 

That  this  was  the  true  foundation  of  the  preference  of  the  agrniti 
or  male  stocks,  in  our  law,  will  further  appear,  if  we  consider,  that, 
whenever  the  lands  have  notoriously  deact-nded  to  a  man  from  his 
mother's  side,  this  rule  is  totally  reversed ;  and  no  relation  of  his 
by  the  father's  side,  as  such,  can  ever  be  admitted  to  them :  be- 
cause he  cannot  possibly  be  of  the  blood  of  the  first  purchaser. 
And  so,  e  convert  if  the  lands  descended  from  the  father's  side, 
no  relation  of  the  mother,  as  such,  shall  ever  inherit.  1  Inst.  14. 
See  IVatJcinit  on  Descent  st  c.  5. 

But  it  has  been  resolved,  that  a  fine  and  render  of  lands,  claimed 
by  a  party  as  heir  at  law  ex  ftarte  triattma^  will  alter  the  quality  of 
the  estate  :  so  that  it  shall  descend  to  the  heir  ex  parte  fiuttfna. 
6  Rcfi.  63.    Cart/u  141. 

Also  if  a  man  seised  of  land,  as  heir  of  the  part  of  his  mother, 
make  a  feoffment  and  take  back  an  estate  to  him  and  his  heirs ; 
this,  as  a  purchase >  alters  the  descent^  and  if  he  die  without  issue, 
the  heir  of  the  part  of  the  lather  shall  inherit  it.    Co.  Litt*  12. 

T/te  short  result  of  all  the  above  rules  and  explanations  is,  that 
when  a  man  (jf,)  dies  seised  of  an  estate  in  fee-simple,  it  shall, 
I.  In  the  first  place,  descend  to  his  eldest  son  and  heir,  or  his  issue. 
— 2.  If  his  line  be  extinct,  then  to  the  second  or  other  sons  of  A. 
respectively,  in  order  of  birth,  or  their  issue  ;  the  issue  of  an  eider 
brother  being  still  preferred  to  the  fierson  of  a  younger,  that  is  to 
say,  the  children  of  the  second  son,  to  the  third  son  himself,  and  to 
on. — 3.  In  default  of  sons,  or  their  issue,  then  to  all  the  daughters 
of  A.  together,  or  their  issue.  Sec  <tiitcy  III.  IV. — 4.  On  failure  of 
descendants  from  A.  himself,  then  to  the  issue  of  his  father  and 
mother;  the  eldest  brother  of  the  whole  blood,  or  his  issue;  or  on 
failure  of  them,  the  other  whole  brothers  of  A.  respectively  in  or* 
der  of  birth,  or  their  issue  ;  or  on  failure  of  them,  the  sisters  of  A. 
of  the  whole  blood  respectively,  or  their  issue. — 5.  On  failure  of 
descendants  from  the  father  and  mother  of  A,  then  to  the  issue  of 
his  grandfather  and  grandmother  by  the  father's  side  \  still  tracing 
[he  line  of  relationship  on  the  father's  side,  till  it  entirely  fails ; 
when,  and  not  before,  recourse  must  be  had  to  the  relations  of  his 
mother  in  the  same  regular  successive  order  as  in  the  paternal 
line.  See  more  fully  and  accurately,  2  Gomm.  e.  14.  fti  200—240, 
on  the  whole  of  this  subject,  which  in  some  points  seems  at  first 
inextricably  intricate,  but  will  soon  unfold  itself  to  the  researches 
of  the  diligent  student ;  who,  to  understand  many  parts  of  it,  should 
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be  intimately  acquainted  with  the  law  of  'Tenures.  See  that  tit.  ii^ 
this  Diet. 

As  lO  the  D ESC EXT  of     T<  V  E  ttSJON'S  and    REMAlSf/>KRS  CXpCCtant 

upon  estates  of  freehold,  sec  Tfaikina*$  Essay  on  (he  Law  of  Descent  ,<.T 
(1793,,)  from  vrhence  some  cursory  observations  have  already  been 
adopted,  mid  the  following  extract  from  which,  on  this  part  of  the 
subject*  may  be  descrs  ing  attention. 

**  The  principles  which  ^pply  to  the  descent  of  an  estate  in  pos- 
session do  not  apply  to  the  descent  of  an  estate  in  remainder  or  rer 
version,  expectant  on  an  estate  of  freehold,  but  they  apply  when 
the  particular  estate  is  only  for  years  ;  a  tenant  for  years  being  con- 
sidered merely  as  the  bail  iff  of  the  freeholder,  and  to  hold  the  pos- 
session for  him.    1  Inst.  239,  b.  n.  2. 

"  When  a  reversion  or  remainder,  expectant  upon  an  estate  ot 
freehold,  continues  in  a  course  of  descent,  without  certain  acts  of 
ownership  exerted,  such  reversion,  &c*  still  continually  devolves, 
on  the  death  of  each  particular  heir,  to  the  person  who  can  then 
make  himself  heir  to  the  donor  or  purchaser;  without  any  regard 
to  the  very  heir  of  the  precedent  person  who  succeeded  to  it  by 
descent  j  till  when  the  particular  estate  is  determined,  it  ultimate- 
ly vests  in  possession  in  htm,  who  at  such  determination^  is  the 
right  heir  of  such  donor,  purchaser,  or  original  remainder-man. 
For  as  there  was  no  intermediate  person  actually  seised  of  such  re- 
version or  remainder,  no  one  could  be  the  mean  of  turning  its  de- 
scent, and  becoming  a  new  stock  or  terminus  ;  but  such  stock  must 
yet  be  the  donor,  purchaser  or  remainder-man,  and  must  so  con- 
tinue (if  no  alienation  be  made)  till  such  estate  shall  become  vest- 
ed in  possession  ;  and,  consequently, it  will  be  absolutely  necessary 
to  prov,  on  every  devolution,  a  0.-  «-n  nt,  ;  .  'Jk  immetliftK1 
predecessor  who  look  by  t/csccwr,  (Tor  w-th  hi  on  as  such,  in  thh 
case,  there  is  nothing  to  do,)  but  from  the  donor*  purchaser,  or 
original  remainder-man.  Whoever,  therefore,  can  make  himself 
heir  to  such  donor,  Ecc.  will  be  entitled  to  the  inheritance  in  re- 
version or  remainder,  though  expectant;  but  yet  not  so  as  to  be 
capable  of  transmitting  it  to  his  owa  right  heirs,  (as  such,)  except 
by  granting  it  over;  till  it  becomes  vested  in  possession,  by  tbedc*. 
termination  of  the  particular  estate  which  supported  it,  or  where  - 
on it  was  expectant,  (when  it  would  cease  to  be  a  reversion  or  re- 
mainder,) in  him  who  should  be,  at  that  time,  the  right  heir  of  the 
donor,  Eke.  which  person  would  then  become  the  stock  of  descent, 
and  him  from  whom  the  future  pedigree  must  run  on  his  obtain- 
ing an  actual  seisin  of  it.  Sec  J<carneJ$  Conting.  Ran.  449.  (3d  edit.) 
Co.Liti.  Mb.  14.  a,  15,  u.  3  Co.  42.  Cro.  Car.  411,  412.  g  Co,  96,  a. 
1  Co.  95.  99.  PhTJtL  55.  1 1  3.  535,  589,  Brooke's  Decent,  2  &58.  Do?ie9 
S  &  2L  Sdrc  Tac.  1 26.  Cro.  EUz.  334,335.  Dtter,  l%9.fii.  63.  See  2 
Com.  Dig.  tit.  Ccfiyhold,  (K.  U.)  Deseenfj  (C  3.)  Robinson  on 
Gavelk.  Stjifivndix.  MteA.2l5<   I  fv:.  174. 

"  So  also  with  respect  to  contingencies  and  executory  devises. — 
Thus  on  a  devise  to  fx.  in  fee  ;  but  if  he  happened  to  die  under  the 
age  of  twenty-one  years,  leaving  no  issue,  then  to  P.  in  ft:e  ;  after 
the  decease  of  the  testator,  R<  died  in  the  life-time  of  G.  who  af- 
terwards died  under  the  age  or  twenty-one,  and  without  Issue  j  it 
was  held,  that  the  lands  vested  in  /Vs  heir  at  law,  upon  the  hap- 
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pening  of  the  contingency,  (viz.  on  the  death  of  Q.  under  age,  and 
without  issue,)  but  that  the  interest*  while  it  was  contingent,  did 
not  so  attach  in  G.  who  was  heir  at  law  tu  P,  on  his  decease,  as 
to  carry  it,  on  his  death,  to  his  heir  at  law,  who  Avas  not  heir  at  law 
to  P.  but  that  it  vested  in  that  person  ivho  ivtis  heir  at  law  to  P. 
(the  first  purchaser)  at  the  time  of  the  contingency  happening.  Sec 
2  IViU,  29.  Gcodright  and  Searle  j  and  cited  also  in  Pea  me  on  Cont. 
Pern,  448.  (3d  edit.)  -4nd  see  Cro.  Car.  4,10-  413.  Hobart,  S3.  Ploivd. 
485.  489.  3  Com.  Dig.  tit.  Descent,  (C-  2.)" 

See  antfy  VI. — Sec  further,  as  to  other  points  concerning  the 
doctrine  of  descents,  and  points  involved  therewith,  tit.  Estate, 
Heir,  Limitation,  Remainder,  Executory  Devise,  ^c- 

Descent  of  crown  lands,  Sec  tit-  Descent,  King. 

Descent  of  dignities,  Sets  tit-  Descent,  Peer. 

DESCRIPTION,  dekcfifitioJ]  In  deeds  and  grants  there  must 
be  a  certain  de&trijition  of  the  lands  granted,  the  places  where  the 
tends  lie,  and  of  the  person*  to  whom  granted,  &c.  to  make  them 
good.  But  wills  are  more  favoured  than  grants  as  to  those  descrip- 
tions :  and  a  wrong  description  of  the  person  will  not  make  a  devise 
void,  if  there  be  otherwise  a  sufficient  certainty  what  person  was 
intended  by  the  testator.    1  JVefo,  Abr.  647. 

Where  a  first  description  of  land,  &c.  is  false,  though  the  second 
is  true,  a  deed  will  he  void :  contra,  if  the  first  be  true,  and  the 
second  false.  Sec  3  Reft,  2,  3,  8.  10,  28.  33,  34.  &c.  See  tit.  Deed, 
WilL 

DESERTION  from  the  army,  See  tit.  Courts  Martial 

DE  SDN  TORT  DEMESNE,  Sec  De  injuria  sua  propria  ;  and 
tit.  Trespaaxy  Pleading. 

DESPITUS,  A  contemptible  person.  Fleta,  lib.  4.  cap.  5,  par.  4. 

DESUBITO,  To  weary  a  person  with  continual  barkings,  and 
then  to  bite  ;  winch  is  provided  against  by  old  laws,  JLeg.  Mured. 
26.  ...  .-.a 

DETACH? ARE,  to  seize  or  to  take  into  custody  another  per- 
son's goods,  &c,  by  attachment  or  other  course  of  law.  Coivct. 

DETAINER,  Sec  tit.  Forcible  Entry  and  Detainer. 

DETERMINATION  OF  WILL,  See  tit.  Estate  at  mil. 

DETINET,  Sec  Debet  et  Detinet, 

DETINUE,  dctinendo.~\  In  the  common  law  is  like  actio  defio- 
rdti  in  the  civil  law;  and  is  a  writ  which  lies  against  him,  who 
having  goods  or  chattels  delivered  to  keep,  refuses  to  redeliver 
them.  In  this  action  of  detinue  it  is  necessary  to  ascertain  the 
thing  detained  in  such  a  manner  as  that  it  may  be  specifically 
known  and  recovered.  Therefore  it  cannot  be  brought  for  money, 
coin  or  the  like,  for  that  cannot  he  known  from  other  money  or 
corn  ;  unless  it  be  in  a  bag  or  a  sack,  for  then  it  may  be  distin- 
guishably  marked.  In  order  therefore  to  ground  an  action  of  de- 
tinue y  which  is  only  for  the  detaining,  these  points  are  necessary : 
see  1  Inst.  286.  1-  That  the  defendant  came  lawfully  into  posses- 
sion of  the  goods,  as  cither  by  delivery  to  him,  or  by  finding  them. 
[But  if  the  goods  arc  alleged  to  have  come  to  the  defendant  by 
finding,  it  is  sufficient  for  the  plaintiff  to  prove  that  the  goods  came 
to  the  defendant  by  wrong;  at  least  unless  the  finding  be  traversed. 
Miles  v*  Graham,  JVetv.  Rep.  CP.  141.]— 2.  That  the  plaintiffhave 
a  property .~3*  That  the  goods  themselves  be  of  some  value. — 4. 
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That  they  be  ascertained  in  point  of  identity.  Upon  this  the  jury 
if  they  find  for  Che  plaintiff,  assess  the  several  values  of  the  severa. 
parcels  detained,  and  also  damages  for  the  detention*  And  the 
judgment  is  conditional ;  that  the  plaintiff  recover  the  said  goods ; 
or,  if  they  cannot  be  had,  their  respective  values,  and  also  the  da- 
mages for  detaining;  them.    Co.  Ent.  I/O.    Cro.  Jac.  681. 

There  is  one  disadvantage  which  attends  this  action,  t>iz.  thai 
the  defendant  is  herein  permitted  to  wage  his  law  \  (that  is,  to  ex- 
culpate himself  by  oath ;  see  tit.  Wager  of  Law  ;)  and  thereby  de- 
feat the  plaintiff  of  his  remedy ;  which  privilege  in  this  case  h 
grounded  on  the  confidence  originally  reposed  in  the  bailee  by  the 
bailor,  in  the  borrower  by  the  lender,  or  the  like ;  from  whence 
arose  a  strong  presumptive  evidence,  that  in  the  plaintiff's  own 
opinion,  Lhc  defendant  was  worthy  of  credit.    See  1  Jh&t.  295. 

For  this  and  oihcr  reasons  the  action  of  detinue  b  now  much 
disused,  and  has  given  place  to  the  action  of  trover.  See  tit,  Tro-ver  ; 
and  also  til.  Bailment. 

The  folio  whig  cases  on  the  subject  of  detinue,  may  prove  matter 
of  use  as  well  as  of  curiosity,  and  see  further,  Viners  tit.  Detinue, 
and  Bull.  M  P.  49 — 5  I . 

Detinue  may  be  brought  For  a  piece  of  gold,  of  the  price  of  21.5* 
though  not  for  2U<  in  money  ;  Tor  here  is  a  demand  of  a  certain 
particular  piece,  Bull.  .V.  P.  50. 

If  a  man,  receiving  money  from  a  banker,  put  part  thereof  into  his 
bag,  and  w  hile  he  is  telling  the  rest*  the  bag  is  stolen,  no  action  of 
detinue-i  k$c.  lies  ;  because  by  putting  up  the  money,  he  had  appro- 
priated it  to  his  own  use,  Com 6.  475.  A  man  lends  a  sum  of 
money  to  another,  detinue  lies  not  for  it-  but  debt  :  but  if  A.  bar- 
gains and  sells  good's  to  B.  upon  condition  to  be  void  if  A.  pays 
B>  a  certain  sum  of  money  at  a  day  ;  now  if  A.  pays  the  money,  he 
may  have  detinue  against  B,  for  the  goods,  though  they  came  not 
to  the  hands  of  B>  by  bailment,  but  by  bargain  and  sale.  Cro.  Bliz^ 
867.    2  Danv.  5  10. 

If  a  man  delivers  goods  to  A.  to  deliver  to  B.,  B.  may  have  de- 
tinue, for  the  property  is  in  him :  and  where  he  delivers  them  to 
B.  and  after  grants  them  to  D.  he  shall  not  have  detinue  after 
Lhc  grant,  but  the  grantee  shall  have  it.  Yelv.  241.  I  Buht.  69, 
When  goods  are  delivered  to  one,  and  he  delivers  them  over  to 
another,  action  of  detinue  may  be  had  against  the  second  person, 
and  if  he  delivers  them  to  one  that  has  a  right  thereto)  yet  it  is 
said  he  is  chargeable  ;  also  if  a  person  to  whom  a  thing  is  deli- 
vered ditth,detinuf  lieth  against  his  executors,  Sec  or  against  any 
person  to  whom  a, thing  comes.    2  Dauv.  Abr.  5T1. 

A  man  may  have  a  general  detinue  against  another  that  finds  his 
goods  :  though  if  1  deliver  any  thing  to  A.  to  redeliver,  and  he 
loses  it,  if  B.  finds  it  and  delivers  it  to  C.  who  has  a  right  to  the 
same,  he  is  not  chargeable  to  me  in  detinue,  because  he  is  not 
privy  to  my  delivery.    7  Hen.  VI.  22.    9  Hen.  VI.  58. 

In  actions  of  detinue,  the  thing  must  be  once  in  the  possession 
of  the  defendant",  which  possession  is  not  to  be  altered  by  act  of 
law,  as  seizure,  Sec.  And  the  nature  of  the  thing  must  continue, 
without  alteration,  to  entitle  one  to  this  action.  Fitx.  Jfc  B.  1 38. 
If  I  find  goods,  and  before  the  owner  brings  his  action,  I  sell  them  j 
or  they  are  recovered  out  of  my  hands  upon  an  execution^  or  out- 
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la  wry  against  the  owner,  &c.  he  cannot  have  detinue  against  me. 
12  Edw,  IV-  8.  37  Hen.  VIII.  13.  But  action  of  detinue  will  lie 
against  him  that  finds  goods,  if  they  are  wasted  by  wilful  negli- 
gence.   Doet*      Stud.  129, 

A  man  buys  cloth  or  other  things  of  another,  on  a  good  and  per- 
fect contract ;  if  the  seller  keeps  the  things  bought,  detinue  tfeth. 
Dyer,  30.  203.  Where  one  takes  my  goods  into  his  custody  to 
keep  them  for  me,  and  refuses  to  restore  them  ;  although  he  have 
nothing  for  the  keeping  of  them,  this  action  will  lie.  4  Rc/i.  84. 
29  pi.  28.  If  I  deliver  to  one  a  trunk  that  is  locked,  with  things 
in  it,  and  keep  the  key  myself,  and  something  be  taken  out  of  it, 
writ  of  detinue  lieth  not  for  litis  ;  but  if  the  trunk,  and  all  that  is  in 
it,  be  taken  away,  there  it  lies.    1 1  Ttejt.  89.    4  Edw.  III. 

This  action  will  not  lie  where  a  man  delivers  <*oods  to  me,  and 
I  bid  him  take  them  again,  if  he  refuses  to  do  it;  or  where  one 
takes  my  goods  or  tattle  by  wrong,  as  a  trespasser  ;  or  by  way  of 
distress  for  rent  or  as  damage-feasant,  8cc.  Nor  for  a  horse  stck, 
when  it  is  taken  or  lent;  if  he  dies  of  that  sickness.  Bro.  Dtiin. 
342.  43  £du>.  ill.  21.  21  Erfw.  IV.  And  if  it  be  a  ring  that  is 
delivered  to  another,  and  he  breaks  it,  it  is  doubted  whether  ac- 
tion of  detinue  may  lie  ;  because  the  thing  is  altered,  and  cannot 
be  returned  as  it  was:  but  action  on  the  case  lieth.  And,  although 
where  goods  are  found  and  sold,  fee.  detinue  lies  not ;  yet  action 
upon  the  case  of  trover  and  conversion  may  be  brought.  12  Ediv. 
IV.  8.    IS  Ediu.  IV.  22. 

DetiMvR  of  Charters.  A  man  may  have  detinue  for  deeds 
and  charters  concerning  land  ;  but  if  they  concern  the  freehold,  it 
must  be  in  C.  if.  and  no  other  court.  Action  of  detinue  lies  for 
-barters  which  make  the  liile  of  lands;  and  the  heir  may  have  a 
detinue  of  charters,  although  he  hath  not  the  land :  if  my  father 
be  disseised,  and  dicth,  1  shall  have  detinue  for  charters,  not- 
withstanding I  have  not  the  land ;  but  the  executors  shall  not 
have  the  action  for  them.  A'evo  Arat.  Brev.  308.  If  a  man  keep 
my  charters  from  me,  concerning  the  inheritance  of  my  land,  and 
I  know  the  certainty  of  them,  and  the  land ;  or  if  they  be  in  a 
<:hest  locked,  &c.  and  I  know  not  their  certainty,  I  may  recover 
ttiero  by  this  writ:  so  where  lands  are  given  to  me  and  J.  S.  and 
my  heirs,  and  he  dies,  if  another  gets  the  deeds,  and  if  tenant  in  tail 
give  away  the  deed  of  entail,  and  then  die,  his  issue  may  bring  a 
writ  of  detinue  cf  charters*  Co.  Litt.  286.  1  Hep.  2.  Fitz.  M  B.  138. 
But  if  the  tenant  in  fcc-simple  do  give  away  bis  deeds  of  the  land, 
jus  heir  may  not  have  this  action ;  and  in  case  a  woman  great  with 
child  by  her  deceased  husband,  keeps  the  charters  from  his  daugh- 
ter and  heir  that  concern  the  land,  during  the  time  she  is  with 
child,  this  writ  will  not  lie  against  her.    41  Edit!,  III.  II. 

Detinue  was  brought  for  a  deed,  and  the  plaintiff  had  a  verdict, 
ihat  the  defendant  detained  the  deed,  and  the  jury  gave  20/.  dama- 
ges, but  did  not  find  the  value  of  the  deed ;  and  then  there  issued 
out  a  distringas  to  deliver  the  deed,  or  the  value,  and  afterwards 
a  writ  of  inquiry  was  awarded  for  the  value:  whereupon  the 
jury  found  a  different  value  from  what  the  first  verdict  found  ; 
and  it  was  adjudged  good.  Ray  in.  124-  1  JVete.  Aht.  649.  In  de- 
tinue of  charter^  if  the  issue  be  upon  the  detinue,  and  it  is  found 
that  the  defendant  hath  burnt  the  charters,  the  judgment  shall  not 
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be  to  recover  the  charters,  which  it  appears  cannot  be  had ;  but  it 
h  said  it  shall  be  for  the  plaintiff  to  recover  the  land  in  damages. 
2  Roli.Jbr.  101.  2  Da?iv.  Mr.  511.  Tor  detaining  of  deeds  and 
charters  concerning  the  inheritance  of  lands,  or  an  indenture  of 
lease,  the  defendant  shall  not  wage  his  lav,  as  he  may  in  a  com- 
mon action  of  detinue.     I  Inst.  295, 

Detinue  of  Goons  in  Fkank-martuagEj  Is  on  a  divorce 
between  a,  man  and  his  wife  ;  after  which,  the  wife  shall  have  this 
writ  of  del  inn  e  for  the  goods  given  with  her  in  marriage-  &lich. 
35  Edw.  I.    jVTftp  Wat.  firev.  308. 

DETRACT AR1,  To  be  torn  in  pieces  with  horses,  d/wstattt, 
$acrilegi,  et  hujusmodi  dctractari  debent  it  comburi.  Fleta%  lib.  1, 
cap.  37*  But  we  know  not,  now,  of  any  such  punishment  by  our 
lawrs, 

DETUNICARE,  To  discover  or  lay  open  to  the  world.  Mattlt. 
We.ifm.  1240. 

DEVADIATUS,  Is  where  an  offender  is  without  sureties  ot 
pledge?.  JJomesdatj. 

DEVASTAVIT ;  or  DEVASTAVERUNT  BONA  TESTA- 
TORIS.  A  writ  that  lies  against  executors  or  administrators, 
for  paying  debts  upon  simple  contract,  before  debts  on  bonds  and 
specialties,  &c*  for  in  this  case  they  are  liable  to  action,  as  if  they 
had  squandered  away,  or  wanted  the  goods  of  the  deceased,  or 
converted  them  to  their  own  use :  and  are  compellable  to  pay  such 
debts  by  specialty  out  of  their  own  goods,  to  the  value  of  what 
they  so  paid  illegally.  Dyer,  232.  Hut  if  an  executor  pays  debts 
upon  simple  contract,  before  be  hath  any  notice  of  bonds,  it  is 
no  devastavit;  and  regularly  this  notice  is  by  an  action  commenced 
against  him,  for  the  Jaw  doth  not  oblige  him  to  take  notice  of  it 
himself,  nor  of  a  judgment  against  his  testator,  because  he  is 
not  privy  to  acts  done  either  by  or  against  him.  I  Mod.  175.  1 
Lev.  215. 

Where  an  executor  payeth  legacies  before  debts,  and  hath  not 
sufficient  to  pay  both,  it  U  a  devastavit.  Also  where  an  executor 
sells  the  testator's  goods  at  an  undervalue,  it  is  a  devastavit  j 
but  this  is  understood  where  the  sale  is  fraudulent  j  for  if  more 
money  could  not  be  had,  it  is  otherwise.  Ktifov.  50.  1  Nete.  Abf*. 
649.  Executors  keeping  the  goods  of  the  deceased  in  their  hands, 
and  not  paying  the  testator's  debts  ;  or  selling  them,  and  not  pay- 
ing of  debts,  &o.  or  not  Observing  the  law  which  directs  them  in 
the  management  thereof;  or  doing  any  thing  by  negligence  or 
fraud,  whereby  the  estate  of  the  deceased  is  misemployed,  are  guilty 
off  a  'devditdvitj  or  waste  ;  and  they  shall  be  charged  for  so  much 
(te  bonis  fifofirii*)  as  if  for  their  own  debt,  S  Rep.  133.  But  the 
fraud  or  negligence  of  one  executor  is  not  chargeable  on  the  rest-. 
Where  there  arc  several  executors.    1  Roll.  Jt&r.  l->29. 

By  the  sLit.  30  Car.  1L  c.  7.  it  is  enacted,  that  if  an  executor 
de  son  tort  wastes  the  goods,  and  dies,  his  executors  shall  be  lia- 
ble in  the  same  maimer  as  their  testator  would  have  been,  if  he 
had  been  living-  And  it  has  been  since  adjudged,  that  a  rightful 
executor,  who  wastes  the  goods  of  the  testator,  is  in  effect  an  ex- 
ecutor de  son  tort  for  abusing  his  trust,  Z  M ',<:■!,  113,  And  his 
executor  or  administrator  is  made  liable  to  a  devastavit)  by  Stat.  A- 
and  S  Wi  &  M.  c.  2&  which  Statute  makes  the  stat.  30  Car.  I J 
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v.  7.  perpetual.  §ee  further,  this  Dictionary,  tit.  Executor t  V.  I 
VI.  2. 

DEVENERUNT,  A  writ  heretofore  directed  to  the  esc  he  at  or 
on  the  death  of  the  heir  of  the  king's  tenant:  under  age  and  in  cus- 
tody, commanding  the  eschcator,  that  by  the  oaths  of  good  and  law- 
ful men  he  inquire  what  lands  and  tenements  by  the  death  of  the 
tenant  came  to  (he  king.  Dyer,  360.  This  writ  is  now  disused  j 
but  see  stat,  14  Car.  II.  c-.  11.  lor  preventing  frauds  and  abuses  in 
his  majesty's  customs. 

DEVEST*  devestireJ}  Is  opposite  to  invest.  As  to  invest  sig- 
nifies to  deliver  the  possession  of  any  thing  to  another  j  so  to  de- 
vest signifieth  to  take  it  away.    Feud.  lib.  I,  caji.  7. 

DEVISE,  from  the  Fr.  devher,  to  divide  or  sort  into  parcels.] 
A  gift  of  lands,  Stc<  by  a  hist  will  and  testament.  The  giver  is 
called  the  devisor;  and  he  to  whom  the  lands  are  given,  the  devi- 
see.  A  devise  in  writing  is,  in  construction  of  law,  no  deed  j  but 
an  instrument  by  which  lands  are  conveyed. 

To  Devise,  is  to  give  by  will. 

The  word  was  formerly,  particularly  applied  to  bequests  of  land  , 
bnt  is  now  generally  used  for  the  gift  of  any  legacies  whatever. 

Tor  the  law  relating  to  devises,  as  well  of  real  as  personal 
estates,  see  fully,  this  Diet,  tit.  WilL  As  to  executory  devises, 
see  lit.  Executory  Devise*  Estate,  IJjnitation,  Remainder. 

DEVOIRES  of  CALEIS,  Fr.  devoir,  duty.]  The  customs  due 
to  the  king,  for  merchandise  brought  into,  or  carried  out  of  Calais, 
when  our  staple  remained  there.  Sec  stats.  34  JZdw.  I.  c.  18. 
2  Rich.  II.  stt  I.  c.  3. 

DEXTRAR1CS,  One  at  the  right  hand  of  another.  And  the 
word  dcjctrarios  has  been  used  for  light  horses,  or  horses  for  the 
great  saddle ;  from  the  Fr.  destrier,  a  horse  for  service. 

D EXTRAS  DARE,  Shaking  of  hands  in  token  of  friendship  ; 
or  a  man's  giving  up  himself  to  the  power  of  another  person. 
Walsingh.  ft,  332. 

DIARIUM,  is  taken  for  daily  food;  or  as  much  as  will  suffice 
for  the  day.    Du  Ca?ige. 

DIASPERATUS,  Stained  with  many  colours.  M<m*  torn.  3.  jk 
314. 

D1CA,  A  tally  for  accounts,  by  number  of  taillces,  cuts  or  notches, 
Lib.  Rub,  Hcaecar.JoL  30. 

DICK  AH,  or  DICKER  of  LEATHER,  A  quantity  consisting 
of  ten  hides,  by  which  leather  is  bought  and  sold.  Fide  stat,  $  I 
Hen,  III.  st,  I.  There  arc  also  dicker*  of  iron  containing  ten  bars 
to  the  dicker.  This  word  is  thought  to  come  from  the  Greek 
dekas,  which  signifies  ten.  Domesday. 

DICTORES  and  DICTUM,  Tiny  one  signifies  an  arbitrator  j 
and  the  other  the  arbitrament.    Malms*  p.  348. 

DICTUM  DE  KENEL  WORTH,  An  edict,  award,  act  or  sta- 
tute, made  for  composing  differences  betweeji  King  Henry  the 
third  and  his  barons  and  others,  who  had  been  in  arms  against  him; 
so  called,  because  it  was  made  at  Kenelvjorth  in  Warwickshire, 
anno  5 1  Hen.  III. 

DIEM  CLAUSIT  EXTREMUM,  A  writ  which  issued  out  of 
ilie  court  oichancery  to  the  escheator  of  the  county,  upon  the  death 
of  any  of  the  king's  tenants  m  eajdte,  to  inquire  by  a  jury  of  what 
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lands  he  died  seised*  and  of  what  value,  and  who  was  the  next 
heir  to  him.    This  writ  10  be  granted  at  the  suit  of  the  next  heir, 
for  upon  that,  when  the  heir  game  of  age,  he  was  10  sue  livery 
of  f.is  lands  out  of  the  king's  hands.    2?itz.  JV.  B.  251. 
DIES,  See  cJfi?/> 

DIES  D.\TCS,  Is  a  day  or  dine  of  respite  given  to  the  defend- 
ant i  .  \  suit  by  the  court.    Broke.  Sue 

DIES  MARCillK.  Was  the  day  of  congress,  or  meetings  of 
the  Eugihh  and  Scotch,  appointed  annually  to  be  held  on  the 
mwc/iis  or  borders,  to  adjust  ail  differences  between  them,  and 
preserve  the  articles  of  pence.     Tho.  fVaining/tamj  in  Kith,  if.  //, 

D I  ETA,  A  day's  journey.  Fleie^lib.  i.e.  28.  Brae  ton,  lib.  3> 
ttmti  2,  c.  16. 

DIET,  fONimtftc*;]  A  legislative  assembly  ;  as  the  of  the 
fj\    >  !  ■  of  Jfa    Aw  ]  bY.  See  this  Diet,  tit-  Piirtiumvni)  Jtiit??iagc- 

D1EU  ET  MOM  DROIT,  God  and  my  right  \  the  mat  to  of  the 
rrwtf/  ay/Jit*  Uhtin ..  i.  it;*  h  t  the  king  of  En  g  tun  it  holds  his  empire 
of  no;>e  but  God  ;  f:i  i  given  !,y  Ki.tr  AVrA.  L 

DiEU  SON  ACT,  Are  words  often  used  in  our  old  Jaw:  and 
it  is  a  maxim  in  (aw,  That  the  «r/  <j'  (Joel*  or  inevitable  accident, 
sfiall  prejudice  no  mun.  Therefore,  if  a  house  be  blown  down 
by  i.-inpest*  thunder  or  lightning1,  the  lessee  or  tenant  for  life  or 
years,  shall  be  <  xcusui  m  waste  :  likewise,  he  hath  by  the  law  a 
special  interest  to  take  timber  to  build  the  house  again  for  his 
haLiwiion,  4  Reft.  f>3.  II  Jf<7/,  82.  So  when  the  condition  of  a 
bond  consists  ol  two  p*irts  in  the  di  junctive,  and  both  are  possible 
at  the  lime  of  the  obligation  made,  and  afterwards  one  of  them 
becomes  impossible  by  H  e  tu:t  vi  God,  the  obligor  is  not  bound  to 
pt  t  f  rni  the  other  part.  5  />'  /  22T  And  where  a  person  is  bound 
lo  ..ppear  in  court,  at  a  certain  ck.y.  it  .  [\  vl-  the  day  he  dielh,ihc 
obligation  is  saved,  &.C.  See  particularly  relative  to  this  term, 
fit.  fz&itififtiti  Carrier. 

DIVF ACKRI'l,  To  destroy:  and  dtjfuctio  is  a  inaisnijig  any  one. 
Lt£.  H  n  1  e.  64,  92. 

DilTORCiARE  RECTUM,  To  take  away,  or  deny  justice. 
Mat.  Potffi*  titmo  J  In 4. 

DIGEST,  The  book  of  pandects  of  the  civil  law  j  which  hath 
its  n.,me  from  ils  containing  Ltgatia  fir&ceftta  exttilttnter  Digest*. 
Bu ."©Wf$      S  c:  tit.  CmV 

DIGNITY*  Signifies  honour  and  authority;  reputa- 

tion. See  A:.d  dignity  may  be  dtvided  into  superior  and  inferior: 
as  the  titles  of  duke,  earl,  baron,  &c  art  the  highest  names  of  dig* 
Jit'/y;  anri  those  61  bjiojiet,  knighL,  Serjeant  at  law,  Sec,  the  lowest. 
Nobility  only  can  give  so  high  a  name  of  dignity*  as  to  supply 
the  w.t  t  of  li  surname  in  legal  proceedings:  and  as  the  omission 
of  a  name  of  is%9w£;  may  be  pleaded  in  abatement  of  a  writ,  &e. 
so  it  may  be  where  <i  pVeT,  v.ho  has  mure  than  one  name  of  dig- 
nity, is  not  named  by  the  most  noble.  See  tit.  Abatement.  No 
temporal  dignity  of  any  foreign  nation  can  give  a  man  a  higher 
tub  here  than  that  of  esquire,  2  Imt*  667.  See  tit.  Addition^ 
Uchc  ttti  Peer* 

DiGM  i  Y  ECCLESIASTICAL,  dignitas  teclewsticalis.'}  Ib 
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defined  by  the  canonists  to  be  administratis  cum  jurisdictione  tt  jto- 
t estate  alit/ua  cottjiificraj  of  which  there  are  several  examples  in 
DuarenuBi  dr  Sacris  Ecdct,  &c.  lid.  2  6.  Dignitatis  tec it Mas- 
rtc*t  are  mentioned  in  the  slut.  26  Hen,  VI II,  c.  31.  fit  32,  And  of 
church  dtgmfitti  Cambden  in  his  Britannia^  Jt,  161.  reckons  in  £«- 

DIGNITARIES j  aUgtiitarii.]  Those  who  arc  advanced!  to  any 
dignity  ecclcsiusticrtl ;  as  a  bishop,  dean,  aicluLaLGn,  pi  -i Si'mbi'v, 
&c.  But  there  sire  simple  prebendaries,  without  cure  or  jurisdic- 
tion, which  are  not  dignitaries.    3  In&t*  155. 

DIKES.  See  /'>«*>  jYavigatiw,  Pwdike. 

DILAPIDATION,  dilafiidatie,']  Is  where  an  incumbent  on  a 
church  Jiving  suffers  the  parsonage-house  or  cut-houses  to  fall 
down,  or  be  in  decay  for  want  of  necessary  reparation  :  or  it  is 
the  pulling  down  or  destroying  any  of  the  houses  or  buildings, 
belonging  to  a  spiritual  bring,  or  destroying  of  die  woods,  trees, 
&c.  appertaining  to  ihc  same  ;  for  it  is  said  to  extend  to  the  com- 
mitting or  suffering  any  wilful  waste.  In  or  upon  the  inheritance 
of  the  chin  ch.  Beggit's  Pars.  Coun&.  89.  It  is  the  interest  of  the 
church  iai  general  to  preserve  what  belongs  to  h  for  the  benefit  of 
the  successors;  and  the  old  canons,  and  our  own  provincial  con- 
stitutions, require  the  cletjgy  sufficiently  to  repair  the  houses  be- 
longing to  their  benehVes;  v.hich,  if  they  neglect  or  refuse  to  do, 
the  bishop  may  sequester  the  profits  of  the  benefice  for  that  pur- 
pose,  &c.  Right'*  Chrg.  143.  And  by  the  canon  law,  dilafiida- 
thtts  are  made  a  debt,  which  is  to  be  satisfied  out  of  the  profits  of 
the  church  ;  bit?  the  common  law  prefers  debt  on  contracts,  Sec, 
before  debt  for  dilufiidatiotin.    Hern*  136. 

'Die  prosecution  in  these  cases  may  be  brought  cither  against 
the  incumbent  himself,  or  against  his  executors  or  administrators; 
and  the  executor  or  administrator  of  him  in  whose  time  it  was  done 
or  suffered,  must  make  amends  to  the  successor:  and  if  the  pro- 
ceedings arc  against  ihe  incumbent,  then  they  ought  to  be  in  the 
Spiritual  court.  Tbatocourt  may  also  proceed  against  an  executor, 
or  the  successor  may  have  an  action  of  the  case  or  debt  at  the 
COinmOn  law,  in  which  action  he  shall  recover  damage  s  in  pro- 
portion to  the  dilapidations.  I  Nels.  Abr.  656.  Pars.  Covins.  97, 
93.    Carter,  224.    3  Lav,  268. 

It  is  also  said  to  be  good  cause  of  deprivation,  if  the  bishop, 
parson,  vicar,  or  other  ecclesiastical  person  dilapidates  the  build- 
ings* or  cuts  down  timber  growing  on  the  patrimony  of  the  church 
unless  for  necessary  repairs-  1  Roil.  Rcfi*  86,  11  Rtfi  93,  Gmib* 
259.  And  that  a  writ  of  prohibition  will  also  lie  against  him  in 
the  courts  of"  common  law.    3  ByUt.  I  Hull.  Reft.  335. 

By  stat.  13  c.  10.  If  any  /lamfri.  &c.  shall  make  a  gift  of 

his  goods  and  personal  estate  to  defraud  his  successor  of  his  reme- 
dy lur  dilapidations,  such  successor  may  have  the  same  remedy  in 
the  spiritual  court  against  the  person  to  whom  such  gift  is  made, 
as  he  might  have  against  the  executors  of  the  deceased  par  sun. 
And  by  stat.  14  PAiz.  1.  money  recovered  for  dilapidation^  is  to 
be  tmpjoyed  in  the  reparations  of  the  same  houses  suffered  to  be 
in  decay,  or  the  party  recovering  shall  forfeit  double  ihe  value  of 
what  he  receives  to  the  king. 

If  a  parson  suffers  dUa/iidativrut*  and  afterwards  takes  another 
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benefice,  whereby  his  former  benefice  becomes  vokl,  his  success 
sojt  may  have  an  action  against  him,  and  declare  thai  by  the  cus- 
tom pi  the-  kingdom  he  ought  to  pay  him  so  much  money  as 
^hiill  be  sufficient  to  repair  the  diljpidutions.  3  I^ev.  268.  In 
case  a  parson  comes  to  a  living,  the  buildings  whereof  arc  in  decay 
by  dilapidation^  and  his  predecessor  did  not  leave  a  sufficient 
personal  estate  to  repair  them,  so  that  he  is  without  remedy,  he  is 
to  have  the  defects  surveyed  by  workmen,  and  attested  under 
their  hands  in  the  presence  of  witnesses,  which  may  be  a  means 
to  secure  him  from  the  encumbrance  brought  upon  him  by  the 
lault  ot  his  predecessor.    Country  Par  son*, 1  Companion  t  60. 

An  action  on  the  case  for  dikijiidatioua  of  a  prebcndal  house 
'may  be  maintained  by  a  succeeding  prebendary  against  his  pre- 
decessor ;  but  when  by  the  statutes  of  the  church  the  materials 
are  to  be  supplied  out  of  the  church  funds,  the  successor  shall 
recover  only  the  amount  of  the  workmanship  necessary  in  making" 
the  repairs.    Radclijfe  v.  D'Oyfy,  2  Term  Pe/i.  630, 

DILATORY  PLEAS,  Are  such  as  are  put  in  merely  for  delay  t 
and  there  may  be  a  demurrer  to  a  dilatory  /ilea,  or  issue  may  be 
taken  on  thenar/,  if  false.  If  the  plea  is  true  injfact,  and  good  in 
lawt  and  is  in  abatement  y  the  plaintiff  must  enter  up  judgment 
of  cassetur,  before  he  commences  a  new  suit.  If  the  plea  is  ad- 
judged  ill,  on  demurrer,  there  must  be  a  rexfiondeax  owfer,  and 
defendant  must  plead  another  pica.  If  itatue  iwjact,  is  taken,  and 
found  by  the  jury,  for  /ihi>t(ijfy  in  case,  &c.  they  assess  the  da- 
mages.   In  debt,  the  judgment  for  plaintiff  is  final,  &c-  The 

1  ruth  of  ddatory  jdeas  is  to  be  made  out  by  affidavit  of  the  fact, 
£cc.  by  stat.  4  Ann,  c.  16.  §  11.    See  tit,  Pleadings, 

DILIG1 ATUS,  OutlaAvcd,  ue.  dir  lege  rjectus.   Leg,  Hen.  L  c,  45. 

DILLIGHOUT,  Pottage  formerly  made  for  the  king's  tableyon 
his  coronation  day :  and  there  was  a  tenure  in  scrj  canty*  by  which 
lands  were  held  of  the  kiugj  by  the  service  of  finding  this  pottage* 
at  that  solemnity.    39  lien,  lit. 

DIMIIMKTAS,  Used  in  records  for  a  nioielv,  or  one  half 

DIMINISHING  THE  COIN,  ^ec  tit.  Coin, 

DIMINUTION,  diminutioJ\  Is  where  the  plaintiff  or  defend- 
stilt,  on  an  appeal  to  a  superior  court,  alleges  that  part  of  the 
record  is  omitted,  and  remains  in  the  inferior  court,  not  certified; 
■whereupon  he  prays  that  it  may  be  certified  by  certiorari,  Co .  lint. 
232.  242-  Of  course  diminution  m  to  be  certified  on  a  writ  of 
error;  though  if  issue  be  joined  upon  the  errors  assigned,  and 
the  matter  is  entered  upon  record,  which  is  made  a  consilium?  in 
this  case  there  must  be  a  rule  of  court  granted  for  a  certiorari  to 
certify  d/minttiizri.  1  Liil.  ,ibr.  245,  Diminution  cannot  be  alleged 
of  a  thing  which  is  fully  certified;  but  in  something  that  is 
wanting,  us  want  of  an  original,  or  a  warrant  of  attorney,  Esc. 

2  J.vv.  906;  I  Jfolo,  ,ibr.  65*5.  And  if  on  diminution  alleged, 
and  the  plaintiff1  in  error  certify  one  original,  Scci  which  is  wrong  ; 
and  the  defendant  in  error  certifies  ^mother  that  is  true;  the  true 
ut»c  shall  stand,    Cro*  Jac.  597.    Cro>  Car.  91. 

After  a  writ  of  error  brought,  and  the  defendant  hath  pleaded 
zn  vulto  est  erratum,  he  cannot  afterwards  allege  diminution  ;  be- 
cause by  that  plea  lie  affirmeth  or  aHowcth  the  record  to  be  such 
as  is  certified  upon  the  writ  of  error.    Godb,  266.    But  in  some 
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<ascs,  diminution  hath  been  alleged,  after  in  nulla  est  erratum 
pleaded}  cjt  grniifi  curia  ;  though  not  ex:  rigorc  juris.  Palm.  85. 
And  there  is  an  instance,  that  the  court  in  such  a  case  hath  award- 
ed a  certiorari,  to  inform  their  conscience  of  the  truth  of  the 
record  in  C  B.  where  the  defendant  in  error  had  not  joined  in, 
nulfo  est  erratum.  I  A'els.  656,  Sec  further,  tit.  Judgment Reversal 

D I  Mf  SSOR  Y ,  LETTER  S ,  iiter*  dimissorix.  J  A  re  such  as  are 
used  where  a  candidate  for  holy  orders  has  a  title  in  one  diocese, 
and  is  to  be  ordained  in  another:  the  proper  diocesan  sends  his 
letters  dimi story  directed  to  some  other  ordaining  bishop,  giving 
leave  that  the  bearer  may  be  ordained,  and  have  such  a  cure 
within  his  district.  Coiuet. 

DIOCESE,  diocesis.^]  Signifies  the  circuit  of  every  bishop*s  ju- 
risdiction* For  this  realm  hath  two  sorts  of  divisions  ;  one  into 
shires  or  counties,  in  respect  to  the  tem/ioral  estate  ;  and  another 
into  diocese in  regard  to  the  ecclesiastical  state^  of  which  we 
reckon  twenty-one  in  England,  and  four  in  Wales,  Co.  Lilt.  04. 
Also  the  kingdom  is  said  to  be  divided  in  its  ecclesiastical  juris- 
diction into  two  firovinces  of  Canterbury  Eind  York  ;  each  of  which 
provinces  is  divided  into  dioceses,  and  every  diocese  ituo  archdea- 
conries, and  archdeaconries  into  parishes,  Sec.    Wood's  Inst.  2. 

The  bounds  of  dioceses  are  to  be  determined  by  witnesses  and 
records,  but  more  particularly  by  the  adminUtraiion  of  divine 
offices.  To  which  purpose,  there  are  two  rules  in  the  canon  law: 
in  one  case,  upon  a  dispute  between  two  bishops  upon  this  head, 
the  direction  is,  that  they  proceed  in  the  business,  by  ancient 
books  or  writings,  and  also  by  witnesses,  reputation,  and  other 
sufficient  proof:  in  the  other  case,  where  the  question  was,  by 
whom  a  church  built  upon  the  confines  of  two  dioceses  should  be 
consecrated,  the  rule  laid  down  is,  that  it  should  be  consecrated 
by  the  bishop  of  that  city,  who,  before  it  was  founded,  baptized 
the  inhabitant;,  j.nd  administered  to  them  other  divine  offices^ 
Gi&$,  133. 

The  jurisdiction  of  the  city  is  not  included  in  the  name  of 
diocese^  so  suilh  the  canon  law;  and  accordingly,  in  citations  in 
general  visitations,  directed  to  the  clergy,  it  is  ordered  to  cite  the 
clergy  of  the  city  and  diocese.    Gibs.  133. 

A  bishop  may  perform  divine  offices,  and  use  his  episcopal  habit, 
ih  the  diocese  of  another,  without  leave;  but  may  not  perform 
therein  any  act  of  jurisdiction,  without  permission  of  the  other 
bishop.    Gibs.  133. 

A  clergyman  dwelling  in  one  diocese,  and  beneficed  in  another, 
and  being  guilty  of  a  crime,  may,  in  different  respects,  be  pu- 
nished in  both;  that  is,  the  bishop  in  whose  diocese  he  dwells,  may 
prosecute  him ;  but  the  sentence,  so  far  as  it  affects  his  benefice, 
must  be  carried  into  execution  by  the  other  bishop,  Gibs.  134. 
See  tit.  Bifho/t,  Ciergu,  Convocation. 

DISABILITY,  dixabititas.]  An  incapacity  in  a  man  to  inherit 
any  lands,  or  take  that  benefit  which  otherwise  he  might  have 
done  :  which  may  happen  four  ways ;  by  the  act  of  an  ancestor, 
or  of  the  parly  himself,  hy  the  act  of  God,  or  of  the  law. 

1.  Diaabilitifyhy  the  act  of  the  ancestor,  is  where  the  ancestor  is 
attainted  of  treason,  Sec.  which  corrupts  tlse  blood  of  his  children 
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so  that  they  may  not  inherit  his  estate  Sec  tit,  Attainder,  De- 
scent. 

2.  Disability,  by  the  act  of  the  party,  is  where  a  man  binds 
himself  by  obligation,  that  upon  surrender  of  a  lease!  he  will 
grant  a  new  estate  to  the  lessee ;  and  afterwards  he  grants  over 
the  reversion  to  another,  which  puts  it  out  of  his  power  to  per- 
forin it. 

3.  Disability,  by  the  act  of  God,  is  where  a  person  is  of  non- 
sane  memory,  whereby  he  is  incapable  to  make  any  grant,  Ike* 
So  that  if  he  passe  th  an  estate  out  of  him,  it  may  after  his  death 
he  made  void;  but  it  is  a  maxim  in  law,  that  a  man  qf  full  age 
shall  never  be  received  to  disable  hh  own  person.    See  tit.  Lunacy. 

4.  Disability,  by  the  Ld  of  the  law,  is  where  a  man  by  the 
sole  act  of  the  law,  without  any  thing  done  by  him,  is  rendered 
incapable  of  the  benefit  of  the  law  ;  as  an  alien  born,  &c.  Tertrtk 
ifi  Ley.  4  Rep.  123,  124.  5  Reft.  21.  8  Reft.  43.  See  tit. 
Mien. 

There  are  also  other  dimbUitits,  by  the  common  law,  of  idiocy , 
infanri/y  and  r overt ure •,  as  to  grant*!,  &c.  And  by  statute  in  many 
cases :  as  papists  are  disabled  10  make  any  presentation  to  a  church, 
Stc*  Officers  not  taking  ihe  baths,  arc  incapable  to  hold  offices: 
Foreigners,  though  naturalized,  to  bear  offices  in  the  government, 
he.  Sue  the  proper  titles*  A  person  shall  not  be  admitted  to 
disable  himself  to  avoid  an  office  of  charge,  Sec.  no  more  than  a 
man  shall  be  allowed  to  say  that  he  was  an  idiot*,  tfc.  to  avoid  an 
act  done  by  himself  Carth.  307.  As  to  the  disability  of  dissent" 
ers,  see  that  title,  and  tit-  Noncohjbrniists .  As  to  pleas  of  di$a- 
BiHfy  in  the  person  ol  the  plaintiff,  see  tie.  Abatement. 

DISADVOCARE,  To  deny  or  not  acknowledge  a  thing.  Heng* 
ham  Magna,  cap  4. 

DISAGREEMENT,  Will  make  a  nullity  of  a  thing,  that  had 
essence  before :  and  disagreement  may  be  to  certain  acts,  to  make 
them  void,  Sec*  Co*  Lift.  380.    Sec  tit.  Agreement. 

PIS  ALT,  According  to  Littleton,  is  to  disable  a  person-  Litt. 
tit,  Bfactivtinuanee. 

DISBOiCATIO,  A  turning  wood  ground  into  arable  or  p.'.s- 
iure. 

DlSCARCARE,  From  Dis,  and  Cargo.]  To  unlade  a  ship  or 
vessel  by  taking  out  the  cargo  or  goods*  Placit,  Part.  18  EdwAi 
iSue  Carcafus. 

DISCEIT,  See  Deceit. 

DISCENT,  See  Descent. 

DISCH  ARGE*  On  w  rits  and  process,  &c.  is  where  a  man  is 
confined  by  some  legal  writ  or  authority,  and  doth  that  which 
by  la(v  he  Is  required  to  do :  he  is  released  or  disc/targe d  from  the 
matter  for  which  he  was  confined.  If  one  be  arrested  by  &  lati- 
tat ou:  of  It-  and  the  plaintiff  do  nut  fite  a  declaration  against 
the  defendant  in  prison  in  two  terms,  he  shall  be  discharged  on 
common  bail.  I  Li  11.  Abr>  470.  Also  where  a  defendant  on  arrest 
is  admitted  to  bail,  if  the  b^il  bring  in  the  principal  before  the 
return  of  the  second  scire  facias  issued  but  against  them,  they  sh  II 
be  discharged.  If  an  obligee  discharges  one  joint  obligor,  where 
several  are  jointly  bound,  it  discharges  the  others.  March.  129. 
\nd  a  man  may  dicch'.irge  a  promise  made  to  himself,  See*  Crc. 
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Jac.  433.  See  tit,  Accord,  Acquit  talt  Habeas  Cor/ittSy  Satisfactitoi. 
Band,  Ecc. 

DISCLAIMER,  disctitniium,  from  Fv.  darner,  with  the  priva- 
tive rfia.]  Is  a  plea  containing  an  express  tlciuiJ,  or  renouncing  of 
a  thing;  as  if  a  tenant  sue  a  replevin^  upon  the  distress  of  the 
lord,  and  the  lord  avows  the  taking,  saying  the  tenant  holds  of 
him  us  of  his  lord*  and  that  he  distrained  for  the.  rem  nut  paid,  or 
service  not  performed!  now,  if  the  tenant  say  he  doth  not  huld  of 
him,  this  is  called  a  disclaimer,  and  the  lord  proving  the  tenant 
to  hold  of  hiin,  on  a  writ  of  right  a»r  discfaimtr  brought,  the  tenant 
shall  lose  his  land.  Terms  dc  Ley* 

This  disct&mcr  by  a  tenant,  is  considered  as  a  civil  crime,  and 
punished  accordingly,  by  forfeiture  of  lands  to  the  Lord,  on  reasons 
most  apparently  feodal.  Finch.  270,  371.  So  if  in  any  court  of 
record,  the  particular  tenant  does  tiny  act  which  amounts  to  a 
virtual  disclaimer;  if  he  claims  any  greater  estate  than  was  grant- 
ed him  LLt  the  first  infeodation ;  or  takes  upon  himself  those  rights 
which  belong  only  to  tenants  of  a  superior  class.  \  Inst,  25%,  If 
he  affirms  the  reversion  to  be  in  a  stranger  lag  accepting  his  line, 
attorning  as  his  tenant,  collusive  pleading,  and  the  like ;  such  be- 
haviour amounts  to  a  forfeiture  of  his  particular  estate.  1  Inst.  253. 
2  Comm.  275.    3  Comm.  233. 

If  a  writ  of  firaaftc  be  brought  against  two  persons  for  land, 
and  one  of  them,  the  tenant,  saith  iliat  he  is  not  tenant,  nor  claims 
any  thing  in  the  lands ;  this  is  a  disclaimer  as  to  him,  and  the 
other  shall  have  the  whole  land.  Terms  dc  J^ey.  And  when  a 
tenant  hath  disclaimed,  upon  action  brought  against  him,  he  shall 
not  have  restitution  on  writ  of  error,  Sic.  against  his  own  act; 
but  is  barred  of  his  right  to  the  land  disclaimed.  8  Refi.  62.  But 
a  verbal  disclaimer  shall  not  take  place  against  a  deed  of  lands  : 
nor  shall  the  disclaimer  of  a  wife  during  the  coverture  bar  her 
entry  on  her  lands.    3  Kcft.  26. 

Baron  and  Feme  may  disclaim  for  the  wife;  though  if  the  hus- 
band hath  nothing  but  in  right  of  his  wife,  he  cannot  disclaim,  2 
Banv.  Abr*  5  69.  Such  person  as  cannot  lose  the  thing  perpe- 
tually in  which  he  disclaims,  shall  not  be  permitted  to  disclaim :  a 
bishop,  &c.  may  not  disclaim,  for  he  cannot  devest  the  right  out  of 
the  church.  Though  in  a  c/uo  vtarrqntOj  at  the  suit  of  the  king, 
against  a  bishop  or  others  for  franchises  and  liberties,  if  the 
bishop,  fee.  disclaim*  them,  this  shall  bind  the  successors.  Co. 
Lilt.  102,  103.  If  a  man  be  vouched  because  of  a  reversion  on 
a  lease  made  by  himself,  he  cannot  disclaim;  but  an  heir  may 
disclaim,  being  vouched  upon  a  lease  made  by  his  ancestor.  2 
Danv.  569. 

A  person  may  disciaim  in  the  principal  and  not  in  the  inci- 
dent; as  he  that  is  vouched  because  of  a  reversion,  cannot  dis- 
claim in  the  reversion,  saving  the  seigniory.  40  Edv>.  ill.  27. 
If  the  lord  disclaims  his  seigniory,  in  a  court  of  record,  it  is  extinct* 
and  the  tenant  shad  hold  of  the  lord  next  paramount  to  the  loid 
disclaiming,   Liu.  §  146. 

h  is  said  not  to  be  necessary,  that  the  writ  of  right  am  dis- 
ciuimt  r  should  be  brought  against  the  person  that  disclaims  i  lor 
if  it  be  only  against  him  that  is  lound  tenant  of  the  latcl.  though 
he  be  a  stranger,  it  is  not  material.    2  Danv.  570.    .by  plea  of 


2B0 


DISCONTINUANCE. 


non-tcmtrrT  nothing  is  disowned  but  the  freehold,  wluch  may  be 
£0od  where  the  tenant  hath  the  reversion  in  fee,  and  not  the  free- 
hold ;  but  when  such  tenant  disclaim^  or  pleads  non-tenure  and 
disclaims,  the  demandant  shall  have  the  whole,  as  the  whole  is 

disclaimed.  Ibid, 

By  stat.  21  Jiic.  L  e.  16.  §  5.  in  all  actions  of  trespass  guar* 
dauvumf regit  J  wherein  the  defendant  shall  disclaim  any  tide  to 
the  land,  mid  the  trespass  be  by  negligence  or  involuntary,  the 
defendant  shall  be  admitted  to  plead  a  disclaimer)  and  that  the 
trespass  was  by  negligence  or  involuntaryy  and  a  tender  of  sufficient 
amends  before  the  action  brought ;  and  iT  the  issue  he  found  for 
the  defendant,  or  the  plaintiff  be  nonsuited,  the  plaintiff  shall  be 
barred  from  the  said  action,  and  all  suiia  concerning  the  same. 
Sec  tit.  Pleading. 

Besides  these  disclaimers  by  tenants  of  lands,  there  arc  disclaim- 
er&  in  divers  other  cases  ;  for  there  is  a  disclaimer  of  bloody  where 
a  person  denies  himself  to  be  of  the  blood  or  kindred  of  another, 
in  his  filca.  Fitz*  N.  B.  1G2,  And  a  disclaimer  of  goodsi  as  well  as 
lands;  as  if  a  man  disclaimet/i  goods,  on  arraignment  of  felony, 
when  he  shall  lose  them,  though  he  be  cleared.  Standf.  P.  C 
JS<5<  In  chancenj,  if  a  defendant  by  his  answer  renounces  the 
.having  any  interest  in  the  thing  in  question,  this  is  likwise  a  dis- 
claimer. See  tit.  Chancery.  And  there  is  a  deed  of  disclaimer  of 
executorship  of  a  will,  &c.  where  an  executor  refuses,  and  throws 
up  the  same. 

DISCONTINUANCE, 

DiscoxTiNUATio,  from  Ft.  discontinuer>  cessans]  An  inter- 
ruption or  breaking  off.  An  injury  to  real  property,  which  con- 
sists in  the  keeping  out  the  true  owner  of  an  estate,  by  a  tenant 
whose  entry  wras  at  first  lawful,  but  who  wrongfully  detains  the 
possession  afterwards* 

This  happens  when  he  why  hath  an  estate-tail,  maketh  a  larger 
estate  of  the  land  than  by  law  lie  is  entitled  to  do :  in  which  case 
the  estate  is  good,  so  far  as  his  power  extends  who  made  it,  but 
no  further.  Finch,  L.  190,  As  if  tenant  in  tail  makes  a  feoff- 
ment in  fee-simple,  or  for  the  life  of  the  feoffee,  or  in  tail;  all 
which  are  beyond  his  power  legally  to  make,  for  that  by  the  com- 
mon law  extends  nft  farther  than  to  make  a  lease  for  his  own  life  ; 
in  such  case,  the  entry  of  the  feoffee  is  lawful  during  the  life  of 
the  feoffor ;  but  if  he  retains  the  possession  after  the  death  of  thfe 
feoffor,  it  is  an  injury  which  is  termed  a  discontinuance  ;  the  an- 
cient legal  estate)  which  ought  to  have  survived  to  the  heir  in 
tail  being;  gone  ;  or  at  least  suspended  and  for  a  nphitc  discontinued. 
For,  in  this  case,  on  the  death  of  the  alienors,  neither  the  heir  in 
tail,  nor  they  in  remainder  or  reversion  expectant  on  the  determi- 
nation of  the  estate-tail,  can  enter  on  and  possess  the  land  so  alien- 
ed :  but  must  bring  their  writ  and  seek  to  recover  possession  by 
law,    3  Comm.  172.    1  Inst.  Fitz.  X.  B.  191.  194. 

In  the  case  of  a  disseisitiy  (see  that  title,)  while  the  possession 
remains  in  the  disseisor,  it  is  a  mere  naked  possession  unsupport- 
ed by  any  right ;  and  the  disseisee  may  restore  his  own  possession, 
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and  put  a  total  end  to  the  possession  of  the  disseisor  by  an  entry 
on  the  land,  without  any  previous  action:  but  if  the  disseisor  dies, 
his  heir  comes  to  the  possession  of  the  estate  by  a  lawful  title  : 
it  is  the  same  if  the  disseisor  aliens:  the  alienee  comes  in  by  a 
lawful  title.  By  teason  of  this  lawful  title,  the  heir  in  the  first  in- 
stance, and  the  alienee  in  the  second,  acquires  a  presumptive  right 
of  possession,  which  is  so  far  good,  that  even  the  person  disseised 
loses  by  it  his  right  to  recover  the  possession  by  entry  :  and  can  only 
recover  it  by  an  action  at  law\  When  the  right  of  entry  is  thus  lost, 
and  the  party  can  only  recover  by  action,  the  possession  is  said  to  be 
discontinued.  This  is  the  general  import  of  the  word  discontinuance; 
but  in  its  usual  acceptation  it  signifies  the  effect  of  alienations 
made  by  husbands  seised  in  right  of  their  wives  j  by  ecclesiastics 
seised  in  right  of  their  church;  or  by  tenants  in  tail ;  those  being 
the  three  instances  adduced  by  Littleton  of  discontinuance.  Thus 
before  the  stat.  1 1  Hen.  VIL  c.  20.  the  alienation  of  a  woman 
seised  of  an  estate  in  dower,  Or  of  an  estate  of  the  gift  of  her 
husband,  or  of  any  of  his  ancestors,  was  said  to  be  a  discontinu- 
ance :  and  before  the  stats.  32  VIII.  r.  3L  14  Eliz*  c,  8.  reco- 
veries suffered  by  tenants  for  life,  tenants  by  the  curtesy,  or  tenants 
In  tail  after  possibility  of  issue  extinct,  or  even  by  the  feoffee 
of  tenant  for  years,  worked  a  discontin nance.    See  I  Reft.  14. 

It  is  to  be  observed,  that  thtirc  is  a  material  difference  between 
the  situation  or  title  of  the  alienee  of  any  person,  whose  alienation 
makes  a  discontinuance,  and  the  si  unit  ion  or  title  of  the  heir  or 
alienee  of  a  disseisor ;  for  the  heir  and  alienee  of  a  disseisor  im- 
mediately claim  under  a  person  coming  in  by  a  wrongful  title,  and 
their  estates,  though  not  defeasible  by  entry,  are  immediately  de- 
feasible by  action,  iiut  the  alienee  of  every  person  whose  aliena- 
tion is  said  to  be  a  discontinuance,  [or  rather  whose  alienation 
causes  a  discontinuance,]  claims  by  a  person  having  a  lawful  estate  ; 
and  the  estate  of  the  alienee  is  unimpeachable  during  the  life  of 
the  alienor.  It  should  also  be  observed,  that  a  discontinuance  ex- 
tends to  those  cases  only,  where  a  person  is  dispossessed  of  an 
estate  of  freehold,  and  where,  though  he  has  lost  his  right  of  entry, 
he  can  still  recover  the  possession  by  action.  The  peculiar  im- 
port of  the  word  discontinuance)  where  applied  to  the  cases  men- 
tioned by  Littleton,  is  thus  shortly  but  forcibly  expressed  by  &ouardt 
in  his  Ancient  Laws  of  the  French  :  "  An  interruption  of  the  right, 
which  one  has  on  an  estate,  by  the  sale  of  which  another,  charged  to 
preserve  that  right,  has  made  of  it."  See  \  Inst.  325.  a.  and  the 
long  and  learned  note  there,  on  the  doctrine  of  discontinuance  at 
large. 

By  the  common  law,  the  alienation  of  a  husband  who  was  seised 
in  right  of  his  wife,  worked  a  discontinuance  of  the  wife's  estate : 
till  the  stat.  35  Hen.  VIII.  c.  28.  provided,  that  no  act  by  the  hus- 
band alone  should  work  a  discontinuance  of,  or  prejudice  the  in- 
heritance or  freehold  of  the  wife ;  but  that  after  his  death,  she  or 
her  heirs  may  cTttcr  on  the  lands  iti  question.  Formerly  also,  if 
an  alienation  was  made  by  a  sole  corporation,  as  a  bishop  or  dean, 
without  consent  of  the  chapter,  this  was  a  discontinuance.  Fi(z. 
M  &.  194.  But  this  is  now  quite  antiquated  by  the  disabling  stats. 
1  MHz.  c.  IP.    13  JVAi,  r.  lo.  which  declare  all  such  alienation* 
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absolutely  void  ah  initio  j  and  therefore  at  present  uodicontinuance 
can  be  thereby  occasioned.    3  Comm.  172, 

Having  said  thus  much  on  the  general  nature  of  discontinuance;, 
a  title  which  though  of  considerable  extent  in  the  old  law,  is  now 
very  much  abridged  by  statute,  the  following  selection  on  the  sub- 
ject may  be  sufficient  in  this  place ;  referring  the  inquiring  stu- 
dent to  Com.  Dig.  tit.  Discontinuance,  and  the  other  abridgments, 
for  further  information  when  necessary. 

A  discontinuance  taketh  away  an  entry  only  ;  and  to  every  dis- 
continuance it  is  necessary  there  should  be  a  devesting  or  dis- 
placing of  the  estate,  and  turning  the  same  to  a  right;  for  if  it 
be  not  turned  to  a  right,  they  that  have  the  estate  cannot  be  dri- 
ven to  an  action*  Co.  Lilt.  327.  And  an  estate-tail  cannot  be 
discontinued)  but  where  he  that  makes  the  discontinuance,  was  once 
seised  by  force  of  the  entail,  where  the  estate -tail  is  executed  ; 
unless  by  reason  of  a  warranty.  Litt.  sect.  637.  641.  Also  if 
tenant  in  tail  levies  a  fine,  &c.  this  is  no  discontinuance  till  the 
fine  is  executed ;  because  if  Ue  dies  before  execution,  the  issue 
may  enter.    Co.  Litt.  33.    2  Danv.  Abv.  572. 

A  discontinuance  may  be  five  ways,  viz.  by  feoffment 'JmAJli't  recoze- 
ryy  release  and  cfin/tPfnatioti  vVith  warranty.  1  Refi,  44,  A  grant 
without  lively,  or  a  grant  in  fee  without  warranty,  are  no  discori* 
tin  nances :  an  exchange  will  not  make  a  discontinuance]  as  11 
tenant  in  tail  exchanges  land  with  another,  that  is  not  any  discon- 
tinuance y  by  reason  no  livery  is  requisite  thereon.  2  Danv.  57, 
It  is  the  same  of  a  bargain  and  sale,  Etc,  And  an  alteration  ol 
such  things  as  lie  in  grant,  and  not  in  livery,  v. oiks  no  discontinu- 
ance ;  Tor  such  grant  does  no  wrong  either  to  the  issue  in  tail,  or 
him  in  reversion  or  remainder,  because  nothing  passeth  but  du- 
ring the  life  of  tenant  in  tail,  which  is  lawful ;  and  every  discon- 
tinuance workcth  a  wrong.    Cz.  Litt.  332. 

11  tenant  in  tail  of  a  copyhold  estate,  surrenders  to  another  in 
fee,  this  makes  not  any  discontinuance,  (except  there  be  a  custom 
for  it,)  but  the  heir  in  tail  may  enter;  though  this  hath  been  a 
great  question.  1  Leon.  95.  2  Danv.  571.  If  there  be  tenant  for 
kfej  remainder  in  tail,  and  remainder  in  tail,  &e.  and  tenant  fo 
life,  and  he  in  the  first  remainder  in  tail  levy  a  fine,  this  is  no  r,V 
continuance  of  either  of  the  remainders,  1  Rep.  76.  But  if  there  be 
tenant  in  tail,  ermainder  in  tail,  Etc,  and  tenant  in  tail  enfeoffs  him 
in  reversion  in  fee :  or  where  there  is  tenant  for  life,  remainder 
in  tail,  reversion  in  fee,  and  tenant  for  life  enfeoffs  the  rever- 
sioner ;  these  are  discontinuances^  because  there  is  a  mean  or  im- 
mediate estate,    I  Rep.  L40.    Co.  Litt.  335.    3  Danv*  575- 

If  there  be  tenant  in  tail,  remainder  to  his  right  heirs,  and  he 
makes  feoffment  in  fee,  this  is  a  discontinuance*  though  such  te- 
nant that  made  the  feoffment,  hath  the  fee  in  him.  2  Danv.  572, 
A  man  is  tenant  for  life,  the  remainder  in  tail,  remainder  in  fee, 
and  the  tenant  for  life  makes  a  feoffment  to  him  in  remainder  in 
fee;  this  is  such  a  discontinuance  of  the  estate-tail,  as  producclh  a 
forfeiture.  3  Reft.  59.  If  a  tenant  in  tail  be  disseised,  and  after 
release  with  warranty  to  the  disseisor  it  will  be  a  discontinuance: 
so  if  he  release  or  confirm  to  tenant  for  life.  Lict.  sect-  135.  1 
Rep.  44.  And  if,  where  there  is  a  tenant  for  life,  and  remainder  in 
tail,  the  tenant  for  life  levies  a  fine  to  his  own  use  \  and  after  te- 
nant for  life  and  he  in  remainder  join  in  a  feoffment  by  letter  of 
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attorney*  that  is  a  discontinuance  of  the  est  ate -tail  and  the  fee. 

If  tenant  in  tail  makes  a  feoffment  in  fee  upon  condition,  and  the 
condition  is  broken,  the  issue  may  enter  notwithstanding  this  di&~ 
continuance.  JJtt.  632.  Tenant  in  tail  grants  all  his  estate  to  an- 
other, though  without  livery  and  seisin;  and  if  that  other  person 
make  a  feoffment  in  fee,  it  will  not  be  a  discontinuance  to  take  away 
the  entry  of  him  in  reversion  or  remainder.  Lin.  Hs,  1  Rc}i. 
46.  JO  Refi.  97.  A  lease  is  made  for  life,  remainder  in  tail  ;  and 
he  in  remainder  in  tail  disseises  the  tenant  for  life,  and  makes  a 
feoffment  in  fee,  and  dies  without  issue,  and  then  tenant  for  life 
dieth;  this  is  no  discontinuance  to  hint  in  reversion.  Lite.  146.  t 
BrQivrtt  j  6.  And  if  tenant  in  tail  of  a  rent,  common,  advowson,  or 
the  like,  grant  it  in  fee,  it  is  not  a  discontinuance :  nor  where  such 
tenant  grantelh  any  thing  out  of  land,&c.  Lift.  138.  Finch's  Lai^ 
193. 

Where  a  tenant  in  tail  of  a  manor  makes  a  lease  for  life,  not  war- 
ranted by  stat,  32  Hen.  VIII.  c.  28.  of  part  of  the  demesnes,  this  is 
a  discontinuance  of  this  parcel ;  and  it  is  said  makes  it  no  parcel  of 
the  manor.    2  RolL  Jbr.  58. 

There  can  be  no  discontinuance  by  tenant  in  tail  of  the  gift  of 
the  crown,  stat.  34  St  35  Hen.  VIIL  c.  20.  Nor  by  tenant  in  tail 
of  fee-farm  rents,  to  bar  the  remainder  vested  by  the  statute. 
Stat,  22  &  23  Car.  II*  c.  24.  s.  6.  In  order  to  discontinue  an  estate 
tail,  it  is  necessary  that  the  party  discontinuing  should  be  actually 
seised  by  force  of  the  entail.  I  Llack&t.  269.  Some  discon- 
tinuances at  commou  law  are  now  made  bars  as  to  the  issue  in  tail ; 
though  they  still  remain  discontinuances  in  some  cases,  to  him  in 
remainder,  &c.  such  us  fines,  with  proclamations  by  stats,  4  Hen, 
VII.  ca/i.  24-  32  Hen.  VIIL  cafi*  36.  If  the  husband  levy  a  fine 
with  proclamations,  and  dicth,  the  wife  must  enter,  or  avoid  the 
estate  of  the  eon  usee  within  five  years,  or  she  is  barred  for  ever, 
by  the  stat.  4  Hen.  VII.  c.  24.  For  the  slat.  33  Hen.  VIIL  cup. 
28.  doth  help  the  discontinuance*  but  not  the  bar.  Co.  Lilt,  326, 
Husband  and  wife  tenant  in  special  tail,  the  husband  alone  levied 
a  fine  to  his  own  use,  and  afterwards  he  devised  the  land  to  his 
wife  for  life,  the  remainder  over,  rendering  rent,  &c.  The  hus- 
band dies,  the  wife  enters  and  pays  the  rent,  and  dies:  in  this 
case  it  was  adjudged*  that  the  fine  had  barred  the  issue  in  tail, 
but  not  the  wife,  hyer^  35 1.  The  entry  of  the  wife  in  this  case 
"was  a  disagreement  to  the  estate  of  inheritance,  and  an  agree- 
ment to  the  estate  for  life :  but  if  I  be  wife  had  not  waived  the  in- 
heritance, the  estate  tail  as  to  ihc  wife  had  remained.  9  Rcf:, 
135. 

If  lands  be  given  to  the  husband  and  wife,  and  to  the  heirs  of 
their  two  bodies,  and  the  husband  makcth  a  feoffment  in  fee,  and 
dicth  ;  the  wife  is  helped  by  stat.  32  Hen.  VIII.  c.  28.  and  so  is 
t.|ie  issue  of  both  their  bodies.  I  25ty&  326.  The  husband  is  te- 
nant in  tail,  the  remainder  to  the  wife  in  tail,  the  husband  n^akes 
.  feoffment  in  fee  :  by  this,  the  husband,  by  the  common  law,  did 
not  only  discontinue  his  own  estate  tail,  but  his  wife's  remainder  : 
but  by  stat.  32  Hen.  VI II.  c.  28.  after  the  death  of  the  husband 
without  issue,  the  wife  may  enter  by  the  said  act.  Though  if  the 
husband  hath  issue,  and  makcth  a  feoffment  in  fee  of  his  wifeT? 
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land,  and  his  ivife  diclh  ;  the  he  if  of  the  wftft  shall  not  enter  during 
the  husband's  life,  neither  by  the  common  Jaw  nor  by  the  statute. 

I  In«t.  326. 

A  discontinuance  may  be  defeated,  where  the  estate  that  worked 
it  is  defeated:  as  if  a  husband  make  a  feoffment  of  the  life's 
land  upon  condition,  and  after  his  death,  his  herr  enters  on  the 
feoffee  for  the  condition  broken  j  now  the  discontinuance  is  defeat- 
ed, and  the  feme  may  enter  upon  the  heir.    Co.  Lxtt.  336. 

Discontinuance  of  Plea,  Is  where  divers  things  should  be 
pleaded  to,  and  some  are  omitted  ;  ihis  is  a  discontinuance*  \ 
A'cts.  Abr.  660,  661.  If  a  defendant's  plea  begin  with  an  answer 
to  part,  and  answers  no  more,  it  is  a  discontinuance  ;  and  the  plain- 
lift'  may  take  judgment  by  nM  dicit,  for  what  is  not  answered  :  but 
jf  the  plaint] A'  pleud  over,  the  whole  action  is  discontinued,  I 
Sate.  139.  Debt  upon  bond  of  500/.  the  defendant  as  to  225/.  part 
of  it,  pleads  payment,  &cc.  And  upon  demurrer  to  this  plea,  it 
was  adjudged  that  there  being  no  answer  to  the  residue,  it  is  8 
discontinuance  as  to  that,  for  which  the  plaintiff  ought  to  take 
judgment  by  nil  dicit.  1  Salk.  180.  Where  no  answer  is  given  to 
one  part,  if  the  plaintiff  pleads  thereto,  he  cannot  have  judgment 
according  to  his  declaration ;  for  which  reason  it  may  be  a  discon- 
tinuance of  the  whole.  I  -\W*.  660.  But  this  is  helped  after  ver- 
dict by  stat.  32  Hen*  VIII.  c.  SO.  See  tit.  Amendment,  Plead- 
ing* Practice. 

DiscoNTiNt  ANCE  of  PftorEss.  This  discontinuance  is  some- 
vhat  similar  to  a  nonsuit ;  for  when  a  plaintiff  leaves  a  chasm  in 
the  proceedings  of  his  cause,  as  by  not  continuing  the  process  re- 
gularly from  day  to  day,  and  time  to  time,  as  he  ought  to  do,  the 
suit  is  discontinued  ;  and  the  defendant  is  no  longer  bound  to  at- 
tend ;  but  the  plaintiff  must  begin  again  by  suing  out  a  new  ori- 
ginal, usually  paying  costs  to  his  antagonist.  Anciently  by  the 
demist-  of  the  king*  all  suits  depending  in  his  courts  were  at  once 
discontinued;  but  to  prevent  the  expense  as  well  as  delay  attend- 
ing this  rule  of  law,  the  stat.  1  Edw.  VL  e.  7.  enacts,  that  no  action 
shall  be  discontinued  by  such  death  of  the  king.  The  continuance 
«£  the  suit  by  improper  process,  or  by  giving  the  party  an  illegal 
day,  is  properly  a  mLcontinitante. 

W  here  an  action  is  long  depending,  and  continued  from  one 
term  to  another,  the  continuance*  must  be  all  entered,  otherwise 
there  will  be  a  discontinuance ;  whereupon  a  writ  of  error  may  be 
brought,  Stc.  1  AW*.  Abr.  660.  If  the  plaintiff  in  a  suit  doth  no- 
thin**,  it  is  a  discontinuance,  and  he  must  begin  his  suit  again  :  and 
where  it  is  too  late  to  amend  a  declaration,  £tc  or  the  plaintiff  is 
advised  to  prosecute  in  another  court,  he  is  to  discontinue  his  suit, 
and  proceed  de  novo.  But  a  disconiinuance  of  an  action  is  not 
perfect  till  it  is  entered  on  the  roll,  when  it  is  of  record.  Cro. 
Car.  2S6. 

The  plaintiff  cannot  discontinue  his  action  after  a  demurrer 
joined  and  entered  ;  or  after  a  verdict,  or  a  writ  of  inquiry,  with- 
out leave  of  the  court.  Cro*  Jac.  35.  1  LiU.  Aor.  473.  In  actions 
of  debt  or  covenant*  after  a  demurrer  joined,  the  court  will  give 
leave  to  discontinue,  if  there  be  an  apparent  cause,  as  if  the  plain- 
tiff through  his'  own  negligence  is  in  danger  of  losing  his  debt ; 
but  if  the  demurrer  be  argue  d>  then  he  shall  not  have  leave  to 


DISCOVERY. 


discontinue  ;  nor  where  he  brings  another  action  for  the  same 
cause,  and  this  is  pleaded  in  abatement  of  the  first  action.  Sid. 
34. 

It  has  been  ruled,  upon  a  motion  to  discontinue,  that  the  court 
may  give  leave  after  a  special  verdict,  which  is  riot  complete  and 
final,  but  never  after  a  general  verdict.  I  Sulk.  178.  See  Hardin, 
20ft  201,    So  after  inquiry  executed  and"  returned.    Carth.  Si. 

After  issue  and  a  verdict,  plaintiff  cannot  discontinue  without 
consent  of  defendant ;  for  if  plaintiff  will  not  enter  up  judgment, 
defendant  may.  1  Satk.  178.  After  demurrer  argued  and  allowed) 
discontinuance  may  be  allowed  on  payment  of  costs.  Str*  76.  1 16. 
3  Lev.  440. 

And  where  a  man  hath  a  just  cause  of  action,  for  a  matter  of 
any  consequence,  and  unadvisedly  demurs  to  a  plain  bar,  5tc.  and 
defendant  joins  in  demurrer,  and  it  is  argued,  and  the  court  are  of 
opinion  the  plea  is  good  in  law,  though  it  may  be  ftifoe  in  jactt  the 
court  will,  even  after  giving  their  opinions,  but  before  judgment 
given,  on  motion,  permit  the  plaintiff  to  withdraw  his  demurrer. 
on  payment  of  costs,  and  take  issue- 

The  plaintiff  may,  if  he  sees  occasion,  discontinue  before  or 
after  declaration  delivered  by  a  side  bar  rule  on  payment  of  costs, 
M  on  It.  Mich.  10  Geo.H.  But  in  replevin  the  avowant  cannot 
have  such  rule. 

An  appeal  may  as  well  be  discontinued  by  the  defect  of  the  pro- 
cess or  proceeding  in  it,  as  it  may  be  by  the  insufficiency  of  the 
original  writ,  &c.  For  by  such  defect,  the  matter  depending  is  as 
it  were  out  of  court.  1  Lilt-  473.  A  discontinuance  or  miscontinu- 
ance, at  common  law,  reverses  a  judgment  given  by  default;  and 
discontinuance  upon  a  demurrer  is  error  ;  but  a  miscontinuance  af- 
ter appearance  is  not  so.    8  jRcfi.  150.    46  Edw.  III.  30. 

Discontinuance  of  process  is  helped  at  common  law  by  ap- 
pearance:  and  by  stat.  32  Hen*  VIII.  cafi,  30.  all  dlseontinuance&y 
miscontinuances,  and  negligences  therein,  of  plaintiff  or  defendant, 
are  cured  after  verdict.    See  tit-  Amendment. 

DISCOVERT,  The  law  term  for  a  woman  unmarried  or  widow, 
one  not  within  the  bonds  of  matrimony.    Law  Fr.  Diet* 

DISCOVERY*  The  act  of  revealing  or  disclosing  any  matter 
by  a  defendant  in  his  answer  to  a  bill  filed  against  him  in  a  court 
of  equity.    See  tit.  Chancer ij. 

To  administer  to  the  ends  of  justice,  without  pronouncing  a 
judgment  which  may  affect  any  rights,  the  courts  of  equity,  in 
many  cases,  compel  a  discovery.  This  jurisdiction  is  exercised 
to  assist  the  administration  of  justice,  in  the  prosecution  or  defence 
of  some  other  suit,  either  in  the  court  of  equity  itself,  or  in  some 
other  court :  and  a  discovery  has  been  compelled  to  aid  the  juris- 
diction of  a  foreign  court-  But  if  a  bill  is  brought  to  aid,  by  a  dis- 
covery, the  prosecution  or  defence  of  any  proceeding  not  merely 
cii)U%  in  any  other  court,  as  an  indictment  or  information,  a  court 
of  equity  will  not  exercise  its  jurisdiction  to  compel  a  discovery  ; 
and  the  defendaut  may  demur,  2  Vex.  398.  And  in  the  case  of 
suits  merely  civil  in  a  court  of  ordinary  jurisdiction,  if  that  court 
can  itself  compel  the  discovery  required,  a  coutt  of  equity  will  not 
interfere.    I  Atk.  288.    1  Vez.  205.    2  Vex*  45 1 . 
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A  bill  for  a  discovery  must  show  an  interest  in  the  plaintiff  la 
the  subject  to  which  Lhc  required  discovery  relates  \  and  such  an 
interest  as  entitle*  him  lo  call  on  the  defendant  For  the  discovery. 
See  Fi?ichy &  Rep.  3<5.  44.     1  Vcm.  399, 

As  the  object  of  a  court  of  equity  in  compelling  a  discovery  ia 
either  to  enable  itself  or  some  other  court  to  decide  on  matters  in 
dispute  between  the  parlies,  the  discovery  sought  must  be  material, 
cither  to  the  relief  prayed  by  the  bill,  or  to  some  other  suit  ac- 
tually instituted,  or  capable  of  being  instituted.  If,  therefore,  the 
plaintiff  does  not  show  by  his  bill  such  a  case  as  renders  the  dis- 
covery which  he  seeks,  material  to  the  relief,  if  he  prays  relief; 
or  does  not  show  a  title  to  sue  the  defendant  in  some  other  court ; 
or  that  he  is  actually  involved  in  litigation  with  the  defendant,  or 
liable  to  be  so;  and  does  not  also  show  that  the  discovery  -which  ho 
prays  is  material  to  enable  him  to  support  or  defend  a  suit ;  he 
shows  no  title  to  the  discovery ;  and  consequently  a  demurrer  lo 
the  bill  for  such  purpose  will  be  allowed.  See  Finch's  Rep.  214. 
1  Vez.  205.    2  Vez.  396.  399.    2  Atk.  38&.  1  Vern,  204. 

The  si  illation  of  a  defendant  may  render  it  improper  for  a  court 
of  equity  to  compel  a  discovery ;  either,  I.  Because  the  discovery 
may  subject  the  defendant  to  pains  and  penaiiics,  or  to  some  fnr- 
friture,  or  something  in  the  nature  of  a  forfeiture  j  or}  2.  It  may- 
hazard  Ids  liile  in  a  case  where,  in  conscience,  he  has  at  least  an 
equal  right  with  the  person  requiring  the  discovery ;  though  that 
right  may  not  he  clothed  with  a  perfect  legal  title  ;  as  to  which  lat- 
ter, see  1  Vez,  205.  3  Atk.  453.  It  is  a  general  rule  that  no  one 
is  bound  to  answer  so  as  to  subject  himself  to  punishment, \\\  what- 
ever manner  that  punishment  may  arise  r  (as  by  pains  and  penal- 
ties, a  criminal  prosecution,  Ecc  or  whatever  may  be  the  nature  of 
the  punishment.  2  tcz*  245.  451.  1  P«.,246,  1  Eq.  Abr.  131. 
p.  10.    1  Atk*  450.    2  Atk.  393.    Finer,  lit.  Usury,  Q.  4.   Toth.  135. 

But  if  the  plaintiff  alone  is  entitled  to  the  penalties,  and  express- 
ly waives  them  by  his  bill,  the  defendant  shall  be  compelled  to 
make  the  discovery  ;  for  it  can  no  longer  subject  him  to  a  penal- 
ty. I  Vim.  SO.  And  though  a  discovery  may  subject  a  defend- 
ant to  penalties,  to  which  the  plaint  iiV  is  not  entitled,  and  which 
consequently  he  cannot  waive,  yet  if  the  defendant  has  expressly 
covenanted  not  to  plead  or  demur  to  the  discovery  sought,  which 
is  the  common  case  with  respect  to  servants  of  the  Fast-India 
Company,  he  shall  be  compelled  to  answer.  1  F.q.  Ahr.  77, 7&*  Where 
too  a  person,  by  his  own  agreement,  subjects  himself  to  a  payment 
in  the  nature  of  a  penalty  on  his  doing  a  particular  act,  a  demur- 
rer, to  discovery  of  that  act,  will  not  be  allowed. 

It  seems,  however,  that  a  demurrer  will  be  allowed  m  any  dis- 
covery which  may  tend  to  show  the  defendant  guilty  of  any  moral 
turpitude,  as  the  birth  of  a  child  out  of  wedlock.  Park,  163.  but 
see  2  Vez.  451.  But  a  mother  may  in  some  cases  be  compelled 
to  discover  where  her  child  was  born,  though  it  may  lead  to  prove 
the  chiLd  an  alien.    2  Vez.  287-  294. 

A  defendant  may  likewise  demur  to  a  bill  which  may  subject 
him  to  any  forfeiture  qf  interest ;  as  if  a  bill  is  brought  to  discover 
whether  a  lease  has  been  assigned  without  license  or  whether  a 
defendant  entitled  during  widowhood,  or  liable  to  forfeiture  of  a 
legacy  in  case  of  marriage  without  consent,  is  married  j  or  to  disr 
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cover  any  matter  which  may  subject  a  defendant  entitled  to  any  of- 
fice or  franchise  to  a  quo  warranto.  Sec  Tot  A.  69.  1  Vez.  56, 
2  C.  R,  6S.    2  Atk.  S93.    2  rr*z.  265.     1  Mq.  Abr,  131.  10. 

A  defendant  may  in  the  same  manner  demur  to  a  discovery 
which  rimy  subject  him  to  any  thing  in  the  nature  of  a  forfeiture; 
as  to  a  discovery  whether  he  was  educated  in  the  popish  religion, 
by  which  he  might  incur  the  incapacities  in  stat,  11  St  12  Will, 
which  the  suit.  Geo.  III.  r.  60.  does  not  entirely  remove  :  or  whether 
a  clergyman  was  presented  to  a  second  living  w  hich  avoided  the 
first.  Set;  3  Atk.  457.  3  Comm.  661,  3  Sac.  Abr.  3  Atk.  453. 
See.furthcr,  this  Diet.  lit.  Chancery. 

DISCRETION,  di&crcth,']  When  any  thing  is  left  to  any  per- 
son to  be  done  according  to  his  discretion^  the  law  intends  it  must 
be  done  with  sound  discretion^  and  according  to  law  ;  and  the  court 
of  B.  N.  hath  a  power  to  redress  things  that  are  otherwise  done, 
notwithstanding  they  are  left  to  the  discretion  of  those  that  do  them. 
1  Lid.  Abr.  477. 

Discretion  is  to  discern  between  right  and  wrong  ;  and  therefore 
whoever  hath  power  to  act  at  discretion)  is  bound  by  the  rule  of  rea- 
son and  law.  2  Inst.  56.  298.  And  though  there  be  a  latitude  of  dis- 
cretion given  to  one,  yet  he  is  circumscribed,  that  what  he  does  be 
necessary  and  convenient :  without  which  no  liberty  can  defend  it. 
Hob.  15S.  The  assessment  of  fines  on  o (fenders  committing  af- 
frays j  kc.  and  the  binding  of  persons  to  the  good  behaviour,  are  at 
the  discretion  of  our  judges  and  justices  of  peace.  And  in  many 
caseS}  for  crimes  not  capital,  the  judges  have  a  discretionary  power 
to  inflict  corporal  punishment  on  the  offenders.  Infants,  &c. 
under  the  age  of  discretion,  are  not  punishable  for  crimes  ;  and 
want  of  discretion  is  a  good  exception  against  a  witness,  bee  tit. 
Age  ;  and  other  apposite  titles. 

To  DISFRANCHISE,  Is  to  take  away  one's  freedom  or  privi- 
lege ;  it  is  the  contrary  to  enfranchise.  And  corporations  have 
power  to  disfranchise  members,  in  certain  cases.  See  tit.  Car- 
ficrntioiit  By -Lam, 

DISHERISON,  A  disinheriting ;  mentioned  in  stats.  20  Edw.  I. 
S  Rich.  II. 

DISHER1TOR,  One  that  disinheriteth}  or  puts  another  out  of 
his  inheritance.    Stat.  3  It-dtu.  L  c.  39. 

DISMES,  ttecim*.']  Tithes,  or  the  tenth  part  of  all  the  fruits  of 
the  earth,  and  of  beasts,  or  labour,  due  to  the  clergy.  It  signilieth 
also  the  tenths  of  all  spiritual  livings  given  to  the  prince,  which 
is  called  a  /lerfietual  di&rne.  Stat.  2  &  3  Ediv.  III.  cafi.  33.  And 
formerly  this  word  (tenths)  signified  a  tax  or  tribute  levied  of  the 
tcm/toraity.  Holling&h*  in  Hen.  II.  f.  111.  For  the  laws  of  th^ 
dhmes  or  tithes^  sec  tit.  Tithes^  Taxes* 

DISORDERLY  HOUSES,  See  Sa^dy-Houm^  Riots,  Thea- 
tres. 

DISPARAGEMENT.  In  the  time  of  the  old  tenures ;  the 
matching  an  heir  in  marriage  under  his  degree,  or  against  decen- 
cy.   Co.  Lite,  107.    Magn.  Chart,  c.  6.    Sec  this  Diet.  tit.  Tenures. 

To  DISPAUPER.  When  a  person  by  reason  of  his  poverty,  is 
admitted  to  sue  in  forma  pauperis  ;  if  afterwards,  before  the  suit 
is  ended,  the  same  party  have  any  lands  or  personal  estate  fallen 
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to  him,  or  be  guilty  of  any  thing  whereby  he  is  liable  to  have  this 
privilege  taken  from  him,  then  he  is  put  out  of  the  capacity  of 
suing  in  forma  Jiauperiirt  and  is  said  to  be  dispaupered.  See  tiU 
Costs,  I I . 

DISPENSATION.  See  tit.  Bishop  ;  ami  as  to  dispensations 
to  hold  pluralities^  see  tit.  Chaplains^  Cession* 

Dispensations  of  the  Ki.ng.  If  a  dispensation  by  the  Arch" 
bishop  of  Canterbury  is  to  be  in  extraordinary  matters,  or  in  a  case 
that  is  new,  the  king  and  his  council  are  to  he  consulted  :  and  it 
ought  to  be  confirmed  under  the  broad  seal-  The  Hug's  authority 
to  grant  dispensations  remains  as  it  did  at  common  law ;  notwith* 
standing  stat.  25  Hen.  VIII.  cJsL  Ore.  £Uz.5<&.  601.  See  further, 
as  to  the  dispensing  power  of  the  crown  by  no?t  obstante^  l$c.  this 
Diet.  tit.  King, 

DISPERSONARE,  To  scandalize  or  disparage.  Blount. 

DISS  ION  ARE*  To  break  open  a  seal.  Sepulto  fiatre  testa-* 
men  turn  dissigtiatum  r.;t.    J\1  ubrigmsis,  lib.  2.  c.  7. 

DISSEISIN.    From  the  Fr.  Dissaisin^] 

A  species  of  injury  by  ouster  to  the  freehold  estate  of  another. 
A  wrongful  putting  oiu  of  him  that  is  seised  of  the  freehold,  1 
Inst,  277.  As  where  a  person  enters  into  lands  or  tenements,  and 
bis  entry  is  not  lawful*  and  keeps  him  that  hath  the  estate  from 
the  possession  thereof.  Bract,  lib.  4.  c.  3.  And  disseisin  is  of  iwo 
sorts  ;  cither  single  disseisin,  committed  without  force  of  arms ;  or 
disseisin  by  force ;  but  this  latter  is  more  properly  deforcement. 
Brit.  cap.  42,  43. 

Seisin  is  a  technical  term  to  denote  the  completion  of  that  investi- 
ture, by  which  the  tenant  was  admitted  into  the  tenure,  and  with- 
out which  no  freehold  could  be  constituted,  or  pass.  Disseisin 
must  therefore  mean  the  turning  the  tenant  out  of  his  tenure,  and 
usurping  his  place  and  feudal  relation.  Lord  Mansfield  in  the  case 
of  2  ay  lor,  ex  dent.  jltkyns,  v.  Horde ,  1  Burr.  60.    5  Bro>  P.  C.  247. 

Now,  however,  from  the  several  statute s,  first  restraining  and  at 
length  abolishing  all  military  tenures,  little  more  is  left  than  the 
names  of  feoffment  y  seisin,  tenure^  and  freeholder  y  without  any  pre- 
cise know  ledge  of  the  things  originally  signified  by  those  terms. 
Ibid. 

In  the  same  case  Lord  Mansfield  said  "  Disseisin  is  a  com  plica* 
ted  fact,  and  differs  from  dispossessing.  The  fret  holder  by  disseisin 
differs  from  a  possessor  by  wrong.  Though  the  term  disseisin 
happens  to  be  the  same,  the  thing  signified  by  that  word,  as  applied 
to  the  two  cases  of  ac tual  disseisin,  or  disseisin  by  election ,  is  very 
different."  In  this  case  it  was  attempted  to  support  a  common 
recovery,  by  supposing  u:e  tenant  to  the  precipe  10  have  gained 
a  Freehold  by  disseisin.  The  nature  of  a  disseisin  was  therefore 
elaborately  investigated  by  the  counsel  ;  and  the  idea  of  a  freehold 
being  gained  thereby,  learnedly  repelled  by  Lord  Alans/ield.  See 
further,  tit*  Fine* 

Disseisin,  therefore,  seems  to  imply  the  turning  the  tenant  out 
of  his  fee,  and  usurping  his  place  and  relation.    To  constitute  an 
actual  di&scisni  it  was  necessary  that  the  disseisor  had  not  a  right 
of  entry ;  (or,  to  use  the  old  law  expression,  that  his  entry  was  not 
on^eable  j)  that  the  person  disseised  was,  at  the  time  of  the  dis- 
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seisin,  in  the  actual  possession  of  the  lands ;  that  the  disseisor  ex- 
pelled him  from  them  by  some  degree  of  constraint  or  force  ;  and 
that  he  substituted  himself  to  be  tenant  to  the  lord.  But  how  this 
substitution  was  effected,  it  is  difficult,  perhaps  impossible,  now  to 
discover.  1  Imt.  266.  b.  in  it.  S30.  b.  inn.  the  latter  a  very  tong  and 
abstruse  note  on  the  subject,  and  entering  fully  into  the  principles 
of  the  case  abovementiwicd. 

The  injuries  of  Abatement  and  Intrusion  (sec  those  titles)  are  by 
a  wrongful  entry  v.' here  Lhe  possession  is  vacant ;  but  this  of  Dis* 
is  an  attack  upon  him  who  is  in  actual  possession,  and  turn- 
ing him  out  of  Jt.  The  former  were  an  ouster  from  a  freehold 
in  Jaw  ;  this  is  an  ouster  from  a  freehold  in  deed*  Disseisin  may 
be  effected  either  in  corporeal  inheritances,  or  in  incorporeal.  Dis- 
seisin of  things  corporeal,  as  of  houses,  lauds,  Eke.  must  be  by  entry 
and  actual  dispossession  of  the  freehold.  Co.  Lite.  18  L  As  if  a 
man  enter  either  by  force  or  fraud  into  the  house  of  another,  and 
turns,  or  at  least  keeps,  him  or  his  servants  out  of  possession. 
Disseisin  of  incorporeal  hereditaments  cannot  be  an  actual  dis- 
possession, for  the  subject  itself  is  neither  capable  of  actual  bodily 
possession,  nor  dispossession j  but  it  depends  on  their  respective 
natures  and  various  kinds,  being  in  genera!  nothing  more  than  a 
disturbance  of  the  owner  in  the  means  of  coining  at,  or  enjoying 
ihoiu.  But  all  disseisins  of  hereditaments  incorporeal,  are  only  so 
at  the  election  and  choice  of  the  party  injured  ;  if,  for  the  sake  of 
more  easily  trying  the  right,  he  is  pleased  to  suppose  himself  dis- 
seised. Lht.  §  588,  589.  Otherwise,  as  there  can  be  no  actual 
dispossession,  he  cannot  be  compulsively  disseised  of  any  incorpo- 
real hereditaments. 

And  so  too,  even  in  corporeal  hereditaments,  a  man  may  fre- 
quently suppose  himself  to  be  disseised,  when  he  is  not  so  in  fact, 
for  the  sake  of  entitling  himself  to  the  more  easy  and  commodious 
remedy,  of  an  assise  of  novel  dr$$ci$in,  instead  of  being  driven  to 
the  more  tedious  process  of  a  writ  of  entry.  Hcng,  Parv.  c.  7. 
4  Burr,  1 10. 

The  true  injury  of  an  actual  or  coni/tnlnive  disseisin,  according 
to  what  has  been  already  stated,  seems  to  be  that  of  dispossessing  the 
tenant,  and  substituting  one's  self  to  be  the  tenant  of  the  lord  in  his 
tftcad  i  in  order  to  which,  in  the  times  of  pure  feudal  tenure,  "he 
consent  or  connivance  of  the  lord,  who,  upon  every  descent  or 
alienation,  personally  gave,  and  who  therefore  alone  could  change, 
the  seisin  or  investiture,  seems  to  have  been  considered  as  neces- 
sary. But  whenj  in  process  of  time,  the  feudal  form  of  alienations 
wore  off,  ami  the  lord  was  no  longer  the  instrument  of  giving  ac- 
tual seisin,  it  is  probable  that  the  lord's  acceptance  of  rent  or  ser- 
vice from  him  who  had  dispossessed  another,  might  constitute  a 
complete  disseisin.  Afterwards  no  regard  was  had  to  the  lord's 
concurrence,  but  the  dispds&e&sor  himself  was  considered  the  sole 
disseisor:  and  this  wrong  was  then  allowed  to  be  remedied  by 
entry  only,  without  any  iorm  of  law,  as  against  the  disseisor  him- 
self; but  required  a  legal  process  against  his  heir  or  alienee.  And 
when  the  remedy  by  assise  was  introduced  under  Itenry  II.  core- 
dress  such  disseisins  as  bad  been  committed  within  a  few  years 
nest  preceding,  the  facility  of  that  remedy  induced  otht  rs,  who 
were  wrongfully  kept  out  of  the  freehold,  to  feign  or  allow  them- 
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selves  to  be  seised)  merely  for  the  sake  of  the  remedy*  3  Comm. 
169.  Sec, 

By  magna  carta,  9  Hen,  II L  c.  29.  no  man  is  to  be  disseised  or 
put  out  of  hi&  freehold,  but  by  lawful  judgment,  of  his  peers,  or  by 
the  law  of  the  land:  and  by  stat.  32  Hen.  VIII.  c  33.  the  dying 
seised  of  any  disseisor  of  or  in  any  lands,  &c.  having  no  right  there- 
in, shall  not  be  a  descent  in  law,  to  take  away  an  entry  of  a  person 
having  lawful  title  of  entry;  except  the  disseisor  hath  had  peacea- 
ble possession  five  years,  without  entry  or  claim  by  the  person  having 
lawful  title.  But  if  a  disseizor ,  having  expelled  the  right  owner, 
hath  such  peaceable  possession  of  the  lands  five  years  without  claim7 
and  continues  in  possession  so  as  to  die  seised,  and  the  land  de- 
scends to  his  heirs  they  have  a  right  to  the  possession  thereof  till 
the  person  that  is  owner  recovers  at  law  ;  and  ihe  owner  shall  lose 
his  estate  for  ever  if  he  do  not  prosecute  his  suit  within  the  time 
limited  by  the  statute  of  limitations.  Bat.  £lem.  And  if  a  disseisee 
levy  a  fine  of  the  land  whereof  he  is  disseised  unto  a  stranger,  the 
disseisor  shall  keep  the  land  for  ever  j  for  the  disseisee  against  his 
own  fine  cannot  claim,  and  the  conuscc  cannot  enter,  and  the  right 
which  the  disseisee  had  being  extinct  by  the  fine,  the  disseis or  shall 
take  advantage  of  it.  2  Rtfi.  56.  But  this  is  to  be  understood, 
where  no  use  is  declared  of  the  fine  by  the  disseisee  ;  when  it  shall 
enure  to  the  use  of  the  disseisor,  t3*r.  by  Bridgman,  C.  J-  \  Lev, 
128.    See  tit.  Claim  Continual. 

By  the  stat.  Gloucester)  (6  Edis.  L)  c.  1.  damages  were  given  in 
an  assise,  or  writ  of  entry  upon  a  novel  disseisin,  against  the  alienee, 
or  him  that  was  found  tenant  after  the  disseisor;  and  also  in  all 
cases  where  a  man  recovered  by  assise  of  mart  d*anecstor :  (da- 
mages had  been  before  given  in  an  assise  qfmort  d'ancestor,  by  the 
stat-  of  Marlbridgcy  52  Hen.  111.  c.  16.  in  cases  where  the  land  was 
recovered  against  the  chief  lord  :)  or  upon  writs  of  cosinagej  aicl 
and  besaic !,  or  against  a  tenant  u  pon  his  own  intrusion  or  act.  Booth 
on  Real  Sletiws.  3  Comm.  137,  188.  200,201.  2ii^.  286.  10  Co. 
Pinfold's  case.  See  also  the  stats,  of  Westm.  L  3  Edw.  1.  c.  24. 
Westm.  2.  13  Edw.  I  c,  25*  I  Rich.  H,  cl  9.  1  Hen,  IV.  c.  8.  and 
4  Hen.  IV.  c8.  by  which  double  or  treble  damages  are  given  upon 
disseisins  in  particular  cases. 

If  a  feme  sole  be  seised  of  lands  in  fee,  and  is  disseised,  and 
then  taketh  husband  ;  in  this  case,  the  husband  and  wife,  as  in 
right  of  the  wife,  have  right  to  enter,  and  yet  the  dying  seised 
of  the  disseisor  shall  take  away  the  entry  of  his  wife  after 
the  death  of  the  husband.  Co.  Litt.  246.  IF  a  person  disseises 
me,  and,  during  the  disseisin }  he  or  his  servant  cut  down  the 
timber  growing  upon  the  land,  and  afterwards  I  re-enter  into 
the  land)  1  shah  ha\c  acLion  of  trespass  against  him ;  for  the 
law,  as  to  the  disseisor  and  his  servants,  supposes  the  freehold  to 
have  been  always  in  me  :  but  if  the  disseisor  he  disseised  by  another, 
or  if  he  makes  a  feoffment,  gift  in  tail,  lease  for  life  or  years,  I 
shall  not  have  an  action  against  the  second  disseisor,  or  against  those 
■who  come  in  by  title  :  for  all  the  mesne  profits  shall  be  recovered 
against  the  disseisor  himself    11  Rep.  52.    AtvVw.  L 

A  disseisor  in  assise,  where  damages  are  recovered  against  hinii 
shall  recover  as  much  as  he  hath  paid  in  rents  chargeable  on  the 
lands  before  the  disseisin.    Jenk.  Cent.  189.    But  if  the  disseisor  or 
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bis  feoffee  sows  corn  on  the  land,  the  disseisee  may  take  it,  whether 
before  or  after  severance.  Dyer,  31.  173.  11  Refi.  46.  Where  a 
man  hath  a  house  in  fee,  he,  and  locks  it,  and  then  departs  ;  if  an- 
other person  comes  to  his  house,  and  takes  the  key  of  the  door, 
and  says  that  he  claims  the  house  to  himself  in  fee,  without  any 
entry  into  the  house,  this  is  a  disseisin  of  the  house.  2  Dan-u. 
Abr.  624.  If  the  feoffor  enters  on  the  land  of  the  feoffee,  and  makes 
a  lease  for  years,  Sec.  it  is  a  disseisin,  though  the  intent  of  the  par- 
lies to  the  feoffment  was,  that  the  feoffee  should  make  a  base  to 
the  feoffor  for  life.  2  fieji,  59.  If  lessee  for  years  is  ousted  by 
his  lessor,  this  is  said  to  be  no  disseisin.    Cro.  Jac.  678. 

A  man  who  enters  on  another's  land,  claiming  a  lease  for  years, 
who  hath  noL  such  a  leasers  a  disseisor :  though  if  a  man  enters  into 
the  house  of  another  by  his  sufferance,  without  claiming1  any  thing, 
it  will  not  be  a  disseisin.  9  Hen.  VI.  21.  31.  2  Danv.  625,  If  a 
person  enters  on  lands  by  virtue  of  a  grant  or  lease  that  is  void 
in  law,  he  is  a  disseisor,  2  Danv.  630*  A  lessee  at  will,  makes  a 
lease  for  years,  it  is  a dis se isin,  at  the  election  of  the  lessor  at  will : 
but  it  is  the  disseisin  oT  the  lessee  at  will,  not  of  the  lessee  for  years. 
Hit,  7  Car.  B.  R.  If  a  man  enters  into  the  land  of  an  infant, 
though  by  his  assent,  this  is  a.  disseisin  to  the  infant  at  his  election. 
1 1  Kdv.K  IIL  Ass.  BY.  And  if  a  person  commands  another  to  en- 
ter upon  lands,  and  make  a  disseisin,  the  commander  is  a  disseisor, 
as  well  as  such  other ;  unless  the  command  be  conditional*  when 
it  maybe  otherwise.    22  Ass.  99.    2  &n?iv.  631. 

If  a  man  forces  another  to  swear  to  surrender  his  estate  to  him, 
and  he  doth  so,  it  will  be  a  disseisin  of  the  estate.  So,  Forcibly 
hindtiring  a  person  from  tilling  his  land,  is  a  disseisin  of  tiie  land. 
Co.  List.  16L  But  if  one  enter  wrongfully  into  the  lands  of  an- 
other, and  he  accepts  rent  from  such  person,  he  shall  not  after  wards 
be  taken  for  a  disseisor,  jDycr,  173.  Where  any  person  is  dis- 
turbed from  entering  on  land,  it  is  a  disseisin  :  a  denial  of  a  rent, 
when  lawfully  demanded,  is  a  disseisin  of  the  rent.  Co,  Litt.  153- 
Also  hindering  a  distress  for  rent  by  force,  or  making  rescous  of  a 
distress,  is  a  disseisin  of  the  rent.  2  Danv.  624,  625.  An  infant, 
or  feme  cover /,  may  be  a  disseisor,  but  it  must  be  by  actual  entry 
on  lands,  Sec. 

A  fane  covert  shall  not  he  a  disseisor  ess  by  the  act  of  the  baron  : 
if  he  disseises  another  to  her  use,  she  is  not  a  disseisoress  j  nor  if 
the  wife  agrees  to  it  during  the  coverture  :  yet,  if  after  his  death 
she  agrees  to  it,  she  is  a  disseisoress.  2  Danv.  626,627.  Assises 
that  lie  against  disseisors  are  called  writs  of  disseisin  ;  and  there  are 
se  veral  writs  of  entry  sur  disseisin,  of  which  some  arc  in  the  fcer. 
and  others  in  tefiost,&c< 

After  all  that  has  been  here  said  on  tins  head,  we  must  conclude 
by  observing  that  writs  of  assise  on  disseisins  arc  now  disused ;  and 
the  feigned  action  of  ejectment  is  introduced  in  their  place.  It  i~ 
not  amiss  to  be  acquainted  with  this  learning* but  trespass  and  eject- 
ment supply  the  place  of  almost  every  kind  of  assise.  See  those 
titles  and  tit,  stssisc  of  Navel  Disseisin* 

DISSEISOR,  Is  in  general  he  that  disseiseth  or  puts  another  out 
of  his  land,  without  order  of  law :  and  a  disseisee  is  he  that  is  so 
put  out.  4  Hen.  IV.  As  the  king,  in  judgment  of  law,  can  do  no 
wrong,  he  cannot  be  a  disseizor.    1  £dnv.  V.  8.    A  disseisor  is  to 
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be  fined  and  imprisoned  ;  find  the  (tiaseimee  it  stored  to  the  land,  &c. 
by  stat.  20  Hen.  III.  c.  3.  Where  a  disseisor  is  disseised^  it  is  call- 
ed disseisin  upon  disseisin.    Sec  tit.  jQis&cirin. 

DISSENTERS.  Separatists  from  the  church  and  the  service 
and  worship  thereof  Though  the  experience  of  the  turbulent  dis- 
position of  these  sectaries  occasioned  in  Former  times  several  dis- 
abilities and  restrictions  (perhaps  not  entirely  consistent  with  the 
spirit  of  true  toleration)  to  be  hud  upon  them  by  abundance  of 
statutes ;  (sec  stats.  23  Mtte*  r.  I.  29  E&z.c.S.  35  Etiz.c.  1 ,  22  Can 
I),  c.  1.)  yet  at  length  the  legislature,  with  a  spirit  of  true  mag- 
nanimity, extended  J  hat  indulgence  to  them  which  they  themselves, 
when  in  power,  had  held  In  be  countenancing  schism,  and  had 
denied  to  the  church  of  England.  The  penalties  arc  conditionally 
suspended  by  the  seal,  l  \W&  M.  st.  L  cr  18.  "for  exempting  their 
majesties'  p  rote  slant  subjects)  dissenting  from  the  church  of  Enr- 
giand,  from  the  penalties  of  certain  laws,"  commonly  called  the  to- 
leration act  ;  which  is  confirmed  by  stat,  10  Ann*  c.  2,  and  declares 
that  neither  the  laws  above  mentioned,  nor  the  statutes  1  Eliz.  e. 3. 
§  14.  3  Jac.  L  cc>  4,5-  nor  any  other  pena!  laws  made  against  popish 
recusants  (except  the  corporation  and  test  acts)  shall  extend  to 
any  dissenters,  other  than  papists,  and  such  as  deny  the  Trinity: 
Provided,  1.  That  they  take  the  oaths  of  allegiance  and  suprema- 
cy ;  (or  make  a  similar  affirmation,  being  quakers.  See  stat,  8  Geo. 
L  r,  G  )  and  subscribe  the  declaration  against  popery  \  '2.  That  they 
repair  to  some  congregation  ccrtilicd  to,  and  registered  in  die 
court  of  the  bishop  or  archdeacon,  or  at  the  county  sessions ;  3. 
That  the  doors  of  such  meeting-house  shall  he  unlocked,  unbarred, 
and  unbolted  j  in  default  of  which  the  persons  meeting  there  ire 
still  liable  to  all  the  penalties  of  the  former  acts. 

Dissenting  teachers^  in  order  to  be  exempted  from  the  penalties 
of  the  statutes  15  k  14  Car.  II.  c.  4.  15  Car.  II.  c.  6.  17  Car.  II. 
c.  2.  22  Car,  II.  c.  I.  arc  also  to  subscribe  the  articles  of  religion 
mentioned  in  stat,  13  Eliz.  12.  (which  only  concern  the  confes- 
sion of  the  true  christian  faith,  and  the  doctrine  of  the  sacraments  j) 
with  an  express  exception  of  those  relating  lothe  government  and 
powers  of  the  church,  and  to  infant  baptism;  or  if  they  scruple 
subscribing  the  same,  shall  make  and  subscribe  the  declaration 
prescribed  by  19  Geo.  111.  c.  44.  professing  themselves  to  be  chris- 
tians and  protestants,  and  that  they  believe  the  scripture  to  contain 
the  revealed  will  oft  rod,  and  to  be  the  rule  of  doctrine  and  practice. 

Thus j  though  i he  crime  of  nonconformity  is  by  no  means  uni- 
versally abrogated,  it  is  suspended)  and  ceases  to  exist,  with  re- 
gard to  these  firotcatant  dissenter^  during  their  compliance  with 
the  conditions  imposed  by  these  statutes  ;  and,  under  these  condi- 
tions, all  persons  who  will  approve  themselves  no  papists  or  op- 
pugncrs  of  the  Trinity,  are  left  at  full  liberty  to  act  as  their  con- 
science shall  direct  them,  in  the  matter  of  religious  worship.  And 
if  any  person  shall  wilfully,  maliciously; or  contemptuously  disturb 
any  congregation  assembled  in  any  church,  or  permitted  ineeting- 
lujnsc,  or  shall  ni-S'isi:  i.ny  preacher  ■  U.\r\M<  .  i. i : :  :  ■,  !u:  :  ! s : 1 1 E  i'hy 
virtue  of  the  8&me  stat,  1  W.  MJ)  be  bound  over  to  the  sessions 
of  the  peace,  and  forfeit  20/.  But  by  stat  5  Geo.  I.  c,  4,  no  mayor 
or  principal  magistrate  must  appear  at  any  dissenting  meeting 
with  the  ensigns  of  his  office3  on  pain  of  disability  to  hold  that  or 
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any  other  office  ;  the  legislature  judging  it  a  matter  of  propriety, 
that  a  mode  of  worship,  set  up  in  opposition  to  the  national,  when 
allowed  to  be  exercised  in  peace,  should  be  exercised  also  with 
decency,  gratitude  and  humility.  Dissenters  also  who  subscribe 
to  the  declaration  in  the  stat,  19  Geo.  11L  c.  44.  are  exempted  (un- 
less in  the  case  of  endowed  schools  and  colleges)  from  the  penal- 
ties of  the  stats.  13  k  14  Car.  U.  c.  4.  &c  17  Car.  II.  c.  2.  which 
prolubit  (upon  pain  of  fine  and  impi  isonmcnt)  all  persons  from 
teaching  school,  unless  they  he  licensed  by  the  ordinary,  and 
subscribe  a  declaration  ofconfonniiy  to  the  liturgy  of  the  church, 
and  reverently  frequent  the  divine  service  established  by  the  laws 
of  this  kingdom, 

Dissenters chosen  to  any  ft&rocM&t  or  vwd .offices,  and  scrupling 
to  take  the  oaths,  may  execute  the  olhee  by  deputy,  who  shall  com- 
ply with  the  law  in  this  behalf,  Stat,  1  IV.  or  M.  *t.  La  IS.  But 
it  appears  that  they  are  not  subjret  lo  fine  on  refusing  to  serve 
corporation  offices*  For  where  a  freeman  of  London  was  elected 
one  of  the  sheriffs,  but  refused  to  take  the  office  on  account  of  his 
being  a  dissenter,  and,  as  such,  not  having  received  the  sacrament 
according  to  the  rites  of  the  church  of  England*  within  a  year  be- 
fore his  election,  an  action  was  brought  in  the  sheriff's  court,  for 
the  penalty  incurred  by  such  refusal,  and  a  judgment  recovered; 
which  judgment  was  affirmed  in  a  writ  of  error  brought  in  the 
court  of  hustings.  But  the  defendant  having  obtained  a  special 
commission  of  errors,  the  judges  delegates  reversed  both  judg- 
ments ;  and,  on  a  writ  of  error  in  parliament,  this  judgment  of  re- 
versal was  affirmed  ;  the  judges  being  (except  one)  of  opinion, 
that  the  defendant  was  at  liberty  lo  object  to  the  'validity  of  his 
election,  on  the  ground  of  his  own  nonconformity*  3  Bro*  P.  C. 
(8vo.  ed.)  465.    Harrison  v.  Evan*. 

For  further  matter  relative  to  dissenters,  See  tit.  A^nconforndsts^ 
Oat/ts,  (wherein  of  the  Corporation  and  Test  ^ets^)  Blasphemy,  Rc- 
ligi on >  Toleration*  Quakers. 

DISTILLERS,  Of  strong  waters,  spirits,  Sec.  are  subject  to  di- 
vers regulations  under  the  excise  laws,  m  order  to  avoid  frauds  in 
the  revenue;  for  some  particulars  relative  to  which,  sec  this  Diet. 
tit*  S/drituotts  LiquQtti and  also  tit.  Excise. 

DISTRAIN.  To  distrain  is  to  take  and  keep  any  thing  in  cus- 
tody as  a  distress.    Sec  lit.  Distress. 


DISTRESS. 

Disthictjo.]  The  taking  of  a  personal  chattel  out  of  the  pos- 
session of  the  wrong-doer  into  the  custody  of  the  party  injured,  to 
procure  a  satisfaction  for  the  wrong  committed.  3  Comm.  6.  The 
term  distress  is  also  applied  to  the  thing  taken  or  distrained. 

A  man  may  take  a  distress  for  homage,  fealty,  or  any  services  - 
for  fines  and  amercements  ;  and  for  damage-feasant,  Stc.  And  the 
effect  of  it  is  to  compel  the  party  either  to  replevy  the  distress,  and 
contest  the  taking  in  an  action  against  the  distrainer ;  or,  which  js 
more  usual,  to  compound,  or  pay  the  debt  or  duty,  for  which  he 
was  distrained. 

There  arc  likewise  distresses  in  actions  compulsory,  to  cause  a 
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man  to  appear  in  court ;  and  of  these  there  is  a  distress  freFfQnaL  «f 
a  man's  moveable  goods,  and  profits  of  lands,  Sec.  for  contempt  in 
rot  appearing  after  summoned  ;  and  distresses  real,  upon  immove- 
able Roods,  And  none  shall  be  distrained  to  answer  for  any  thing 
touching  their  freeholds,  but  by  the  king's  writ.  Stat,  52  Hen.  III. 
r.  t« 

Distress  is  also  divided  into  fnite  and  infinite  :  finite^  is  that 
Which  is  limited  by  law,  how  often  it  shall  be  made  to  bring  the 
party  to  trial  of  action,  as  once,  twice,  &e.  And  injinitrt  is  with- 
out limitation,  until  the  party  appears  \  which  is  likewise  applica- 
ble to  jurors  not  appearing :  then  it  hath  had  a  further  division 
into  a  grand  distress,  and  ordinary  distress  ;  the  former  whereof 
extends  to  all  the  goods  and  chattels  which  the  party  hath  within 
the  county.  JFitz.  M  B.  904,  Old.  Mtt.  Brev.  43.  H3.  Brit-  A 
26,/  52. 

Let  us  now  consider,  move  particularly, 

I,  1.  Who  may  distrain^  and  for  what;  2.  And  what  muy  be 
distrained* 

II.  At  tvhat  Time,  and  in  what  Mannery  generally  the  Distress 
should  be  made, 
III.  Of  the  Statutes  regulating  Distress. 

I.  Li  The  :iost  usual  ikjuby  for  "which  a  distress  may  be 
taken,  is  that  of  non-payment  of  rent  j  and  it  may  now  be  laid 
down  as  a  universal  principle,  that  a  distress  may  be  taken  for 
any  kind  of  rent  in  arrear.  See  fivsty  I1L  For  neglecting  to  do 
suit  to  the  lord's  court,  or  other  certain  personal  service,  the  lord 
may  distrain  of  common  right.  Brc.  Distress  ]  5.  1  Inst.  46.  For 
amercements  in  a  court  leet,  a  distress  may  he  had  of  common  right : 
but  not  for  amercements  in  a  court  baron,  without  a  special  pre- 
scription to  warrant  it,  BrownL  36,  Another  injury,  for  which 
distresses  may  be  taken,  is,  where  a  man  finds  beasts  of  a  stran- 
ger wandering  in  his  grounds  damage-frasant ;  doing  him  hurt  or 
damage  by  treading  down  his  grass,  fee.  in  which  case  the  owner 
of  the  soil  may  distrain  them,  till  satisfaction  made  to  him  for 
the  injury  he  has  sustained.  Lastly,  for  several  duties  and  penal- 
ties inflicted  by  special  acts  of  parliaments,  remedy  by  distress 
and  sale  is  given.    Sec  floaty  Ill, 

Of  common  right  a  person  may  distrain  for  rents,  and  all  manner 
of  services ;  and  for  rent  reserved  upon  a  gift  in  tail,  lease  for 
life,  years,  &c.  though  there  be  no  clause  of  distress  in  the  deed, 
so  as  the  reversion  be  in  himself:  but,  on  a  feoffment  in  fee,  a 
dUt rest!  may  not  be  taken,  unless  expressly  reserved  in  a  deed. 
Co.  Utt.  57.  205,    Doct.  and  Stud.  cap.  9,    See  Co.  JJtt.  204. 

A  man  grants  a  rent  out  of  the  manor  of  D.  and  further,  that 
if  the  rent  be  behind,  the  grantee  shall  distrain  fur  it  In  the 
manor  of  5.  this  is  a  rent  in  the  manor  of  D+  and  only  a  penalty 
on  the  other  manor.  1  Shefi.  Abr.  567.  If  a  person  seised  of 
land  in  fee,  demise  it  to  one  upon  condition  to  pay  his  wife  si. 
a  year  rent*  and  if  it  be  behind,  and  in  arrear,  that  she  shall  dis- 
train for  it ;  the  wife  may  take  a  distress  for  the  rent*  Dyert  5. 
48.  There  is  a  lord  and  tenant  by  31.  rent  and  fealty,  the  lord 
dies,  and  his  wife  is  endowed  of  the  thirds  of  the  seigniory;  here 
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ike  may  distrain  for  one  pound,  and  the  heir  for  two  pounds  :  so 
if  a  rent  be  divided  amongst  parceners,  each  of  them  may  have  a 
distress  for  her  pan;  but  this  may  not  be  till  the  partition  is 
made*    Bro.  45, 

If  one  joint-tenant  make  a  j>ift  in  tail  of  the  land,  reserving  a 
certain  rent,  and  the  rent  be  in  arrear,  he  may  not  distrain  the 
beasts  or  the  other  joint-tenant,  33  Hen.  VI.  3s.  But  if  A. 
and  B.  are  tenants  in  common,  and  A.  Leases  his  moiety  to  C.  for 
years,  rendering  rent,  and  ( \  Jease  it  to  /?,  if  the  rent  is  behind, 
A.  may  take  a  distress  of  the  cattle  of  Bw  his  fellow- tenant  in  com- 
mon.   7  Reft.  S3.    Moor,  556. 

A  terre-tenant,  holding  tinder  two  tenants  in  common,  cannot 
pay  the  whole  rent  to  one  after  notice  from  the  other  not  to  pay  it; 
and  if  he  do,  the  oilier  tenant  in  common  may  distrain  for  his  share. 
5  Term  Reft.  K.  B,  246. 

Where  lessee  of  lands  died  before  the  expiration  of  the  term, 
and  his  administrator  continued  in  possession  during  the  remain- 
der, and  after  the  expiration  of  it,  a  distress  may  be  taken  for 
rent  due  for  the  whole  term,  under  stats.  32  Hen.  VIII.  c<  37*  S 
Ann.  ct  14.     1  H  Bfacfot.  465. 

To  justify  taking  a  distress,  the  party  must  see  he  hath  good 
<ause  to  distrain ;  that  he  have  power  to  take  the  distress^  and 
from  the  person  from  whom  he  takes  it ,  that  the  thing,  for  the 
quality  of  it,  be  distrainable,  and  he  distrain  it  in  due  time  and 
place,  Etc.  He  who  takes  a  distress  for  another  ought  to  have 
good  warrant  for  doing  it ;  and  must  do  it  in  his  name :  and  a 
bailiff  or  servant  may  distrain  for  his  master.  1  Cro.  743.  2  Cro. 
436,  Gadb.  1 10.  A  distress  ought  to  be  made  of  such  things 
whereof  the  sheriff  may  make  replevin,  and  deliver  again  in  as 
£ood  plight  and  condition  as  they  were  at  the  time  of  the  taking, 
Co.  Lilt.  47, 

2.  Distresses  arc  to  be  of  a  tiling  valuable,  whereof  somebody  hath 
a  property ;  things  far  it  vatitra,  as  dogs,  conies,  £cc*  may  not  be 
distrained.  1  RoiL  Atr.  664.  666.  It  is  the  same  of  cattle  of  the 
plough,  beasts  of  husbandry,  sheep,  or  horses  joined  to  a  cart,  with 
a  rider  upon  it.    1  Vent,  36. 

Sheep  are  equally  privileged  with  averia  carucecy  and  cannot 
13 e  taken  if  any  other  distress  can  be  found.  See  2  Inst.  133. 
But  it  has  been  adjudged  that  beasts  of  the  plough  may  be  taken 
for  the  poor's  rate,  under  stat.  43  Mtiz,  because  the  remedy  given 
by  that  and  other  statutes  for  compelling  the  payment  of  particu- 
lar rates  or  sums  of  money,  though  called  a  distress,  is  in  effect 
an  execution,  1  Burr.  579.  See  ace.  Saund.  on  st.  2*2  Car.  IL 
againstQ>73vcwf;e/e;s,  39.  referred  to  in  Com.  Dig.  Di&tressy  (C) 
but  not  cited  in  4  Burr. 

A  horse  with  a  rider  upon  his  back  ;  or  a  horse  in  an  inn,  or  put 
into  a  common  ;  an  axe  in  a  man's  hand,  cutting  down  wood :  or 
any  thing  any  person  carries  about  him ;  utensils  and  instruments 
of  a  man's  trade  or  profession,  or  the  books  of  a  scholar ;  corn  in 
a  mill,  or  goods  in  a  market,  to  be  sold  for  the  use  of  the  public ; 
materials  in  a  weaver's  shop,  for  making  of  cloth  ;  another  per- 
son's garment  in  the  house  of  a  tailor,  &c.  are  not  distrainable  j 
nor  is  any  thing  that  is  fixed  to  the  freehold  of  a  house,  as  a 
furnace,  doors,  windows*  boards,  an  anviL  or  mill-stone.  &c  1 


296 


DISTRESS  I. 


Sid*  422.  A  40.  Co.  Li  if.  47.  2  Dnnv.  A6t\  461.  4  Term  Refi.^h. 
6  Term  ]Re/t.  138. 

Implements  fit  trade  may  be  distrained  for  rent*  if  they  be  not 
in  actual  use  at  the  lime,  ami  if  there  be  no  other  sufficient  distress 
on  the  premises:  and  so  may  beasts  of  the  plough  under  the  same 
circumstances.    4  'term  Heft,  K.  B.  565. 

Dee]-  in  a  private  enclosure  may  be  distrained.  3  Comm.  8. 
Some  have  thought  thai  a  horse  on  which  one  is  riding  may  be 
distrained  for  damagc-fea$ant.  2  Keb.  596-  1  Sid.  44p.  but  the 
opinion  was  extrajudicial ;  and  sec  6  Term  lic/i.  138.  that  such 
distress  cannot  be  made*  Sec  also  Cro.  JLliz.  519.  596.  Some 
also  have  inclined  to  think  that  horses  drawing  la  tart  laden  with 
com,  though  one  is  riding  in  the  cart,  may  be  distrained  for  rent ; 
and  for  that  purpose  may  be  severed  from  the  cart,  if  the  person 
distraining  doth  not  choose  to  take  the  cart  with  the  corn  also,  alt 
of  which,  us  it  seems,  are  equally  litible  to  the  distress.  See  2 
Keb.  529.  596.  Bay  hit.  Id,  l  Veni.  3.6:  1  Sid*  422.  40.  in  which 
latter  book  the  reporter  makes,  a  query,  whether  the.  man's  being 
on  the  cart,  should  not  privilege  the  whole  team.  If  ferrets  and 
nets  in  a  Warren  be  taken  damage -feasant  it  is  good ;  but  if  they 
are  in  the  hands  of  a  man,  they  cannot  be  distrained  any  more  (says 
the  reporter)  than  a  horse  on  •ur/iich  a  man  is  j  nor  can  they  be  dis- 
trained if  they  are  oui  of  the  warren.  2  £iiw.  II.  Avowry,  182,  7 
Edw.  III.  id.  [99.    See  Vin,  tit.  Di&tresfy  A. 

Goods,  cattle  not  of  the  plough,  kc.  sheaves  of  corn ;  corn  in 
the  straw,  or  threshed;  and  carts  with  corn,  (but  not  victuals,)  hay- 
in  a  barn,  or  ricks  of  hay;  money  in  a  but;  sealed,  though  not  out 
of  a  bag.  Sec.  may  be  distrained  for  rent:  and  so  may  cattle  or 
goods  driving  to  market,  if  put  into  a  pasture  by  the  way.  Co. 
Litt.47.  1  Lutw.  214.  Mod.  385.  Beasts  of  the  tenant  feeding 
on  commons  or  wastes,  appendant  or  appurtenant  to  the  demised 
premises,  may  be  distrained  for  rent,    3  Comm.  1 3. 

If  a  driver  of  cattle  asks  leave  of  the  lessor  to  put  his  cattte 
into  his  ground  for  a  night,  and  he  gives  leave,  as  well  as  the  lessee., 
yet  it  is  said  he  is  not  concluded  from  distraining  them  for  rent. 
2  Vent.  59.    2  Dattv.  64  2. 

Beasts  that  escape  into  the  tenant's  ground  may  be  distrained 
for  rent,  though  they  have  not  been  levant  and  conchani.  1  Insf* 
47.  This  doctrine  has  been  objected  to  as  too  general ;  and 
several  distinctions  arc  taken,  the  sum  of  which  seems  to  be,  that 
if  a  stranger's  beasts  escape  into  another's  land  by  default  of  the 
owner  of  the  beauts,  as  by  breaking  the  fences,  they  may  be 
distrained  for  rent  immediately,  without  being  fevant  or  eouc/tant; 
but  that  if  they  escape  there  by  default  of  the  tenant  of  the  land, 
us  fpr  want  of  his  keeping  a  sufficient  fence,  then  they  cannot  be 
distrained  for  rent  or  service  of  any  kind,  till  they  have  been 
levant  and  cone  hunt ;  nor  afterwards  by  a  landlord  for  rent  on  a 
lease,  unless,  on  notice,  the  owner  or  the  beasts  neglects  to  re- 
move them  ;  though  it  is  said  that  such  notice  is  not  necessary 
where  the  distress  is  by  the  lord  of  the  fee  for  an  ancient 
rent,  or  by  the  grantee  of  a  rent -charge.  See  this  subject  ar- 
gued at  large  in  Kem/i  v.  Crcivesy  2  Lutw.  1573. 

If  A.  brings  yarn  to  his  neighbour's  house  to  weigh,  it  cannof 
be  distrained  by  the  lord,  Aoy,  n.  298.    Vide  15  Ediv.  III.  Avoturty, 
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S16,  See  A'oj,  68.  and  S.  C.  in  Cro.  Rliz.  549.  596.  Cloth  in  a 
trior's  shop,  or  things  delivered  to  persons  iii  exercise  of  their 
trade,  cannot  be  dis trained.  4  Term  Reft.  569.  For  other  cases 
in  which  the  property  of  strangers  is  privileged  from  distress,  for 
the  sake  of  trade:  and  commerce,  see  Frpicia  v.  lVyatt>  3  Burr. 
1498.  In  that  case  the  question  was,  whether  a  person's  chariot, 
which  stood  at  a  common  livery-stable,  could  be  distrained  for 
rent  due  from  the  keeper  of  the  lively-stable  j  and  the  court, 
after  two  arguments,  appearing  to  be  strongly  inclined  in  favour 
of  the  distress,  the  owner  of  the  chariot  declined  bringing  the 
question  to  a  third  argument. 

The  goods  of  a  carrier  are  privileged,  and  cannot  be  distrained 
for  rent,  though  the  wagon  wherein  loaded  is  put  into  the  barn 
of  a  house,  &c.  on  the  road.    I  Satk,  249. 

Now  by  stat.  2  W,  c^.  M»  c.  5.  sheaves  or  cocks  of  corn,  or 
com  loose  or  in  the  sti"aw,  or  hay  in  any  hovel,  stack  or  rick, 
or  otherwise  on  the  hmd,  may  be  distrained  for  rent  on  demise, 
lease,  or  contract. 

At  common  law,  com  growing  could  not  be  distrained,  because 
k  adheres  to  the  freehold.  I  Roll.  Mr.  666.  H.  fd.  4.  But  by 
stat-  II  Geo.  II,  c.  19.  landlords  are  empowered  to  distrain  all 
sorts  of  corn,  grass,  or  other  product  growing  on  the  estate  demi- 
sed, and  lo  cut  and  gather  them  when  ripe. 

II.  All  distresses  must  be  made  by  day;  unless  in  the  case 
of  damage-Jhaxant  i  an  exception  allowed,  lest  the  beasts  should 
escape  before  they  are  taken.    1  Inst.  145. 

Dte£rcs#v&  for  rent  are  to  be  reasonable,  and  not  excessive  \  and 
not  to  be  taken  in  the  king's  highway,  or  the  common  street;  oC 
in  the  ancient  fees  of  the  church.  51  Htn.  III.  stat.  4-  52  Hvn. 
IIL  c.  I,  2,  3,  4.  15.  S*  Edw.  II.  st.  1.  c,  9.  Except  in  case  of  an 
amercement  in  the  ttet. 

All  distresses  for  rent  must  he  made  on  the  premises,  by  thif 
common  law.  And  by  stat.  8  Ann*  c.  14.  if  any  tenant  fraudulent- 
ly removes  goods  from  olf  the  premises,  the  landlord  may  in  five 
days  seize  such  goods  wheresoever  found,  as  a  distress  for  the  vent 
in  arrear;  unless  the  goods  are  sold  for  a  valuable  consideration 
before  the  seizure.  By  stat.  J]  Geo.  II,  c.  19.  thirty  days  are 
allowed.  And  whereas  at  common  law,  for  rent  due  the  last 
day  of  the  term,  the  lessor  uould  not  distrain  ;  because  the  term 
ended  before  the  rent  was  due,  and  the  lessee  had  the  whole 
day  to  pay  it ;  nor  where  the  lessee  held  over  his  term,  for 
rent  incurred  during  the  term.  (See  1  Inst.  47,)  Now,  by  the 
stat,  8  Ann.  c.  14,  where  leases  are  expired,  a  distress  may  be 
taken,  provided  it  be  done  within  six  months,  and  during  the  land-^ 
lord's  title  and  tenant's  possession.  See  1  H.  Btatkst.  5.  where  a 
distress  of  corn  left  on  the  premises  under  a  custom,  was  held 
liable  to  distress  after  the  expiration  of  the  six  months. 

Distresses  for  services  are  to  be  on  the  land  :  hut  for  an  amerce- 
ment in  a  lcet,  the  distress  may  be  taken  any  where  within  the 
hundred*  as  well  out  of  the  land,  as  on  it,  wherever  the  cattle  are  of 
him  that  is  amerced ;  for  the  amercement  charges  only  the  per- 
son, and  not  the  land  ;  and  for  this  a  distress  may  be  taken  in  the 
Mgh  street.   2  Danv,  Mr.  644,  645,    The  lord  cannot  distrain  for 
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amerce m cut b  in  j  court-baron,  without  a  prescription;  though  ht 
may  in  the  lcet :  and  the  goods  and  cattle  of  another  may  not  be 
taken  in  distress  on  my  ground,  for  an  amercement,  Sec.  set  upon 
me  in  a  court-Jcet  or  court-bardm  11  Rep.  44-*  1-2  Hen.  VII. 
13*  For  services  a  distress  cannot  be  taken,  but  where  the  ser- 
vices are  certain ;  or  may  be  reduced  to  a  certainty.  Co.  Lilt. 
96* 

The  landlord  might  not  formerly  break  open  a  house  to  make 
a  distress,  for  that  rs  a  breach  of  the  peace.  But  when  he  was  in 
the  house,  it  was  held  that  he  might  break  open  an  inner  door.  1  ln&t> 
161-  Comb.  17.  By  Stat  11  Geo.  II.  c.  19.  (see  flatty)  he  may  by 
assistance  of  the  peace-officer,  break  open  in  the  day-time  any 
place,  whither  the  goods  have  been  Fraudulently  removed,  and 
locked  up  to  prevent  a  distress ;  oath  being  first  made,  in  case  it 
be  a  dwelling-house,  of  a  reasonable  ground  to  suspect  that  such 
goods  are  concealed  therein*    See  3  Comm.  JL 

Where  a  landlord  comes  to  distrain  cattle,  which  he  sees  on  the 
tenant's  ground,  if  the  tenant,  or  any  other,  to  prevent  the  distress, 
drives  the  cattle  off  the  land,  tlie  landlord  may  make  fresh  pursuit, 
and  distrain  them  :  though  before  the  distress  if  the  owner  of  the 
cattle  tenders  his  rent,  and  a  distress  is  taken  afterwards,  it  is 
wrongful.    2  Inst.  107.  160. 

A  distress  of  cattle  must  be  brought  to  the  common  fiottnd,  or  be 
kept  in  an  open  place ;  and  if  they  are  put  into  a  common  pound, 
the  owner  is  to  take  notice  of  it  at  his  peril ;  but  if  in  any  other  open 
place,  notice  is  to  be  given  to  the  owner,  that  he  may  feed  them  ; 
and  then  if  the,  cattle  die  for  want  of  food,  the  tenant  shall  bear  the 
loss ;  and  the  landlord  may  distrain  again  for  his  rent.  5  Reft. 
90*  Co,  JLitt.  47.  V6.  Where  one  impounds  cattle  distrained,  he 
cannot  justify  the  tying  them  in  the  pound:  if  he  ties  a  beast, 
and  it  is  strangled,  he  must  answer  it  in  damages.  1  Satk.  248. 
If  the  person  di  straining  da  muge -feasant  put  the  distress  in  a  bro- 
ken pound,  and  the  distress  escapes,  lie  can  have  no  action  for 
the  same:  it  is  otherwise  it  from  a  good  pound,  without  his  de- 
fault, when  he  may  ha\c  action  fof  the  trespass,  &aik,  ibid,  By 
stats.  S3  Hen.  Ill,  c.  4*  1  P,  M.  c\  12.  none  shall  drive  a  dis- 
tress out  of  the  county  on  pain  to  be  fined  and  amerced:  and  no 
distress  of  cunlc  shall  be  driven  out  of  the  hundred  where  taken 
to  any  pound,  except  to  a  pound  ovi'i-t  in  the  same  county,  and 
not  above  three  miles  distant ;  nor  shall  any  distress  be  impounded 
tii  several  places,  under  the  penalty  of  5/.  and  treble  damages. 

By  stat.  11  Geo.  1L  c.  10.  §  10,  persons  distraining  for  remv 
may  impound  the  distress  on  any  convenient  part  of  the  land 
chargeable  with  the  distress. 

After  a  distress  is  in  the  pound,  it  is  said  to  he  in  custodid  legix, 
so  that  the  owner  of  it  hath  no  absolute  property  therein;  and 
therefore  he  cannot  sell  or  forfeit  it,  nor  may  the  same  be  taken  in 
execution,  Ssc.  but  it  must  be  as  a  pledge  or  means  to  help  the 
party  distraining  to  his  debt  or  duty*  Co*  Litt.  190.  Finch's  L. 
135.  Cattle  distrained  may  not  be  used,  because  by  law  they  are; 
only  as  a  pledge  ;  unless  it  be  for  the  owner's  benefit,  by  milking, 
See*    Cro.Jac.  148. 

When  a  distress  is  taken  of  household  goods,  or  other  dead 
things,  they  are  to  be  impounded  in  a  house,  or  other  pound  co- 
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vert,  tec,  And  if  the  distress  is  damaged,  the  distrainer  must  an- 
swer it.  Wood's  Inst-  191.  And  they  are  to  be  removed  imme- 
diately; except  com  ov  hay,  by  stat.  2  IV.  M,  stss.  1.  ta/i.  5. 
Bat  if  a  landlord  doth  not  remove  goods  immediately,  but  quits 
them  till  another  day,  during  which  time  they  are  taken  away,  it 
is  not  a  rescous,  for  want  of  possession.  Mod*  Ca,  215.  I  jYeis, 
672.  See/fosf,  III. 

Where  poods  are  unlawfully  distrained,  the  owner  may  rescue 
them,  before  they  are  impounded,  but  not  afterwards,  Co.  Litt. 
47.  But  the  safest  way  is  to  replevy,  as  there  arc  few  cases,  in 
law,  where  a  man  is  allowed  to  be  his  own  judge,  if  any*  If 
lands  lie  in  several  counties,  a  distress  may  be  made  in  one  county 
for  the  whole  rent,  Co.  JLitU  154.  And  if  a  landlord  comes  into 
a  house,  and  seizes  upon  some  goods  as  a  distress.,  in  the  name  of 
all  the  goods  in  the  house  j  this  is  a  good  seizure  of  all.  6  Mod. 
215. 

By  stat.  2  W.  iy  M.  c.  5.  if  any  distress  and  sale  be  made  where 
there  is  no  rent  due,  the  owner  of  the  goods  distrained  shall  re- 
cover double  the  value  of  the  sroofjs,  and  full  costs*  Also  by  the 
common  law,  if  a  lord  or  other  person  shall  distrain  several  times 
for  his  service  or  rent,  when  none  is  in  arrear,  the  tenant  may 
have  an  assise  de  sovent  distress        Fitz.  JY.  if*  176. 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he  ought  to 
distrain  for  the  whole  at  once,  and  not  for  part  at  one  time,  and 
part  at  another.  2  Ik/id.  1532.  But  if  he  distrains  for  the  whole, 
and  there  is  not  sufficient  en  the  premises,  or  lie  happens  to  mis- 
take in  the  value  of  the  thing  distrained,  and  so  takes  an  insuffi- 
cient distress,  he,  his  executors,  he.  may  take  a  second  distress 
to  complete  his  remedy.  Cro.  JZiiz.  13.  Stat*  17  Car.  II.  t,  7.  4 
Burr.  2500* 

Distresses  must  be  proportioned  to  the  thing  distrained  for.  By 
the  stat*  of  Marlbritlge,  52  Hen.  HI.  c.  4.  if  any  man  takes  a  great 
Of  unreasonable  distress  for  rent  arrerc,  he  shall  be  heavily  amer- 
ced for  the  same.  As  if  the  landlord  distrains  two*  oxen  for  12t/. 
rent,  the  taking  of  both  is  an  unreasonable  distress*  2  hist.  407. 
But  if  there  were  ne  other  distress  nearer  the  value  to  be  found, 
he  might  reasonably  have  distrained  one  of  them  ;  but  for  homage, 
fealty,  or  suit  and  service,  as  also  for  parliamentary  wages  (when 
they  used  to  be  paid)  it  is  said  no  distress  can  be  excessive,  Bro> 
Ahr.  tit.  y/saisf,  29 1 .  l2rerag.  98.  For  as  these  distresses  cannot  be 
sold,  the  owner,  upon  making  satisfaction,  may  have  his  chattels 
again.    3  Comm.  12, 

The  remedy  for  excessive  distresses  is,  by  a  special  action  on 
the  stat.  of  Marlbridgc for  an  action  of  trespass  is  not  maintain* 
able  upon  this  account,  it  being  no  injury  at  the  common  law.  1 
Vent.  104.  Fitzgjtt.  65*  4  Burr,  2590.  See  til.  Avowry,  Rcfik- 
vkhkf  Recaption,  Rescous,  &c. 

Ill,  See  further  as  to  Distress,  3  Comm.  G.  145.  and  in  the  sc 
vera  I  abridgments,  titles  Distress  and  Replevin  ;  and  also  Gilbert  on 
Refdtvius.    See  also  stats.  2  IV.  &  AL  at*  1.  c.  5.     8  slnn.  r*  14,  4 
Geo.  TL.  e.  28.    II  Geo.  II.  c.  19. 

These  statutes  have  made  great  alterations  in  the  ancient  law  oi 
distress,  particularly  by  empowering  persons  who  distrain  for  ren" 
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of  any  kind,  to  sell  the  distress  for  payment  of  rent  in  avrear,  if 
the  tenant  or  owner  fails  to  replevy  with  sufficient  security,  within 
five  days  alter  taking  of  the  distress,  and  giving  the  tenant  notice 
of  the  cause  ;  in  this  case  the  constable  is  bound  to  assist,  the 
goods  arc  to  be  appraised  by  two  sworn  appraisers,  and  the  over- 
plus, if  any,  left  in  the  constable's  hands  for  the  use  of  the  owner. 
This  improvement  of  the  remedy  by  distress,  was  Hrst  introduced 
by  stat.  2  IV.  iff  M.  c.  5,  with  respect  to  rents  due  on  demise,  or 
contract  j  and  afterwards  by  stat.  4  GeoAl.  c.  28.  was  extended  to 
rents-seek,  rents  of  assise,  and  chief-rents.  Before  these  two  sta- 
tutes>  the  remedy  by  distress  was  very  imperfect;  for  the  distress 
was  merely  taken  nomine  /urna^  to  compel  satisfaction,  and  could 
not  be  sold  or  used  for  the  profit  of  the  person  distraining,  except 
m  case  of  the  king,  and  some  few  other  instances.  See  further 
as  to  distresses  and  other  remedies  for  rent,  this  Diet.  tit.  Ces- 
savit;  Rent ,  Lease  >  kc. 

The  following  extracts  will  more  fully  explain  the  nature  of 
distress  by  statute- 

By  staL  II  Geo.  II.  c.  \9>  if  any  tenant  of  lands  or  tenements 
shall  fraudulently  carry  away  his  goods,  to  prevent  distress,  the 
3  and  lord  may,  within  thirty  days  after,  distrain  them  wherever 
they  shall  be  found,  as  if  they  had  been  on  the  premises ;  but  no 
such  goods  shall  be  distrained,  if  sold  bond  fidt  for  valuable  consi- 
deration before  seizure,  to  any  person  not  privy  to  the  fraud.  Te^ 
nants  committing  such  fraud,  or  others  assisting,  shall  forfeit  dou- 
ble the  value  of  the  goods  carried  off,  to  be  recovered  by  action  of 
debt,  £cc+  And  wrhere  they  shall  not  exceed  501.  value,  the  land- 
lord may  exhibit  a  complaint  before  two  justices  of  peace,  who  are 
to  examine  the  fact,  and  inquire  into  the  value  of  the  goods,  and 
thereupon  order  the  offender  to  pay  double  value,  leviable  by  dis- 
tress and  sale  ;  and,  for  want  thereof,  commit  the  offender  to  the 
house  of  correction  for  six  months,  Landlords,  or  their  agents 
may,  with  the  assistance  of  a  constable,  seize  any  goods  fraudu- 
lently concealed  in  any  house,  out-house,  &e. 

And  in  case  of  a  dwelling-house,  on  oath  first  made  to  some 
justice,  of  reason  to  suspect  that  such  goods  are  therein,  may 
break  open  the  same  and  distrain  them:  they  may  also  distrain  for 
rent  and  cattle,  or  stock  of  their  tenants,  feeding  in  any  common  ; 
Off  corn,  grass,  hops,  fruits,  kc.  growing  on  the  laud,  which  they 
shall  cut,  gather,  cure,  and  lay  up  when  ripe,  in  any  proper 
ftlace,  giving  notice  to  the  tenant  within  a  week  where  lodged, 
and  dispose  thereof  towards  the  satisfaction  of  the  rent  and 
charges;  the  appraisement  to  be  made  when  cut  or  cured  :  but, if 
after  a  distress  so  taken,  before  the  product  be  ripe  and  gathered, 
the  tenant  shall  pay  the  rent,  and  charges  of  the  distress^  the  said 
distress  shall  cease, 

Persons  may  secure  distresses  lawfully  taken,  and  sell  them 
upon  the  Jiremisesy  in  like  manner  as  may  be  done  oft"  the  same,  by 
2  IV.  iff  M.  sex*.  I,  c.  And  any  persons  may  go  to  and  from 
the  premises  to  view,  appraise,  buy,  or  take  away  the  goods  of  the 
purchaser;  and  if  a  rescous  be  made  of  the  distress,  the  persons 
aggrieved  shall  have  the  remedy  given  by  the  said  statute. 

Distresses  made  for  rent  justly  due  shall  not  be  unlawful,  nor 
distrainers  be  trespassers  ai>  initio*  for  any  irregularity  in  the  dis^ 
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position  thereof;  but  the  parties  grieved  to  have  satisfaction  for 
xfictiat  dumagct  in  an  cetian  on  the  case,  &c.  But  no  tenant  shall 
recover  by  such  action,  if  tender  of  amends  hath  been  made  be* 
lore  the  action  brought.  And  in  all  actions  of  trespass,  or  on  the 
case,  relating  to  the  entry,  distress,  or  sale,  made  by  landlords  for 
rents,  the  defendants  may  /dead  the. general  issue ;  and  if  the  plain- 
tills  become  nonsuit,  &c.  shall  recover  double  costs  of  suit. 

By  stat.  27  Geo.  II.  c*  20.  justices  of  peace*  in  all  cases  where 
they  are  empowered  to  levy  penalties  by  any  act  of  parliament, 
arc,  in  their  warrants  of  distress  to  limit  a  time  for  the  sale  of 
the  goods  ;  the  constable  making  such  distress  may  deduct  the 
reasonable  charges  of  detaining,  keeping,  and  selling  such  distres s3 
out  of  the  money  arising  by  the  sale  ;  and  the  overplus,  if  any, 
after  such  charges,  and  also  the  penalty  or  sum  of  money,  shall 
be  fully  paid,  shall  be  returned  to  the  owner  of  the  goods  dis- 
trained ;  and  the  constable,  if  required,  shall  show  the  warrant  to 
the  party  whose  goods  are  distrained,  and  suffer  a  copy  thereof  to 
be  taken.  This  act  not  to  alter  or  repeal  the  stats*  7  8t  8  IK  III.  c. 
34.  and  I  Geo.  I.  e.  6.  relating  to  Distress?*  on  Quakers  for  Titfien 
and  C/turcf:  Rales. 

Distress  of  the  Kinci.  By  the  common  law  no  subject  can 
distrain  out  of  his  fee  or  seigniory;  unless  cattle  are  driven  to  a 
place  out  of  the  fee,  to  hinder  the  lord's  distress,  tkc  But  the 
king  may  distrain  for  rent- service,  or  lee-farm,  in  all  the  lands  of 
the  tenant,  wheresoever  they  be  ■>  not  only  on  lands  held  of  himself, 
but  of  others,  where  his  tenant  is  in  actual  possession,  and  the 
land  manured  with  his  own  beasts,  Stc.  2  Inst.  132,  2  DaniK 
Abv,  643. 

Distress  of  a  Town.  If  a  town  be  assessed  to  a  certain  sum> 
a  distress  may  be  taken  in  any  part,  subject  to  the  whole  duty.  2 
Danz>.  643. 

DISTRESSES,  Were  pledges  taken  by  the  sheriff  from  those 
who  came  to  fairs,  for  their  good  behaviour ;  which,  at  the  end  of 
the  fair  or  mercat,  were  delivered  back,  if  no  harm  was  done. 
Scotch  Diet. 

DISTRIBUTION  OF  INTESTATES*  ESTATES,  See  title 
Executor  V,  y. 

DISTRICTIONE  SCACCAR1I,  The  stat.  51  Hen.  IIL  stat.  5 
as  to  distresses  for  the  king's  debt. 

DISTRICT,  di&trktus,~]  A  territory  or  place  of  jurisdiction  f 
the  circuit  wherein  a  man  maybe  compelled  to  appear;  also  the  place 
in  which  one  hath  the  power  of  distraining :  and  where  we  say 
hors  de  son  fee,  out  of  the  fee,  it  has  been  used  for  extra  dis<- 
trictum  suum.    Urit.  c+  120« 

DISTRINGAS,  A  writ  directed  to  the  sheriff,  or  other  officer, 
commanding  him  to  distrain  a  man  for  a  debt  to  the  king,  &c.  or 
for  his  appearance  at  a  day  affixed-  There  is  a  great  diversity  of 
this  writ ;  which  was  sometimes  of  old  called  constringas.  Fitz.  ,V. 
B.  13S.  There  is  also  a  distringas  against  peers  and  persons  en* 
titled  to  privilege  of  parliament,  under  stat.  10  Geo.  III.  c.  50.  by 
which  the  effects  (in  law  called  the  issues)  levied  may  be  sold  to 
pay  the  plaintiff's  costs.  And  it  has  been  held  that  this  statute 
extends  to  all  writs  of  distringas.  5  Burr.  2726.  See  tit.  Pro- 
?ttt$  ParUamentf  (firivilegt  of)    In  detinue  after  judgment,  the 
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plaintiff  may  have  a  distringas  to  compel  the  defendant  to  deliver 
the  goods,  by  repeated  distresses  of  his  chattels*  1  Roll.  Abr.  737. 
Rant.  Entr.  215.    See  tit.  Execution. 

Distringas  Juratores,  A  writ  directed  to  the  shcrifl"  to  dis- 
train upon  a  jury  to  appear ;  and  return  issues  on  their  Lands,  See. 
for  non-appearance.  Where  an  issue  in  fact  is  joined  to  be 
tried  by  a  jury%  which  is  returned  by  the  sheriff  in  a  panel  upon  a 
■venire facias  for  that  purpose;  thereupon  there  goes  Forth  a  writ 
of  distringas  Jumtor*  to  the  sheriff',  commanding  him  to  have  their 
bodies  in  court,  &ct  at  the  return  of  the  writ.  1  Liil.  Abr.  483. 
The  writ  of  distringas  jury  ought  to  be  delivered  to  the  sheriff  so 
timely,  that  he  may  warn  the  jury  to  appear  four  days  before  the 
writ  is  returnable,  if  the  jurors  live  within  forty  miles  of  the  place 
of  trial  ;  and  eight  days  if  they  live  farther  off*  Ibid.  484.  There 
may  be  an  aUas  or  fituriea  distringas  jur1  where  the  jury  doth  not 
appear.    See  tit,  Jury,  Trial. 

Distringas  nuper  Vicecomitem.  Sec  title  Venditioni  Ex- 
ponas. 

DIVEST,  See  Devest. 

DIVIDENDS  of  Bankrupts*  Effects,  Seo  title  Bankrupt. 

Dividend  in  the  Exchequer,  Is  taken  for  o?ie  fiart  of  an  in- 
denture.   Stat.  10  Fdw.  I.  e.  II, 

Dividend  o?  Stocks,  A  dividablc  proportionate  share  of  the 
interest  of  stocks  erected  on  public  funds,  as  the  Ba?ik7  South  Sea, 
and  India  stocks,  £cc.    Sec  tit.  Funds. 

DIVISA,  Hath  various  signification's:  sometimes  it  is  used  for 
a  devise,  award,  or  decree :  sometimes  for  devise  of  a  portion  or 
parcel  of  lands,  5cc.  by  will ;  and  sometimes  it  is  taken  for  the 
bounds  or  limits  of  division  of  a  parish  or  farm,  Sec  as  divisas  ftc~ 
rambulare,  to  walk  the  bounds  of  a  parish ;  in  which  sense  it  has 
been  extended  to  the  division  between  counties,  and  given  name 
to  towns,  as  to  the  Devices,  a  town  in  Wiltshire,  situate  on  the 
confines,  the  Division  of  the  tVcst  Saxon  and  Mercian  kingdoms. 
Leg*  Hen.  H.  ca/i.  9.  Leg,  Ins:,  c.  44.  Leg.  Hen.  I.  c  57. 
Cawel. 

DIVORCE,  divortium  ;  a  diver  tendo.']  The  separation  of  two, 
de-facto  married  together,  made  by  law  :  it  is  a  judgment  spi- 
ritual ;  and  therefore,  if  there  be  occasion,  it  ought  to  be  reversed 
in  the  spiritual  court.  Co.  Ditt*  335.  And,  besides  sentence  of 
divorce  in  the  old  law,  the  woman  divorced  was  to  have  of  her 
husband  a  writing  called  a  bill  of  divorce,  which  was  to  this  effect, 
viz.  I  promise  that  hevfaj'ter  I  will  Inn  no  claim  to  thee,  Sec.  See 
tit.  Baron  and  Feme  III,  '2.  VI.  and  particularly  XL  Sec  also 
tit.  Marriage. 

There  arc  many  divorces  mentioned  in  our  books  ;  as  causa 
ftrttcoutractus  ;  causa  frigiditotis  ;  causa  cansanguinitatis  ;  causa 
ejfmitatitt  t-  cm&A  ftijtffi&sjirfiisj  &c  But  the  usual  divorces  arc  only 
of  two  kinds ;  i.  c.  a  mensa  ct  thoro^  from  bed  and  board  ;  and  & 
vinculo  matrimoniiy  from  the  very  bond  of  marriage.  A  divorce  a 
mensa  et  thoro  dissolveth  not  the  marriage  j  for  the  cause  of  it  is 
attbscqucnt  to  the  marriage,  and  supposes  the  marriage  to  be  law- 
ful :  this  divorce  may  be  by  reason  of  adultery  in  either  of  the 
parties,  for  cruelty  of  the  husband,  Sec.  And  as  It  doth  not  dis- 
solve the  marriage,  so  it  doth  not  debar  the  woman  of  her  rlowev? 
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or  bastardize  the  issue,  or  make  void  any  estate  for  the  life  of  hus- 
band and  wife,  &c  Co*  Liu.  235.  3  Inst.  S9,  7  Reft.  43.  The 
woman  under  separation  by  this  divorce  must  sue  by  her  next 
friend  ;  and  she  may  sue  her  husband  in  her  own  name  for  alimo- 
ny.   Wood's  Inst,  62, 

A  divorce  a  vinculo  matrimonii^  absolutely  dissolves  the  marriage, 
and  makes  it  void  from  the  beginning,  the  causes  of  it  being  pre- 
cedent to  the  marriage ;  as  firscontract  with  some  other  person* 
consanguinity  or  affinity,  within  the  Levitical  degrees,  impotency, 
impuberty,  &c-  tn*s  #vorrf  dower  is  gone  ;  and  if,  by  reason 
of  // ? -^contract,  consanguinity,  or  affinity,  the  children  begotten  be- 
tween them  are  bastards.  Co.  Liu.  335,  2  Inst.  9  3,  687,  But  in 
these  divorces,  the  wife,  it  is  said,  shall  receive  all  again  that  she 
brought  with  her,  because  the  nullity  of  the  marriage  arises 
through  some  impediment ;  and  the  goods  of  the  wife  were  given 
for  her  advancement  in  marriage,  which  now  cease th  :  but  this  U 
where  the  goods  are  not  spent ;  and  if  the  hnsband  give  them 
away  during  the  coverture,  without  any  collusion,  it  shall  bind 
her;  if  she  knows  her  goods  unspent,  she  may  bring  action  of 
detinue  for  them  ;  and  as  for  money,  Sec,  which  cannot  be  known, 
she  must  sue  in  the  spiritual  court,  ityer,  62,  AW,?.  Abr*  675. 
This  divorce  enables  the  parlies  to  marry  again.  But  in  the  other 
cases,  a  power  for  so  doing  must  be  obtained  by  act  of  parliament. 

Where  lands  were  formerly  given  to  husband  and  wife,  and  the 
heirs  of  their  bodies  in  frank -marriage ;  if  they  had  been  after- 
wards divorced,  the  wife  was  to  have  her  whole  lands ;  and  by  di* 
-•orcc  an  estate  tail  of  baron  and  feme  it  is  said,  may  be  extinct. 
Godb.  18.  After  a  sentence  of  divorce  is  given  in  the  spiritual 
court  eau&d  firacontracdts,  the  issue  of  that  marriage  shall  be 
bastards,  so  long  as  the  sentence  stands  unrepealed  :  and  no  proof 
shall  be  admitted  at  common  law  to  the  contrary.  Co.  Lin.  2:15. 
1  j&l*.  674.  In  such  case,  issue  of  a  second  marriage  may  inherit 
until  the  sentence  is  repealed.  2  Leon.  207.  If,  after  a  divorce  d 
mtnsa  et  t/iorty  either  of  the  parties  marry  again,  the  other  being 
living,  such  marriage  is  a  mere  nullity  mf  and  by  sentence  to  con- 
firm the  first  contract,  she  and  her  first  husband  become  husband 
and  wife  to  all  intents,  without  any  formal  divorce  from  the  second, 
1  Leon.  173,  Also  on  this  divorccy  as  the  marriage  continues, 
marrying  again  while  either  party  is  living,  hath  been  held  to  be 
bigamy  within  the  stat,  1  Jac.  I.  c.lb    Cro.  Car.  333,    1  jVcIs.  674, 

A  divorce  for  adulter*}  was  anciently  a  vinculo  jimirimonii ;  and 
therefore  in  the  beginning  of  the  reign  of  Queen  Ulizabethy  the 
opinion  of  the  church  of  England  was,  that  after  a  divorce  for  adul- 
tery, the  parties  might  marry  again  ;  but  in  Foiiambe-&  case,  Hil.  44 
Kliz.  in  the  star-chamber,  that  opinion  was  changed  ;  and  archbishop 
Bancroft^  by  the  advice  of  divines,  held,  that  adultery  was  only  a 
cause  of  divorce  a  mensa  ei  thoro.    3  Balk* 

Sentence  of  divorce  must  be  given  in  the  life  of  the  parties* 
and  not  afterwards ;  but  it  may  be  repealed  in  the  spiritual  court, 
after  the  death  of  the  parties.  Co.  Lit/.  33,  244.  7  Reft.  44,  5 
Refi.  93,  Upon  the  divorce  of  a  man  and  his  Rife,  equity  will  not 
assist  the  wife  in  recovering  dower,  at  the  husband's  death,  but 
shall  leave  her  to  the  law  ;  ncithet'  ought  the  spiritual  court  to 
grant  her  administration,  she  not  being  such  a  wife  as  is-  en  filled 
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to  it ;  nor  will  the  chancery  decree  her  a  distributive  share*  Frecai. 
Cane  Ill,  112. 

DIURNAL  IS,  See  Daywere. 

DOCKET,  or  DOGGET,  A  brief  in  writing  on  a  small  piece 
of  paper  or  parchment,  containing  the  effect  of  a  greater  writing. 
It  rat.  Symbol,  fiar.  2,  sect.  106  And  when  rolls  of  judgment*  are 
brought  into  C.  B,  they  are  docketud,  and  entered  on  the  docket  of 
that  term  ;  so  that  upon  any  occasion  you  may  soon  find  out  a 
judgment  by  searching  these  dockets,  if  you  know  the  attorney^ 
name.  Stat.  4  £c  5  W.  &  M.  c.  20.  See  tit.  Judgments,  Exem- 
plification of  decrees  in  chancery  and  commissions  of  bankruptcy, 
are  also  dotkettcd. 

DOCTRINES,  Illegal,  asserting,  or  publishing.  See  tit.  Libel, 
Sedition,  Treason. 

DOGS.  The  law  takes  notice  of  a  greyhound,  mast i ff  dog,  spaniel 
and  tumbler  -f  for  trover  will  lie  for  them.  Cro.  Eliz,  125.  Cro. 
Jac.  44.  A  man  hath  a  property  in  a  mastiff :  and  where  a  mastiff 
falls  on  another  dog,  the  owner  of  that  dog  cannot  justify  the  kill- 
ing the  mastiff;  unless  there  was  no  other  way  to  save  his  dog, 
as  that  he  could  not  take  off  the  mastiff,  &c>  1  Saund.  84.  3  Satk. 
139*  The  owner  of  a  dog  is  bound  to  muzzle  him  if  mischievous, 
but  not  otherwise :  and  if  a  man  doth  keep  a  dog,  that  useth  to 
bite  cattle,  Sec.  if  after  notice  given  to  him  of  it,  or  his  knowing 
the  dog  is  mischievous,  the  creature  shall  do  any  hurt,  the  master 
shall  answer  for  it.  Cro,  Car.  2S4, 4Sr.  Stra<  1254.  Sec  tk.  Ac- 
tion, Tres/tass. 

By  stat.  10  Geo.  III.  c.  IS.  if  any  person  shall  steal  any  dog  or  dogs, 
they  shall  be  liable  to  forfeit  for  the  first  offence  from  30/.  to  20/.  or 
be  committed  to  gaol,  for  from  twelve  lo  six  months,  at  the  discre- 
tion of  two  justices  ;  for  the  second  offence  to  forfeit  from  50/,  to 
30/.  or  be  imprisoned  for  from  eighteen  to  twelve  months,  and 
also  whiftjied.  A  punishment  perhaps  not  too  severe  for  notorious 
dog-stealers ;  but  which  may  afford  a  dangerous  handle  for  op- 
pression: and  Hum,  tit.  Dog*,  seems  seriously  to  doubt  whether 
the  statute  extends  to  Bitches — a  question  that  we  believe  has 
never  yet  been  argued  in  a  court  of  law. 

Dogs  now  form  one  among  the  many  articles,  for  keeping  of 
which  a  tax  is  levied  on  the  possessor.  See  stat*  43  Geo.  Ill,  c.  161. 
and  this  Die f,  tit.  Taxes. 

DOG-DRAW,  The  manifest  depvehension  of  an  offender  against 
venison  in  a  forest,  when  he  is  found  drawing  after  a  ducr,  by  the 
scent  of  a  hound  led  in  his  hand :  or  where  a  person  hath  wound- 
ed a  deer,  ur  wild  beast,  by  shooting  at  him,  or  otherwise,  and  is 
caught  with  a  dog  draining  after  him  to  receive  the  same*  Man- 
■:i>ood,  fiai\  2.  cafi.  8.    Sec  tit.  Ear  est. 

DOGGER,  A  light  ship  or  vessel  :  as  a  Dutch  dogger,  Ife.  stat. 
r;  1  Edtv.  III.  ea/i.  I.  and  Dogger-fish  are  fish  brought  in  those 
ships.    Stat.  ibid 

DOG G Eft- MEN,  Fishermen  that  belong  to  dogger-$hif&,  25 
Hen,  VIII  c,  2, 

DOITKIN,  or  doit,  Was  a  base  coin  of  small  value,  prohibited 
by  the  stat.  3  Hen,  V.  c.  I.  We  still  retain  the  phrase,  in  com- 
mon saying,  ™hcn  we  would  under  value  a  man,  that  he  is  not  worth 
a  doit.    See  Lit,  Coin. 
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DO  LAW,  facert  t£gem.~]  Is  the  same  with  to  make  law,  Stat, 
23  Ben.VUl.  c.  14. 

DOLE,  dola.~]  A  Saxon  word  signifying  as  much  as  Jfyzr*  or 
flordo  in  the  Latin:  and  anciently  where  a  meadow  was  divided 
into  several  shares,  it  was  called  a  doZe  meadow.  4  Jap.  L  c.  II. 
Sec  Dalns. 

DOLEFISH,  Seems  to  be  the  share  of  which  the  .A^n  - 
r;ffH,  yearly  employed  in  the  north  seas,  do  customitiily  receive  Tor 
their  allowance.    Stat,  35  Hen*  VI1L  c.  7. 

DOLG-BOTE,  &jjt\]  A  recompense  or  amende  for  a  scar  or 
wound.    Sax.  Did*  LL.  Aluredi  Reg.  cafi.  22. 

DOLLAR,  A  piece  of  foreign  coin,  passing  for  about  4s*  6rf« 
Lex  Mercat.  and  see  Foreign  Coin. 

DOM-BEC  or  DOM-BOG,  Sax.    Sec  Dome-book. 

DOME  or  DOOM,  from  the  Sax,  dom.~]  A  judgment,  sentence, 
or  decree.  And  several  words  end  in  dom :  as  kingdom,  earldom* 
USt.  from  whence  they  may  be  applied  to  the  jurisdiction  of  a  lord, 
or  a  king.    M071.  Angl.  torn.  1.  fol.  284. 

DOME-BOOK,  Liber  judic'udis;]  A  book  composed  under  the 
direction  of  Alfred*  for  the  general  use  of  the  whole  kingdom] 
containing  the  local  customs  of  the  several  provinces  of  the  king- 
dom. This  book  is  said  to  have  been  extant  so  late  as  the  reign 
of  Ediu.  IV.  but  it  is  now  lost.  It  probably  contained  the  principle 
maxims  of  the  common  law,  the  penalties  for  misdemeanors,  and 
the  forms  of  judicial  proceedings.  Thus  much  at  least  may  be 
collected  from  the  injunction  to  observe  it  which  is  found  in  the 
laws  of  Edivard  the  Elder,  son ©f Alfred*  c.  \.  See  also  Leg.  In&. 
c*  29.  and  Sfielm.  in  -verb*  Dombec.  This  book  was  compiled  by 
Alfred  for  the  use  of  the  court-baron,  hundred  and  county  court, 
the  court  lect  and  sheriff's  to  urn.  Seel  Comm.  Q-U  4  Comm*.  411. 
See  post,  Domesday, 

DOMESDAY  or  DOMESDAY-BOOK,  Liber  jitdiciariu9*-vtt 
censualis  Anglia.']  A  most  ancient  record,  made  in  the  time  of 
William  L  called  the  Conqueror^  and  now  remaining  in  the  exchequer 
fair  and  legible,  consisting  of  two  volumes*  a  greater  and  a  less  ; 
the  greater  containing  a  survey  of  all  Lhe  Ian d$  in  England ',  except 
the  counties  of  Northumberland*  Cumberland*  Westmoreland*  Dur- 
ham ,  and  part  of  Lancashire,  which  it  is  said  were  never  surveyed  \ 
and  excepting  Essex,  Suffolk  and  Norfolk ;  which  three  last  are 
comprehended  in  the  lesser  volume.  There  is  also  a  third  hook* 
which  differs  from  the  ethers  in  foim  more  than  matter,  made  by 
the  command  of  the  same  king.  And  there  is  a  fourth  book  kept 
in  the  exchequer  whieh  is  called  Domesday  ;  and,  though  a  very 
large  volume,  is  only  an  abridgment  of  the  others.  Likewise  a 
fifth  hook  is  kept  in  the  Remembrancers  office  in  the  exchequer, 
which  has  the  name  of  Domesday*  and  is  the  very  same  with  the 
fourth  before  mentioned.  Our  ancestors  had  many  dome-book*. 
King  Alfred  had  a  roll  which  he  called  Domesday;  and  the  Domes- 
daybook  made  by  Wyi.  I.  referred  to  the  time  of  Edward  the  Con- 
fessor, as  that  of  King  Alfred  did  to  the  time  of  Ethelrcd.  See 
ante,  Dome -book.  The  fourth  book  of  Domesday  having  many  pic- 
tures, and  gilt  letters  in  the  beginning,  relating  to  the  time  of  King 
Edward  the  Confessor,  this  led  him  who  made  notes  oh  Fttzher, 
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bert's  RtgUter  into  a  mistake  in  /j.  U,  where  he  tells  us,  that  ttQa 
Domesday  /actus  Jitit  tem/iorc  regis  fidwardz. 

The  book  of  Domesday  was  begun  by  five  justices,  assigned  for 
that  purpose  in  each  county,  in  the  year  1081,  and  finished  anno 
1086.  And  the  question  whether  lands  are  antient  demesnc^v  not, 
is  to  be  decided  by  the  Domesday  of  Wm.  L  from  whence  there  is 
no  appeal :  and  it  is  a  book  of  that  authority,  that  even  the  Con- 
mjcror  himself  submitted  sonic  cases,  wherein  he  was  concerned, 
to  be  detenu  in  ed  by  it.  The  addition  of  day  lo  this  Dome^book 
was  not  meant  with  any  allusion  to  ihe  /trial  day  of  judgment,  as 
most  persons  have  conceived  \  but  was  to  strengthen  and  confirm 
it,  and  signifieth  ihe  judicial  decisive  record  or  book  of  dooming 
judgment  and  justice,  Hammond?*  Annot.  Camden  calls  this  book 
Gulielmi  Librutn  Censualem,  the  Tax-Book  of  King  William?  and 
it  was  further  called  Magna  Rolla  Winton.  bee  the  printed  copy  of 
Domesday-book^  flag.  332.  (d.)  There  is  an  ancient  roll  in  Chester 
castle,  called  Doinesday-RolL  Blount.  At  York,  Worcester  and 
other  cathedrals,  their  registers  or  chartularies  are  called  Domes- 
day-books.  A  transcript  of  the  Domesday-book  of  ffcfltt  I.  has  been 
made,  and  printed  and  published,  by  which  the  access  to  it  is  ren- 
dered more  familiar  to  our  antiquaries  and  historians.  See  Sjichn. 
in  verb.  Domesdri,  and  tins  Diet.  til.  Tenures:  IL  l- 

DOMES-MEN,  Judges,  or  men  appointed  to  doom  and  deter- 
mine suits  and  controversies,  hence  ag  deme,  I  dean,  or  judge. 
Vide  days -men. 

DOMICELLUS,  An  obsolete  Latin  word,  anciently  given  as  an 
appellation  or  addition  to  the  king's  natural  sons  in  France,  and  some- 
times to  the  eldest  sons  of  noblemen  there  j  from  whence  we  bor- 
rowed these  additions  :  as  several  natural  children  of  John  of  Gaunt, 
t>uke  of  Lancaster,  are  stiled  domicelli  by  the  charter  of  legiti- 
mation* 20  Rich.  II.  But  according  to  T/iom,  the  do7sdceUi  were 
only  the  better  sorts  of  servants  in  monasteries. 

DOMICILE,  The  place  were  a  man  has  his  home.  Sec  til. 
Alien.  Personal  property  follows  the  person  of  the  owner,  and  on 
his  decease  must  be  distributed  according  to  the  law  of  the  county 
in  which  lie  was  domiciled  at  the  time  of  his  death,  and  not  ac- 
cording to  the  law  of  the  county  where  such  property  is  situate. 
Bruce  v*  Bruce,  Cases  in  Partiam.  2  Bos.  If  Pull  229.  See  tit. 
Executor. 

DOMIGER1UM,  Is  sometimes  used  to  signify  danger  j  but 
otherwise,  and  perhaps  more  properly*  it  is  taken  for  power  over 
^mother  j  sab  domigerio  alkujus  vel  manu  esse.  Bract*  lib.  4.  tract. 
1.  cafi.  10. 

DOM1NA,  A  title  given  to  honourable  women,  who  anciently  in 
Iheir  own  right  oT  inheritance  held  a  baronv-    Paroch.  Antiq, 

DOMINICA  IN  RAM  IS  PALMARUM,  Palm  Sunday,  S3 
Ed.  I. 

DOMINIUM,  Right  or  regal  power.    Paroeh,  Antiq.  498„ 
DOMINUS,  This  word  prefixed  to  a  man's  name,  in  ancient 
times  usually  denoted  him  a  knight,  or  a  clergyman ;  and  some- 
times a  gentleman,  not  a  knight,  especially  a  lord  of  a  manor. 

DOMO  REPARANDA,  Is  a  writ  that  lay  for  one  against  his 
neighbour  by  the  fall  of  w  hose  house  lie  feared  a  damage  and  in- 
jury to  his  own,    Reg.  Orig.  153* 
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pOMUS  CONVERSORUM,  An  ancient  house  built  or  ap- 
pointed by  King  Hen.  113*  for  such  Jew*  as  were  converted  to  the 
christian  faith,:  but  King:  Ediv.  III.  who  expelled  the  Jews  from 
this  kingdom  i  deputed  the  place  for  the  custody  of  the  rolls  and 
records  of  the  Chancery,    Sec  Rolls. 

DOMUS  DEI,  The  hospital  of  St  Julian  ia  SauiAam/tton,^)  call- 
ed. Mon,  J/ngt,  torn.  2.  440,    A  name  applied  to  many  hospitals. 

DONATIO  CAUSA  MORTIS.  A  death-bed  disposition  of  pro- 
perty, bo  called,  viz.  when  a  person  in  Ms  last  sickness,  appre- 
hending' his  dissolution  near,  delivers  or  causes  to  be  delivered  to 
another  it\*.  possession  of  any  personal  goods?  to  keep  in  case  of 
his  decease.    See  this  Diet,  tit.  Legacy,  Will. 

DONATIVE,  domHvum.y\  Is  a  benefice  merely  given  and  dis- 
posed of  by  the  patron  to  a  man,  without  either  presentation  to, 
or  institution  by,  the  ordinary,  or  induction  by  his  order.  J?itz.  JV, 
M„  35.  Dnnatives  are  so  termed,  because  they  began  only  by 
the  foundation  and  erection  of  the  donor.  The  king  might  of  an- 
cient time  found  a  church  or  chapel,  and  exempt  it  from  the  juris* 
diction  of  the  ordinary:  so  he  may  by  his  letters  patent  give  li- 
cense to  a  common  person  to  found  such  a  church  or  chapel,  and 
make  it  donative,  not  presentable  ;  and  that  the  incumbent  or 
chaplain  shall  be  deprived  by  the  founder  and  his  heirs,  and  not  by 
the  bishop  ;  which  seems  to  be  the  original  *A  donatives  in  England. 
See  2  Comm.  22.  and  this  Dice,  tit-  jidvosuson. 

In  the  case  of  a  Donative  the  party  is  in  full  possession  imme- 
diately on  the  nomination  ;  and  may  maintain  an  action  for  money 
had  and  received  against  any  person  who  receives  the  profits.  1 
Term  Reft.  X.  B.  4U3. 

When  the  king  founds  a  church,  he  ■  donative,  it  is  of  course 
exempted  from  the  ordinary's  jurisdiction,  though  no  particular 
exemption  is  mentioned  ;  and  the  lurd  chancellor  shall  visit  the 
sctcrie  ;  and  where  the  king  grants  a  license  to  any  common  person 
to  found  a  church  or  chapel,  it  may  be  donative,  and  exempted 
from  the  jurisdiction  of  the  bishop,  so  as  to  be  visited  by  the  foun- 
der, kc,  Co,  Litt.  J  34,  2  Roll.  Abr*  230.  The  resignation  of  a 
donative  must  be  to  the  donor  or  patron,  and  not  to  the  ordinary  ; 
and  donatives  are  not  onlv  free  f  rom  all  ordinary  jurisdiction,  but 
the  patron  and  incumbent  may  charge  the  glebe  to  bind  the  suc- 
cessor :  and  if  the  clerk  is  disturbed,  the  patron  may  bring  quare 
im/tedity  Also  the  patron  of  a  donative  may  take  the  profits 
thereof  when  it  is  vacant.    Co.  JJtt.  344.    Cro.  Jae.  G3t 

If  the  patron  of  a  donative  *vilt  not  nominate  a  clerk,  there  can 
be  no  lapse:  but  the  bishop  may  compel  such  patron  to  nominate 
a  clerk  by  ecclesiastical  censures  ;  for  though  the  church  is  ex- 
empt from  the  power  of  the  ordinary,  the  patron  is  not  exempted: 
and  the  clerk  must  be  qualified  like  unto  other  clerks  of  churches ; 
no  person  being  capable  of  a  donative^  unless  he  be  a  priest  law- 
fully ordained,  kc.     Ych\  61.  stat-  14  Car.  II.  cafi.  4.     I  Lill,  4S8. 

There  may  be  a  donative  of  the  kind's  gift  with  cure  of  souls,  as 
the  church  of  the  tower  of  London  is :  and  if  such  donative  be 
procured  for  money,  it  will  be  within  the  statute  of  simony.  Mich. 
9  Car.  B.  R.  A  parochial  church  may  be  donative,  and  exempt 
from  the  ordinary's  jurisdiction.  Godolfth.  262.  The  church  of 
■St,  ATanr  (e  Bone  in  Mitfdtrntj-  is  (Ipneftive,  and  the  incumbent  be* 
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ing  cited  into  the  spiritual  court,  to  take  a  license  from  the  bishop 
to  preach,  pretending  thai  it  was  a  chapel,  and  that  the  parson  was 
a  stipendiary  \  it  was  ruled  in  the  king**  bench  that  it  was  a  dona- 
rh<c;  and  if  the  bishop  visitj  the  court  of  B.  H.  will  grant  a  pro- 
hibition.   1  Mod.  90.    I  Ntfa.  Jbr.  675. 

If  a  patron  of  a  donative  doth  once  present  his  clerk  to  the  or- 
dinary, and  the  clerk  is  admitted,  instituted,  and  inducted,  then 
the  donative  ceascth  ;  and  it  becomes  a  church  preventative.  Co. 
Lin.  344*  But  when  a  donative  is  created  by  Letters  patent,  by 
which  lands  are  settled  upon  the  parson  and  his  successors,  and 
he  is  to  come  in  by  the  doimtion  of  the  king^  and  his  successors  j 
in  »his  rase*  though  there  may  be  a  presentation  to  the  donative, 
and  the  incumbent  come  in  by  institution  and  induction,  yet  that 
will  n  o  t  dc  si  toy  th  e  donative,    2  Salk.  541. 

How  far  the  nature  of  a  donative  is  changed  by  having  been  aug- 
mented by  Queen  Amtc*9  bounty)  see  L  T.  P.  A*  B>  397. 

All  bishoprics  being  of  the  foundation  of  the  king,  they  were  in 
ancient  time  donat re e.    2Rtft,75.    See  tit.  Bishops. 

Donative*  have  two  peculiar  properties  \  one,  that  the  presenta- 
tion does  not  devolve  to  the  king  as  in  other  livings  when  the  in- 
cumbent is  made  a  bishop,  Ctis.  ParL  184.  The  other  that  a  do- 
native is  within  the  statute  of  pluralities,  if  it  is  the  Jirst  living  ; 
but  if  a  donative  is  the  second  benefice  taken  without  a  dispensa- 
tion, the  first  would  not  be  void  ;  fur  the  wolds  of  the  statute  arc 
instituted  and  inducted  to  any  other,  which  are  not  applicable  to 
donatives.  1  Jl'ood.  350.  And  therefore  it  seems  if  donatives  are 
taken  last  they  may  be  held  with  any  other  preferment- 

DONIS,  Statute  t/c,  The  statute  of  U'catm.  2.  viz.  13  Edw*  I.  c. 
J .  called  the  statute  dc  donis  cynditionalibus.  This  Statute  revives, 
in  some  sort,  the  ancient  feodal  restraints  which  were  originally 
laid  on  alienations;  by  enacting,  that  from  thenceforth  ihc  will  of 
the  donor  be  observed, and  that  the  tenements  so  given  (to  a  man 
and  the  heirs  of  his  body)  should  at  all  events  go  to  the  issud  il 
there  were  any,  or  if  none,  should  revert  to  the  donor.  See  2  Comm. 
12.  and  this  Dicr.  \\\m  j:.sttatcy  Tail,  /.imitation. 

DONOR  DONEE.  Donor  is  he  who  gives  lands  or  tene- 
ments to  another  in  tail,  &c.  And  the  person  to  whom  given  is 
ihe  donee. 

DOOMSDAY,  See  Domt&datj. 

DORTURE,  dortnitorimn'j  The  common  room  or  chamber, 
where  all  the  Friar&y  or  religious  of  one  convent,  slept  and  lay  all 
night.    Stat.  25  Hen,  VIII.  V.  U. 

DOSS  ALE.    Hangings  or  tapestry.    Mar.  Paris. 

DOTE  ASSIGN  AN  DA,  Is  a  writ  that  lay  for  a  widow,  where 
it  was  found  by  office,  that  the  king's  tenant  was  seised  of  lands  in 
Tee,  br fee-tail  at  the  day  of  his  death,  and  that  he  held  of  the  king 
in  chief,  &c.  In  which  case,  the  widow  came  into  the  chancers. 
and  there  made  path,  that  she  would  not  marry  without  the  kin^ \s 
leave  ;  whereupon  she  had  this  writ  to  the  esc  beaten',  to  assign  her 
dower i  &c.  But  it  was  usual  to  make  the  assignment  of  the  dower 
in  the  c/ianccrij)  and  to  award  a  writ  to  the  escheator,  to  deliver 
the  lands  assigned  unto  her.  Stat.  15  Edw.  IV.  cap.  4.  Jieff.  Grig, 
197.    Fitz.  A:  B.  263.  See  tit.  Dower. 

DOTE  UNDE  NIHIL  HABET,  A  writ  of  doner,  that  lies  for 


DOU 


309 


the  widow  against  the  tenant  who  bought  land  of  her  husband  in 
his  life-time,  whereof  he  was  solely  seised  in  fcc-simplc  or  fee-tail, 
and  of  which  she  is  dowable,  Fitz.  AT.  Ji.  1 47.  See  the  law  and 
the  form  of  the  writ  in  Booth's  Real  Actions,  166,  See  further, 

DOTJS  A  D  M  ENS  UR  AT  I  ON  E>  Admeasurement  of  dawtr, 
where  the  widow  holds  more  than  her  share,  See,  See  tit.  Admea- 
surement, Dower, 

DOT  KIN,  See  Doit  kin, 

DOUBLE  AVAIL  OF  MARRIAGE,  Is  the  double  of  the  va- 
hig  of  the  vassal's  wife's  tocher,  due  to  the  superior;  because  he 
refused  a  wife  equal  to  him  when  offered  by  the  superior ;  but 
this  is  modified  to  three  years'  rent  of  the  vassal's  free  estates 
Scotch  JJic(. 

DOUBLE  PLEA,  duplex  placiiumJ]  Ts  where  a  defendant  al- 
lege th  for  himself  two  several  matters,  in  bar  of  the  plaintiff's 
action,  when  one  of  them  is  sufficient  \  which  shall  not  be  admit- 
ted :  as  if  a  man  plead  several  things,  the  one  not  depending  upon 
the  other,  the  plea  is  accounted  double,  and  will  not  be  allowed  ; 
but  if  they  mutually  depend  on  each  other,  and  the  parly  may  not 
have  the  last  plea  without  the  first,  then  it  shall  he  received. 
Kiteh.  223,  And  where  a  double  plea  that  is  wrong  is  pleaded,  if 
ihe  plaintiff  reply  thereto,  and  lake  issue  of  one  matter  \  if  thai  be 
found  against  him,  he  cannot  afterwards  move  in  arrest  of  judg- 
ment j  for  by  ihe  replication  it  is  allowed  to  be  good.  1 8  Itdw.lV.  if. 

If  a  man  pleads  two  or  more  matters,  when  he  is  compelled  to 
show  them,  it  makes  not  the  /ilea  double ;  so  it  is  where  two  dis- 
tinct things  are  pleaded,  which  require  hut  one  answer:  and  in 
case  a  man  pleads  two  several  matters  or  things,  and  only  one  is 
material,  ihe  olhcr  being  surplusage?  or  but  matter  of  inducement) 
and  needing  no  answer,  ihe  plea  is  not  double*  Hob.  197.  Where 
there  are  several  inducements  to  a  plea,  they  shall  not  make  the 
pica  double:  and  double  pleas  are  allowable  in  assises  of  ?iovcl  dis~ 
fp&fcj  cfe.  bul  not  in  other  actions.    Jetifc.  Cent.  75. 

By  Stat.  1  Ann.  c.  16.  sect.  4.  k  shall  be  lawful  for  any  defend- 
ant or  tenant  in  any  action  or  suit,  or  Jbr  any  plainiiff  in  replevin, 
in  any  court  of  record,  with  the  leave  of  the  same  court,  to  plead 
as  many  several  matters  thereto,  as  he  shall  think  necessary  for 
his  defence.  That  is,  in  so  many  separate  and  distinct  pleas,  and 
where  there  are  more  pleas  than  one.  By  virtue  of  this  statute, 
defendant  is  said  to  plead  double,  by  leave  or  the  court.  See  further, 
tit.  Pleading. 

DOUBLE  QUARREL)  duplex  fjuvrcla>~\  Is  a  complaint  made 
by  any  clerk,  or  other,  to  the  archbishop  of  the  province  against 
an  inferior  ordinary,  for  delaying  or  refusing  to  do  justice  in  some 
cause  ecclesiastical;  as  to  give  sentence,  institute  a  clerk,  &c. 
and  seems  to  be  termed  a  double  quarrel,  because  it  is  most 
commonly  made  against  both  the  judge,  and  him  at  whose  suit 
justice  is  denied  or  delayed:  the  effect  whereof  is,  that  the 
archbishop  taking  notice  of  the  delay,  directs  his  letters  under  his 
authentical  seal  to  all  clerks  of  his  province,  commanding  them  to 
admonish  the  ordinary  within  a  certain  number  of  clays  10  do  the 
hrstice  required,  or  otherwise  in  appear  before  him  or  his  official, 
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and  there  allege  the  cause  of  bis  delay:  and  to  signify  to  the  or- 
dinary t  tli at  if  he  neither  perform  the  thing;  enjoined,  nor  appear 
arid  show  cause  against  it,  he  himself,  in  his  court  of  audience,  will 
forthwith  proceed  to  do  the  justice  that  is  due.  Co-wet.  See  Quare 
Imftedit. 

DOUBLES,  Fr.]  Letters  patent.    Stat.  14  Hen.  VL  c.  6. 

DOVER  CASTLE.  The  constable  of  Dover  tattle  shall  nol 
hold  plea  of  any  foreign  county  within  the  castle  gales,  except  it 
concern  the  keeping  of  the  castle  ;  nor  shall  he  distrain  the  inha- 
bitants of  the  ports,  to  plead  elsewhere  or  otherwise  than  as  they 
ought,  according  to  the  charters,  Sec.  Stat.  28  Edw.  I.  c,  7.  See 
'jr..  Cintftie  Ports* 

DOW,  To  give  or  endow,  from  the  Latin  word  do. 

DOWAGER,  dotata*  dotissa.]  A  widow  endowed;  applied  to  the 
widows  of  princes,  dukes,  earls,  and  other  great  personages. 

Dowager,  Queen.7]  Is  the  widow  of  the  king,  and  as  such  en- 
joys most  of  the  privileges  belonging  to  her  as  queen-consort* 
But  it  is  not  high  treason  to  conspire  her  death,  or  violate  her 
chastity ;  because  the  succession  to  the  crown  is  not  thereby  en- 
dangered. But  no  man  can  many  her,  without  special  license 
from  the  king,  on  pain  of  forfeiting  his  lands  and  goods,  2  Inst.  18. 
Sec  PUn/s  Plac.  Pari.  672*    1  Comm.  223.    Sec  tit  Kfagi 


DOWLR. 

DoTARiLM.J  The  portion  which  a  widow  hath  of  the  lands  of 
her  husband  after  his  decease,  for  the  sustenance  of  herself,  an<? 
education  of  her  children.    1  £mt.  SO.    See  lit.  Tenure  11L  S. 

'L  Of  the  several  Kinds  qf  Dower. 

II,  1.  IVhat  Woman  xka.ll  he  endowed  ;  2,  Of  what  .Estate. 

II I,  Of  the  jis&igr.ment  and  Admeasureme?tt  of  Dower. 

IV.  What  shall  be  defined  a  Bar  and  Forfeiture  of  Dower* 
V.  Of  thr  Proceedings  in  Dower, 

L  There  were  formerly  five  kinds  of  dopier  in  this  kingdom. 
I .  Dower  by  the  common  taw  •  which  is  a  third  part  of  such  lands  ov 
tenements  whereof"  the  husband  was  sole  seised  in  fee-simple]  or 
fee -tail,  during  the  coverture ;  and  this  the  widow  is  to  enjoy  du- 
ring her  life. 

2.  Dower  by  custom  $  which  is  that  pat  t  of  the  husband's  estate 
to  which  the  widow  is  entitled  after  the  death  of  her  husband,  by 
the  custom  of  any  manor  or  place,  so  lonpj  os  she  lives  sole  and 
chaste ;  and  this  is  more  than  one  third  part,  fur  in  some  pJuccs 
she  shall  have  half  the  land,  as  by  the  custom  of  gavelkind ;  and  in 
divers  manors  the  widow  shall  have  the  whole  during  her  life* 
which  is  balled  her  free  bench:  but  as  custom  may  enlarge,  so  it 
may  abridge  dower  to  a  fourth  part.    Co.  L&tt.  3o. 

&  Dower  ad  ostium  ccelcsia ;  made  by  the  husband  himself  im- 
mediately after  the  marriage,  who  named  such  particular  lands  of 
which  his  wile  should  be  endowed ;  and  in  ancient  time  it  was 
^akcnj  tJu*t  a  man  could  not  by  this  dmi*cr\  endow  his  wife  of  more 
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than  a  third  part,  though  of  less  he  might :  and  as  the  certainty 
of  the  land  was  openly  declared  by  the  husband,  the  wife  after  his 
death  might  enter  into  the  land  of  which  she  was  endowed  with- 
out any  other  assignment.    Co.  Lin.  34-  Litt.fm 

4.  Dower  ex  awetwt  Jiatriii  which  is  only  a  species  of  the  dower 
ad  osii'um  ecclcaitf  ;  which  likewise  was  of  certain  lands  named  by  a 
son  who  whs  the  husband,  with  the  consent  of  his  father  then  liv- 
ing, and  always  put  in  writing  as  soon  as  the  son  was  married : 
and  if  a  woman  thus  endowed,  or  ad  ostium  ecclesitfy  after  the  death 
of  her  husband,  entered  into  the  land  allotted  her  in  dower^  and 
agreed  thereto,  she  was  concluded  to  claim  any  dowr  by  the  com- 
mon law,    jLi«.§40}  41. 

5.  Dower  de  la  Jifuh  belle ;  which  was  where  the  wife  was  en- 
dowed with  the  fairest  part  of  her  husband's  estate. 

But  of  all  these  kinds  of  do7vtrt  the  two  first  are  now  only  in  use, 

IL  I.  A  woman  to  be  endowed  must  be  the  actual  wife  of  the 
party  at  the  time  of  his  decease.  If  she  be  divorced  a  -vinculo 
tfatrimtiiui,  she  shall  not  be  endowed  -r  for  ubi  nullum  matrimoniicm, 
i.'ti  nulla  dot.     Brae?.  lll>t  2,  c,  39.  ^  4r 

But  a  divorce  a  menzaet  thorn  only,  doth  not  destroy  the  dower - 
Co,  Lit-f.  3.2,  no,  net  even  for  adultery  itself  by  the  common  law. 
By  stat,  We&tm.  2<  (13  Rdw.  I.  <-.  34.)  if  a  woman  voluntarily  leaves 
(which  the  law  calls  eloping  from)  her  husband,  and  lives  with  an 
adulterer,  she  shall  lose  her  dower,  unless  her  husband  be  volun- 
tarily reconciled  to  her.  And  in  a  case  where  John  de  Camoys  had 
assigned  his  wife  by  deed,  it  was  decided  in  parliament,  that  not- 
withstanding the  pretended  purgation  of  the  adultery  in  the  spi- 
ritual court,  the  wife  was  not  entitled  to  dower.  2  Inst.  435.  If  how- 
ever after  the  elopement  of  a  wife,  her  husband  and  she  demean 
themselves  as  husband  and  wife,  it  is  evidence  of  reconciliation. 
Dyery  106.  lAdij  Poiuy'v  case,  where  the  reconciliation  was  spe- 
cially pleaded  and  allowed. 

A  marriage  celebrated  bona  jide  in  Scotta7id,  will  undoubtedly 
entitle  the  woman  to  dowrrin  ling/and :  and  the  lawfulness  of  such 
a  marriage  may  be  tried  by  a  jury  in  "England.  2  H+  Etackst.  145, 

It  was  formerly  held,  that  the  wife  of  an  idiot  might  be  endow- 
ed, though  the  husband  of  an  idiot  could  not  be  tenant  by  the  cur- 
tesy. Co.  Lite.  31.  But  as  it  seems  to  he  at  present  agreed,  upon 
principles  of  sound  sense,  and  reason,  that  an  idiot  cannot  marry, 
being  incapable  of  consenting  to  any  contract,  this  doctrine  cannot 
now  take  place.  By  the  ancient  law  the  w  ife  of  a  person  attainted 
of  treason  or  felony  could  not  be  endowed -t  to  the  intent,  says 
Staundjorde^  (P,  C\  b.  3.  c,  3.)  that  if  the  love  of  a  man's  own  life 
cannot  restrain  him  from  such  atrocious  acts,  the  love  of  his  wife 
and  children  may  ;  though  Britton  (c.  J  Ux)  gives  it  another  turn  ; 
viz*  that  it  is  presumed  the  wife  was  privy  to  her  husband's  crime. 
However,  the  stat.  1  Edw.  VI.  c.  [2.  abated  the  rigour  of  the  com- 
mon law  in  this  particular,  and  allowed  the  wife  her  dower.  But 
a  subsequent  stat.  5^6  Ediv.  Vic.  1  L  revived  the  severity  against 
the  widows  of  traitors,  who  are  now  barred  of  their  dower  j  (except 
in  the  case  of  certain  treasons  relating  merely  to  the  coin ;  stats,  s 
J£liz.  c.  11.  IS  Rliz.  c>  1.  »  k  9  Wm.  HI.  c.  26.  15  &  16  Geo.  IL 
c.  28.)  but  the  widows  of  felons  are  not  barred.   The  wife  must  Ue 
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above  i j idc  years  old  at  her  husband's  death ,  otherwise  she  shajt 
not  be  endowed.   Litt.  §  36.   See  2  Comm.  130, 

The  wife  of  a  man  who  is  banished  shall  have  rfinrr  in  lits 
life -time  ;  it  is  held  otherwise,  if  he  is  professed  in  religion  ;  and 
a  jointress  of  a  banished  husband  shall  enjoy  her  jointure,  in  his 
life.    Co.  Litt.  133.    Perk.  5.  507. 

If  a  woman  be  of  the  at^e  of  nine  years,  at  the  death  of  3u  r  j n i 1  - 
band,  she  shall  be  endowed  of  whatsoever  age  he  is;  because, 
after  the  death  of  the  husband,  the  marriage  is  adjudged  lawful. 
Co.  Litt.  33, 

The  Tvifc  of  bfelo  dc  ne  shall  have  dower.  Plovxl.  261 .  a.  262.  a. 
So  if  the  husband  be  outlawed  in  trespass,  or  any  civil  action,  For 
this  works  no  corruption  of  blood  or  forfeiture  of  lands.  Jiro*  82. 
Perk,  388.  Co.  Litt.  31.  a. 

If  a  woman  being  a  lunatic  kill  her  husband,  or  any  other,  jretj 
she  shall  be  endowed,  because  this  cannot  be  felony  in  her  who 
was  deprived  of  her  understanding  by  the  acl  of  God  ;  so  though 
she  be  of  sound  mind,  and  refused  to  bring  an  appeal  of  his  death, 
when  he  is  killed  by  another,  yet  she  shall  be  endowed  ;  for  this 
is  only  a  waiver  of  that  privilege  the  law  lias  given  her  to  be  aven- 
ged of  her  husband's  murderer  ;  so  it  seems  if  she  refuses  to 
visit  and  assist  her  husband  in  his  sickness,  yet  she  shall  be  endow- 
ed, for  this  is  only  undutifulness,  which  the  law  does  not  punish 
with  the  loss  of  her  entire  subsistence.   Perk.  364,  SfifS, 

If  a  man  lake  an  alien  to  wife  and  dieth,  she  shall  not  be  en- 
dowed, except  the  wife  of  the  king,  who  shall  be  endowed  by  the 
law  of  the  crown.  And  if  a  Jew  born  in  England  marry  a  Jewess 
also  born  here,  the  husband  becomes  a  christian,  purchases  lands 
and  dies ;  the  wife,  (not  being  also  a  christian,)  shall  not  have 
dower.    1  Inst.  31.  h.  32.  a. 

In  the  notes  on  Mr-  Hargrove's  edition  of  Co.  Litt*  the  latter 
part  of  the  above  is  confirmed  j  as  to  the  former  there  is  the  fol- 
lowing remarkable  note.  "  Anciently  a  woman  alien  was  not  don> 
able ;  but  by  special  act  of  parliament  not  printed,  Rot .  Pari,  a 
Hen.  V.  7U  15.  all  women,  aliens,  who  from  thenceforth  should  be 
married  to  Lrtgtishmen  by  license  of  the  kingy  are  enabled  to  de- 
mand their  dower  after  the  death  of  their  husbands,  to  whom 
they  should  in  time  to  come  be  married,  in  the  same  man- 
ner as  English  women.  But  this  act  did  not  extend  to  those  mar- 
ried before  ;  and  therefore  in  Rot.  Pari.  9  Hen.  V.  «.  9.  there  is  a 
special  act  of  parliament  to  enable  Beatrice,  Countess  of  Arundel, 
born  in  Portugal)  to  demand  her  dower.  Hal.  MSS.  see  Ace.  \ 
Roll.  Ahr.  675/'  See  also  9  Vm.  210.  (8vo.  cd.} 

2.  A  woman  is  now  by  law  entitled  to  be  endowed  of  all  lands 
and  tenements,  of  which  her,  husband  was  seised  in  fee-simple,  or 
ice-tail  general  at  any  time  during  the  coverture  j  and  of  which 
any  issue  which  she  might  have  had,  might,  by  possibility,,  have 
been  heir.  Litt.  §  36.  53.  Therefore  if  a  man,  seised  in  fee-sim- 
ple, has  a  son  by  his  first  wife,  and  afterwards  marries  a  second 
wife,  she  shall  be  endowed  of  his  lands;  for  her  issue  might  by 
possibility  have  been  heir,  on  the  death  of  the  son,  by  the  former 
Avifc.  But,  if  there  be  a  donee  in  special  tall,  who  holds  lands 
to  him  and  the  heirs  of  his  body  begotten  on  A.  his  wife  ;  though 
A.  may  be  endowed  of  these  lands,  yet  if  A.  die  p.  and  he  marries 
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a  second  wife,  that  second  wife  shall  never  be  endowed  of  the 
lands  entailed  ;  for  no  issue  that  she  could  have,  could,  by  any 
possibility,  inherit  them.    Ibid.  §53. 

But  in  case  land  be  given  to  the  husband  and  wife  in  tail,  the  re- 
mainder in  tail  to  the  hosband,  and  the  first  wife  dying  without 
issue,  he  marries  another  wife  -t  this  second  wife  will  be  entitled 
to  oWr  rafter  his  death*  Litt.§  53.  40  Edw>  III.  4.  2  Stitfi.  Mr. 
63.  For  here  he  hath  an  estate  in  tail.  The  wife  of  a  rcnant  in 
common^  but  not  a  joint ~£enatity  shall  have  tlon/cr ;  and  she  shall 
hold  her  part  in  common  with  the  tenants  in  common,   Ju'ub.  1 60. 

A  seisin  in  Jaw  of  the  husband  will  be  as  effectual  as  a  seisin  in 
deed,  in  order  to  render  the  wife  dowable ;  for  it  is  hot  in  the  wife's 
power  to  bring  the  husband's  title  to  an  actual  seisin,  as  it  is  in  the 
husband's  power  to  do  with  regard  to  the  wife's  lands;  which  is  one 
reason  why  he  shall  not  be  a  tenant  by  the  curtesy,  but  of  such 
lands  whereof  the  wife,  or  he  himself  in  her  right,  was  actually 
seised  in  deed.  Co.  Lilt.  31.  The  seisin  of  the  husband  for  a 
transitory  instant  only,  when  the  same  act  which  jjives  him  the 
estate  conveys  it  also  out  of  him  again,  (as  where  by  a  fine*  land 
is  granted  to  a  man,  and  he  immediately  renders  it  Sack  by  the 
same  fine,)  will  not  entitle  the  wife  to  dower;  Cr$,  Jar,  615.  2 
Refi.  G7+  Co,  Lift.  31.  for  the  land  was  merely  in  transitu^  and 
never  vested  in  the  husband,  the  grant  and  render  be  in  g  one  conti- 
nued act.  But,  if  the  land  abide  in  him  for  the  interval  of  but  one 
aingle  moment,  it  seems  that  the  wife  shall  be  endowed  thereof. 
And,  in  short,  a  widow  may  be  endowed  of  all  her  husband's  lands, 
tenements,  and  hereditaments,  corporeal  or  incorporeal,  under 
the  restrictions  before  mentioned  ;  unless  there  be  some  special 
reason  to  the  contrary. 

Thus,  a  woman  shall  not  be  endowed  of  a  castle,  built  for  de- 
fence of  the  realm.  Co.  Lift.  3L35.  3  Ltv*  401,  Nor  of  a  com- 
mon without  stint ;  for,  as  the  heir  wrould  then  have  one  portion, 
of  this  common,  and  the  widow  another,  and  both  without  stint3 
the  common  would  be  doubly  stocked,  Go.  I.iit*  32.  1  Jon.  915. 
Copyhold  estates  are  at  so  not  liable  to  dower,  being  only  estates 
at  the  lord's  will;  unless  by  the  special  custom  of  the  manor,  in 
which  case  it  is  usually  called  the  tvidvw's  free-beneh.  4  ttefi.  22. 
See  tit.  Cofujhotd.  But  where  dower  is  allowable,  it  matters  not 
though  the  husband  alien  the  lands  during  the  coverture  j  for  he. 
aliens  them  liable  to  dower.    Co  Lite,  32* 

It  is  now  settled  that  although  the  husband  may  be  tenant  by 
the  curtesy  of  a  trust  estate  of  inheritance,  (see  tit,  Gtftttsyj)  the 
wife  is  not  entitled  to  dower  out  of  such  an  estate.  3  P.  IVms. 
229.  The  reason  assigned  for  this  is,  that  the  wife  was  not  endow- 
ed of  a  use  at  common  law,  And,  from  analogy  to  trusts,  it  has 
been  determined  that  a  wife  shall  not  be  endowed  of  an  equity  of 
redemption,  where  the  estate  was  mortgaged  in  fee  by  the  hus- 
band previous  to  the  marriage-    1  Bro.  C.  H,  326. 

The  following  further  particulars  as  to  what  estate  a  woman 
shall  be  endowed  of,  are  worthy  the  attention  of  the  student. 

If  lands  arc  exchanged  by  the  husband  for  other  lands,  the  wifc 
may  be  endowed  of  which  lauds  she  wrillT  as  the  husband  was 
seised  of  both  ;  though  she  may  not  be  endowed  of  the-  land*;  given 
and  taken  in  exchange.    Co,  Litt.  31. 
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Where  the  estate  which  the  husband  hath  during  the  rnamageF 
iseuded,  there  the  wife  shall  Jose  her  dower.  A™  JVal,  Brev.  333. 
But  of  an  estate-tail  in  lands  determined,  a  woman  shall  be  en- 
dowed ;  in  like  manner  as  a  man  may  be  tenant  by  the  curtesy  of 
her  lands.  Co.  Lift.  31.  And  if  a  wife  be  endowed  of  her  third 
part*  and  afterwards  evicted  by  an  elder  title,  she  shall  have,  a 
new  writ  of  dower \  and  be  endowed  of  the  other  lands-  2  Dartv. 
Abr.  670.  Though  this  is,  where  it  is  the  immediate  estate  de- 
scended to  the  heir;  and  not  when  it  is  the  estate  of  an  alienee. 
9  Rep.  \T.  The  wife  is  dowabie  where  lands  are  recovered  against 
the  husband  by  default  or  covin ;  and  a  woman,  deforced  of  her 
dower,  shall  recover  damages*  wz.  the  value  of  her  dower  from 
her  husband's  death.  13  JZdw.1.20  Hen.  III.  If  the  husband  doth 
not  die  seised,  after  demand  and  refusal  to  assign  dower  to  her, 
she  shall  have  damages  from  the  time  of  the  refusal.  Jenk*  Ctnt 
45.  She  shall  be  endowed  of  a  reversion,  expectant  on  a  term 
of  years ;  and  of  a  rent  reserved  thereon.  Lut.it}.  729,  IF  the 
husband  hath  only  an  estate  for  life,  remainder  to  another  in  tail^ 
though  the  remainder  over  is  to  his  heirs,  the  w  ife  shall  not  be 
endowed.  2  Dairv.  656.  A  woman  shall  not  be  endowed  of  the 
goods  of  her  husband ;  nor  of  a  castle,  or  capital  messuage ;  but 
of  all  other  lands  and  Tenements  she  may.    Co,  Litt.  35. 

A  grantee  of  a  rent  in  fee  or  tail  dies  without  heir,  his  wife 
shall  be  endowed  :  but  not  where  the  rent  arises  upon  a  reseda- 
lion  to  the  donor  and  his  heirs,  on  a  gift  in  tail,  and  the  donee  dies 
without  issue ;  for  this  is  a  collateral  limitation.  Flowd.  156,  Jntz. 
ff.  B.  149.  If,  during  the  coverture,  the  husband  doth  extinguish 
rents  by  release,  &c  yet  she  shall  be  endowed  of  them  \  for,  as  to 
her  dower  in  the  eye  of  the  law,  they  have  continuance.  Co,  Litt. 
32.  And  where  a  rent  is  descended  to  the  husband,  but  he  dies 
before  any  day  of  payment;  notwithstanding,  the  wife  shall  be  en- 
dowed  of  it.  1  Hen.  VII.  17.  If  lands  are  given  to  the  husband 
and  wife  in  tail,  and.  after  the  death  of  the  husband,  the  wife  disa- 
grees, she  may  recover  her  dower  ;  for,  by  her  waiving  her  estate, 
her  husband,  in  judgment  of  law,  was  sole  seised  ab  initio,  3  Heft. 
27,  If  lands  are  improved,  the  wife  is  to  have  one  third  accord- 
ing to  the  improved  value.  Go.  Litt.  32.  And  if  the  ground  deli- 
vered her  be  sowed,  she  shall  have  the  corn.    2  Inst.  8L 

Dower  is  an  inseparable  incident  to  an  estate  in  tail  or  fee,  and, 
cannot  be  taken  away  by  condition.  If  one,  seised  in  fee  of  lands, 
make  a  gift  in  tail,  on  condition  that  the  wife  shall  not  have  dower, 
the  condition  is  void.  6  Rep.  41.  If  tenant  in  tail  die  without  is- 
sue,  so  that  the  laud  reverts  to  the  donor ;  or  in  case  he  covenants 
to  stand  seised  to  uses,  and  dies,  his  wife  will  be  endowed  ;  and  a 
devise  of  land  by  the  husband  to  his  wife  by  will,  is  no  bar  of 
her  dower,  but  a  benevolence,  8  Rrp.  34.  Yelv.  51.  Bro. 
Dower,  69.    See  post,  IV. 

A  person  grunts  and  conveys  land  to  D.  and  his  heirs,  on  con- 
dition, to  redemise  the  same  back*  ike,  which  afterwards  he  does, 
and  dies;  here  D.Js  widow  may.  nevertheless,  be  endowed.  Abr. 
Ca$.  217.  A.  is  tenant  in  tail  of  lands,  the  remainder  to  B.  in 
tail,  remainder  to  A.  in  fee;  if  A.  bargains  and  sells  the  lands  to 
C  and  his  heirs,  the  wife  of  the  bargainee  shall  have  dower,  de- 
terminable upon  the  death  of  the  tenant  in  tail,    10  Rep,  96-  And 
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A  a  feoffment  be  made  upon  condition  to  reenfeolT,  and  the  feoffee 
lake  a  wife*  she  may  have  her  rfowr  til  J  » ten  Feoffment,  or  an  en- 
try made  for  not  doing  it  ;  and  so  it  is  of  other  defeasible  estates* 
2  Refi,  59.  Perk  <j  420.  If  one  be  disseised,  and  after  doth  mar- 
ry,  if  he  die  before  entry,  his  wife  shall  not  have  dower ;  and 
where  a  person  recovers  kind  in  a  real  action,  and  before  bis  entry 
or  execution  made,  he  dieth,  Lhe  wife  shali  nol  be  endowed  of  this 
land.  2  Reft*  56-  Perk.  377.  In  these  cases  the  husband  was  not 
actually  seised,  serf  qu  P  for,  as  before  observed,  where  there  is  a 
seisin  in  law,  she  shall  be  endowed,  Co*  Utt,  31,  32.  Etc.  So 
that  these  cases  depend  on  the  construction  of  what  is,  and  what 
is  not,  a  seisin  in  lav;.  And  see  flos£t  div.  IV.  towards  the  end, 
and  Perk.  379,  380. 

Although  of  copyhold  lands  a  woman  shall  not  be  endowed,  un- 
less there  be  a  special  custom  for  it,  yet  if  there  be  a  custom  lobe 
endowed  thereof,  then  she  shall  have  the  assistance  of  such  laws 
as  are  made  for  the  moire  speedy  recovery  of  dower  in  general, 
being  Within  the  same  mischief,  and  therefore  shall  recover  da- 
mages within  the  statute  of  Merlon.  4  Co.  22.  Hod.  216,  5 
Co.  116. 

Of  tithes  women  were  not  dowable  till  32  Hcnr  VIIL  r.  7.  for 
before  that  statute  tithes  were  not  a  lay  C«e$  but  now  they  are  dow- 
able  of  them.  Style's  P.  i?.  122.  U  Co-  25,  Co.  Lift.  32.  a.  153. 
a.  1  RotLAbr.  632. 

Of  anadvowson,  be  it  appendant  or  in  gross,  a  woman  shall  be 
endowed;  for  this  may  be  divided  as  to  the  fruit  and  piotit  ot  itj 
tMi  to  have  the  third  presentation.  See  Perk.  343,  344-.  Jtyz.  A". 
Ii.  148.  150,  Co,  Liu.  32.  Cro.  Jac.  621.  Cro.  KHz.  JoU  I  HhiL 
Abr.  633.    0a*  Lin.  37<J.    3  Leon.  155,     Cro.  Jac.  691. 

III.  By  the  old  law,  grounded  on  the  feodal  exactions,  a  woman 
could  not  be  endowed  without  a  fine  paid  to  the  lord:  neither 
could  she  marry  again  without  his  license  ;  lest  she  could  contract 
Jierself,  and  so  convey  part  of  the  feud  to  the  lord*s  enemy.  Mirr. 
c.  1.  §3,  Tins  license  the  lord  took  care  to  be  well  paid  lor;  and, 
as  it  seems,  would  sometimes  force  the  dowager  to  a  second  mar- 
riage,  in  order  to  gain  the  fine.  But,  to  remedy  these  oppres- 
sions, it  was  provided,  first,  by  the  famous  charter  of  fiennj  L 
A.  D*  110 1,  and  afterwards  by  Magna  Charta,  t.  7.  that  the  widow 
shall  pay  nothing  for  her  marriage,  nor  shall  be  distrained  to 
marry  afresh  if  she  chooses  to  live  without  a  husband  :  but  shall 
not,  however,  marry  against  the  consent  of  the  lord  ;  and  farther, 
that  nothing  shall  be  taken  for  assignment  of  the  widow's  dower* 
but  that  she  shall  remain  in  her  husband's  capital  mansion-house 
for  forty  days  after  his  death,  during  which  time  her  dower  shall  be 
assigned.  These  forty  days  arc  called  the  widow's  quarantine  ;  a 
term  made  use  of  in  law  to  signify  the  number  of  forty  days,  whe- 
ther applied  to  this  occasion  or  any  other.  The  particular  lands  to 
be  held  in  dower,  must  he  assigned,  by  the  heir  of  the  husband, 
or  his  guardian  ;  Co.  JJtt,  34,  55,  not  only  for  the  sake  of  noto- 
riety, but. also  to  entitle  the  lord  of  t lie  fee  to  demand  bis  services 
of  the  heir,  in  respect  of  the  lands  so  holden.  For  the  heir,  by 
this  entry,  becomes  tenant  thereof  to  the  lord,  and  the  widow  is 
immediate  tenant  to  the  heir3  by  a  kind  of  sub-infeudation,  ov  un- 
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der-tenancy,  completed  by  this  investiture  or  assignment ;  which 
tenure  may  still  be  created,  notwithstanding  the  statute  of  quia 
cnifitorrtfi  because  the  heir  parts,  not  with  the  fee-simple*  hut  only 
with  an  estate  fur  life.  ]f  the  heir  or  his  guardian  do  not  assign 
her  do  wet'  within  the  lime  of  quarantine,  or  do  assign  it  unfairly, 
she  has  her  remedy  at  law,  and  the  sheriff  is  appointed  to  assign 
it  Co.  Lit!.  34,  35,  Or  if  the  heir  (being  under  age)  or  his  guar- 
dian assign  more  than  she  ou^ht  to  have,  it  may  be  afterwards  re- 
medied by  a  writ  ol ^  ttthiuaxurcment  of  do  we  r.  Fitz.  JV,  B.  148* 
Finch* a  L.  314.  st.  IVfstm.  2.  13  £rfw,  t  C»  7\  If  the  thing  of 
which  she  is  endowed  he  divisible,  her  dower  must  be  set  out  by 
metes  and  bounds  ;  but  if  it  be  indivisible,  she  must  be  endowed 
specially;  as  of  the  third  presentation  to  a  church,  the  third  toll- 
dish  of  a  mill,  the  third  part  of  the  profits  or  an  office,  the  third 
sheaf  of  tithe,  and  the  like.    Co.  Lilt.  32. 

The  assignment  of  the  lands  is  for  the  life  of  the  "woman  ;  and 
if  lands  are  assigned  to  a  woman  for  years,  in  recompense  of  dow- 
*r,  this  is  no  bar  of  dower  ;  for  it  is  not  such  an  estate  therein  as 
she  should  have.  2  Danir.  Abr.  668>  Abo  where  other  lands  is 
assigned  to  the  woman,  that  is  no  part  of  the  land  wherein  she 
claims  dower  ;  that  assignment  will  not  be  good  or  binding.  And 
there  must  be  certainty  in  what  is  assigned,  otherwise,  though  it 
be  by  agreement,  it  may  be  void.  4  Rep.  2,  1  I?i&r.  34.  If  a 
wife  accept  and  enter  upon  less  land  than  the  third  of  the  whole, 
on  the  sheriff's  assignment,  she  is  barred  to  demand  more.  Moor+ 
679.  But  if  where  a  wife  \$  entitled  to  dower  of  the  lands  of  her 
first  husband,  her  second  husband  accepts  of  this  dower  less  than 
her  third  part,  after  his  death  she  may  refuse  the  same,  and  have 
her  full  third  part.  Fit*.  Dower,  IS  I. 

If  a  w  ife  having  a  right  of  dower  in  the  land,  accept  of  a  lease 
for  years  thereof  after  the  death  of  her  husband,  it  suspends  the 
dowtr  i  though  not  such  acceptance  of  a  lease  before  the  bus- 
band's  death,  Jke.  for  then  the  wife  has  only  a  title  to  have  dower, 
and  not  an  immediate  right  of  dower.  Bro.  Ca.  372.  Jcnk*  Cent. 
IS.  A  widow  accepting  of  dower  of  the  heir  against  common 
right,  shaft  hold  it  subject  to  the  charges  of  her  husband ;  but 
otherwise  it  is  if  she  be  endowed  against  common  right  by  the 
sheriff.  2  Danv*  672.  By  provision  of  law,  the  wife  may  take  a 
third  part  of  the  husband's  lands*  and  hold  them  discharged.  Ibid* 
If  dower  be  assigned  a  woman  on  condition,  or  with  an  exception, 
the  condition  and  exception  are  void.    Cro.  EHz,  541. 

Where  there  arc  three  manors  one  of  them  may  be  assigned 
to  the  wife  in  dower,  in  lieu  of  dower  in  all  three  j  though  it  is 
said  that  a  third  part  of  every  manor  ought  to  be  assigned.  Moor, 
12,  47,  The  sheriff  may  assign  a  rent  out  of  the  land  in  lieu  of 
dower;  and  her  acceptance  of  the  rent  ytill  bar  dowvr  out  of  the 
same  land,  but  not  of  other  lands.  2  And.  31.  D z/cr,  91.  l 
Mis*  Abr.  680. 

A  woman  entitled  to  dower  cannot  enter  till  it  be  assigned  to 
her,  and  set  out  either  by  the  heir,  tertenant  or  sheriff,  in  certain- 
ty. I  Roil.  Abr.  651*  ityfr,  343.  Plowd.  529.  Bro.  16.  Co, 
titt.  34.  b.  37.  a,  b+ 

None  can  assign  dower  hut  those  who  have  a  freehold,  or  against 
whom  a  writ  of  dower  Hesj  therefore  a  tenant  by  statute  merchant. 


DOWER  IV. 


317 


statute  staple,  or  tiegit,  or  lessee  for  years  cannot  assign  dower, 
for  none  of  these  have  an  estate  large  enough  to  answer  the  plain- 
tiff's demand.  Perk.  403,  404.  Co.  Litt,  35,  Pro.  63.  94.  1 
JRoii.  Abr.  681.    6  Co,  57. 

If  a  woman  be  dowable  of  land,  meadow,  pasture,  wood,  &c.  and 
any  of  these  be  assigned  in  lieu  of  dower  ot  all  the  rest,  it  is  good, 
though  it  be  against  common  right*  which  gives  her  but  the  third 
part  of  each*  tor  the  heir's  enjoyment  of  the  residue  sufficiently 
accounts  for  her  title  to  what  she  has,  i  RolL  Abr.  633,  Moor, 
JtL  47.  66. 

If  lands  whereof  a  woman  hath  no  right  to  be  endowed,  or  a 
rent  out  of  such  lands  be  assigned  in  lieu  of  her  dower,  this  does 
not  bar  her  demand  of  dowery  for  she  having  no  manner  of  tide 
to  those  lands,  cannot  without  livery  and  seisin  beany  more  than 
tenant  at  will,  which  is  no  sufficient  recompense  for  an  estate  for 
life,  which  her  dower  was  to  be.  Perk,  407.  Co,  Litt.  34.  4  Co. 
1,    Co  Litt,  169.    Pro.  3, 

If  the  heir  within  age  assign  to  the  wife  more  land  in  dower 
than  she  ought  to  have,  he  himself  shall  have  a  writ  of  admea- 
surement of  dower  at  full  uy;c  by  the  common  law  :  so  if  too  much 
be  assigned  in  dower  by  the  heir  within  age,  or  his  guardian  in 
chivalry,  and  the  heir  dies,  his  heir  shall  have  such  writ*  to  rectify 
the  assignment  j  but  the  heir,  in  whose  time  the  assignment  of 
too  much  was  by  the  guardian,  cannot  have  such  writ  till  his  full  age* 
because  till  then  die  interest  of  the  guardian  continues ;  and  if  any 
wrong  be  done,  it  is  to  the  guardian  himself,  and  not  to  the  heir  \ 
if  a  disseisor  assigns  too  much,  the  heir  of  the  disseisee  shall 
.have  admeasurement  by  the  common  law.  Fitz.  M  B.  148.  332. 
Co.  Litt.  39.  a.  2  Imt.  367.  7  Hen.  IL  4.  See  statutes  13  Edw+ 
I.  c,  7  &  8. 

If  the  heir  within  age,  before  the  guardian  enters,  assigns  too 
much  in  dower,  the  guardian  shall  have  a  writ  of  admeasurement  of 
dower,  by  the  statute  of  West.  2,  t.  7.  before  which  statute  the 
guardian  had  no  remedy  because  the  writ  of  admeasurement  being 
a  real  action,  lay  not  for  the  guardian,  who  had  but  a  chattel ;  also 
by  the  same  statute  it  is  provided,  that  if  the  guardian  pursue 
such  writ  feintly,  or  by  collusion  with  the  wife,  the  heir  at  full 
age  shall  have  a  writ  of  admeasurement ,  and  may  allege  the  Feint 
pleading  or  collusion  generally.    2  Inst.  367. 

If  the  wife  after  assignment  of  dower  improves  the  lands,  so  as 
thereby  they  become  of  greater  value  than  the  other  two  parts,  no 
writ  of  admeasurement  lies  ;  so  if  they  be  of  greater  value,  by 
reason  of  mines  open  at  the  time  of  the  assignment,  no  writ  of 
admeasurement  lies,  because  the  land  in  quantity  xvas  no  more 
than  she  ought  to  have  ;  and  then  it  is  lawful  to  work  the  mines> 
which  were  open  at  the  time  of  such  assignment.  Fitz.  M  B.  149. 
3  Inst,  368.    5  Co.  12. 

IV.  Upon  preconcerted  marriages,  and  in  estates  of  considera- 
ble consequence,  tenancy  in  dower  happens  very  seldom :  for  the 
claim  of  the  wife  to  her  dower  at  the  common  Jaw,  diffusing  it- 
self so  extensively,  it  became  a  great  clog  to  alienations,  and  was 
otherwise  very  inconvenient  to  families,  Wherefore  since  the 
alteration  of  the  ancient  law  respecting  dower  ad  ostium  cccleoix, 
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which  halh  occasioned  the  entire  disuse  of  that  species  of  dower, 
jointures  have  been  introduced  in  their  stead)  as  a  bar  to  the  claim 
at  common  law. 

A  widow  may  be  barred  of  her  dower,  not  only  by  elopement, 
divorce,  being  an  alien,  the  treason  of  her  husband,  and  other  dis- 
abilities before  mentioned,  (sec  anfc^  1L)  but  also  by  detaining  the 
title-deeds,  or  evidences  of  the  estate  from  the  heir,  until  she 
restores  them.  Ibid.  39.  Though  if  she  denies  the  detainer,  and 
it  is  found  against  her,  she  loses  her  dower.  Hob.  199.  9  Reft. 
19.  By  the  stat>  of  Gloucester,  G  Eritv.  I.  c.  7 \  if  a  dowager  aliens 
the  land  assigned  her  for  dower,  she  forfeits  it  tyuto  Jacto,  and  the 
heir  may  recover  it  by  action.  A  woman  also  may  be  barred  of 
her  dower,  by  levying1  a  fine  with  her  husband,  or  suffering  a  re- 
covery of  the  lands  during  her  coverture.  Pig.  of  Recov.  66.  2 
Rtfi.  74,    Ploivd.  5 14.    See  tit-  Jfinr  and  Recovery, 

But  the  most  usual  method  of  barring  dower,  is  by  jointures, 
as  regulated  by  the  slat.  27  Hen.  VHL  c,  10, 

A  jointure,  which,  strictly  speaking,  signifies  a  joint  estate,  li- 
mited to  both  husband  and  wife,  but  in  common  acceptation  ex- 
tends also  to  a  sole  estate,  limited  to  the  wife  only,  is  thus  defi- 
ned by  Cokc^  1  Inst*  36,  "  A  competent  livelihood  of  freehold  for 
the  wife,  of  lands  and  tenements ;  to  take  effect,  in  profit  or  pos- 
session, presently  after  the  death  of  the  husband  ;  for  the  life  of 
the  wife  at  least."  This  description  is  framed  from  the  stat.  27 
Hen.  VI H.  r.  10.  commonly  called  the  statute  of  Uses,  (See  lit. 
Uses.)  Before  the  making  of  that  statute,  the  greatest  part  of  the 
land  in  England  was  conveyed  to  uses;  the  properly  or  possession 
of  the  soil  being  vested  in  one  man,  and  the  use  and  profits 
thereof  in  another;  whose  directions,  with  regard  to  the  dis- 
position thereof,  the  former  was  in  conscience  obliged  to  follow, 
and  might  be  compelled  by  a  court  of  equity  to  observe.  Now, 
though  a  husband  had  ihe  use  of  lands  in  absolute  fee-simple,  yet 
the  wife  was  not  entitled  to  any  dower  therein  ;  he  not  being  seined 
thereof:  wherefore  it  became  usual,  on  marriage,  to  settle  by  ex- 
press deed  some  special  estate  to  the  use  of  the  husband  and  his 
wife,  for  their  lives,  in  joint-tenancy,  or  jointure;  which  settle- 
ment would  be  a  provision  for  the  wife,  in  case  she  survived  her 
husband.  At  length  the  statute  of  uses  ordained,  that  such  as 
had  the  use  of  lands,  should,  to  all  intents  and  purposes,  be  repu- 
ted and  taken  to  be  absolutely  $<°;sed  and  possessed  of  the  soil 
itself,  In  consequence  of  which  legal  seisin,  all  wives  would 
have  become  dowable  of  such  lands  as.  were  held  to  the  use  of 
their  husbands,  and  also  entitled  at  the  same  time  to  any  special 
lands  that  might  be  settled  in  jointure;  had  not  the  same  statute 
provided,  that  upon  making  such  an  estate  in  jointure  to  the  wife 
before  marriage,  she  shall  he  fur  ever  precluded  from  her  dower, 
4  Re/i.  1,  2. 

But  in  this  case,  these  four  requisites  must  be  punctually  ob- 
served: 1.  The  jointure  must  take  effect  immediately  on  the 
death  of  the  husband.    4  Co.  It  must  be  for  the  life  of  the 

wife  herself  at  least,  and  not  fmr  auier  vzc>  or  for  any  term  of 
years,  or  other  smaller  estate — 3.  It  must  be  made  to  herself,  and 
tfa  other  in  trust  for  her,  1  Inst.  36.  b. — 4.  It  must  be  made  in  sa* 
tisfaclion  of  her  whole  dower,  and  not  of  any  particular  part  of  it? 
and  must  be  so  expressed  to  be  in  the  deed ;  or  it  may  be  aver- 
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red  to  be  so.  1  Inst.  36.  b,  4  Refi.  3.  Oiveny  33.  Off.  Eliz* 
128.    Ztyrr,  220,    2  Went.  310.     1  CA.  I  SI. 

If  the  jointure  be  made  to  her  after  marriage,  she  has  her  elec- 
tion after  her  husband's  death  as  in  dower  ad  ostium  ecdesia^  and 
may  either  accept  it,  or  refuse  it,  and  betake  herself  to  her  dower 
at  common  Jaw,  for  she  was  not  capable  of  consenting  to  U  during 
coverture*    (See  tit.  Join/ are.) 

So  where  a  devise  is  expressed  to  be  given  in  lieu  and  satisfac- 
tion of  dowert  or  where  that  is  the  clear  and  manifest  intention  of 
the  testator,  the  wife  shall  not  have  both,  but  shall  have  her  choice. 
I  In$i.  36.  h.  in  n. 

If,  by  any  fraud  or  accident,  a  jointure  made  before  marriage 
proves  to  be  on  a  bad  title,  and  the  jointress  is  evicted,  or  turn- 
ed out  of  possession,  she  shall  then  (by  the  provisions  of  the  same 
Stat.  27  Hm.  VIII.  c.  10.)  have  her  dower  firo  tanto  at  the  com- 
mon law-    "2  Com?;}.  138.  c.  8. 

If  a  woman  who  is  under  age  at  the  time  of  marriage,  agrees 
to  a  jointure  and  settlement  m  bar  of  her  dower,  and  of  her  dis- 
tributive share  of  her  husband's  personal  property,  in  case  he  dies 
intestate,  she  cannot  afterwards  waive  it  \  but  is  as  much  bound 
as  if  she  were  of  age  at.  the  time  of  the  marriage.  Drury  v. 
jDrurr/i  (or  Buckingham  E,  v,  Drury,)  3  Bra.  P.  C\  (8vo.  ed.)  492. 
(See  tit.  Jointure) 

There  are  some  advantages  attending  tenants  in  dower  that  do 
not  extend  to  jointresses ;  and  so  vice  vcrsdi  jointresses  are  in 
some  respects  more  privileged  than  tenants  in  dower.  Tenant  in 
dower  by  the  old  common  law,  is  subject  to  no  tolls  or  taxes;  and 
hers  is  almost  the  only  estate  on  which,  when  derived  from  the 
king's  debtor,  the  king  cannot  distrain  for  his  debt ;  if  contract- 
ed during  the  coverture.  Co.  Utt*  3 1 .  a.  Fitz.  jY.  B,  150.  But 
on  the  other  hand,  a  widow  may  enter  at  once,  without  any  format 
process,  on  her  jointure  land,  as  she  also  might  have  done  on 
dower  ad  ostium  ecclesiay  which  a  jointure  in  many  points  resembles; 
and  the  resemblance  was  still  greater,  while  that  species  of  dower 
continued  in  its  primitive  state  ;  whereas  no  small  trouble,  and  a 
very  tedious  method  of  proceeding,  is  necessary  to  compel  a  legal 
assignment  of  dower,  Co.  lMt<  3&.  And,  what  is  more,  though 
dower  be  forfeited  by  the  treason  of  the  husband,  yet  lands  settled 
in  jointure  remain  unimpeached  to  the  widow.  1  Inat.  37".  Where- 
fore Coke  very  justly  gives  it  the  preference,  as  being  more  sure 
and  safe  to  the  widow,  than  even  dower  ad  ostium  ecrfe&i*,  the 
most  eligible  species  of  any.  2  Comm.  1 35.  &c.  An  additional 
advantage  is,  that  a  jointure  is  not  forfeited  by  the  adultery  of 
the  wife  as  dower ;  and  chancery  will  decree  against  the  husband 
a  performance  of  marriage  articles,  though  he  alleges  and  proves 
that  the  wife  lives  separate  from  him  in  adultery,  Sidney  v. 
Sidney,  3  P.  Wmw*  269,  &c.  and  the  notes  to  that  case. 

Further  as  to  the  means  by  which  a  woman  may  be  barred  of 
her  dower.  Where  a  woman  releases  her  right  to  him  in  rever- 
sion, her  dower  may  be  extinguished.    8  Rc/i.  IsL 

If  a  woman  takes  a  lease  for  life  of  her  husband's  lands  after  hi* 
death,  she  shall  have  no  dower,  because  she  cannot  demand  it 
against  herself  ;  and  if  she  takes  a  lease  for  years  only,  yet  she 
shall  not  sue  to  have  dower  during  these  years,  because  it  was 
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her  own  act  to  suspend  the  fruit  and  effect  of  her  dower  during 
that  time.    Perk.  3SQ.    Fit z.  JV.  B.  1 49 .    Mo.  fiL  AOS. 

If  a  recovery  be  had  against  the  husband  by  collusion,  this  shall 
not  bar  the  wife  of  dower ;  as  if  the  recovery  be  by  confession,  or 
reddition,  which  are  always  understood  to  be  by  collusion,  the 
husband  always  acting  and  concurring  in  obtaining  of  them ;  but 
it  seems  to  have  been  a  very  great  doubt,  whether  a  recovery  by 
default  should  not  be  a  bar :  and  the  better  opinion  being  that 
such  recoven'  was  a  bar  at  common  law,  therefore  the  stat.  West. 
3.  e&fi.  4.  was  made,  which  ordains  that  notwithstanding  such  re- 
covery by  default,  Sec,  pleaded,  the  tenant  shall  moreover  in  bar  of 
the  dower  show  his  right  to  the  tenements  recovered  ;  and  if  it  be 
found  that  he  had  no  right,  then  shall  the  demandant  recover  her 
dower  notwithstanding  such  recovery  by  default  against  her  hus» 
band.    2  Inst.  349.    Perk.  376. 

By  stat.  West.  2.  cafi.  4.  it  appears,  that  if  the  recoveror  had  right, 
then  the  wife  is  barred  i  therefore  if  the  heir  of  the  disseisor  be 
in  by  descent,  and  the  disseisee  enters  upon  him,  and  marries, 
and  the  heir  of  the  disseisor  recovers  by  default]  or  reddi- 
tion, in  a  writ  of  entry,  in  nature  of  an  assise,  and  the  husband  dies, 
his  wife  shall  not  have  dower>  because  he  who  recovered  had 
right  to  the  possession  by  the  descent  j  txliter,  if  this  disseisin, 
descent,  Sec.  were  after  marriage,  because  the  husband  was  sei- 
sed before  of  a  rightful  estate  during  the  coverture*  whereof  his 
wife  had  title  of  dower,  which  cannot  be  defeated  by  the  disseisin, 
descent  and  recover)',  which  all  happened  during  the  coverture. 
Perk,  379,  380. 

If  the  husband  levy  a  fine  with  proclamation  of  his  lands,  and 
dies,  his  wife  is  bound  to  make  her  claim  within  five  years  after 
his  death;  otherwise  she  shall  be  barred  of  her  c/owrr;  for  though 
her  title  of  dower  was  not  consummate  at  the  time  of  the  fine 
levied  :  yet  it  being  initiate  by  the  marriage  and  seisin  of  the 
husband,  the  fine  begins  to  work,  upon  it  presently  after  the  hus- 
band's death  ;  and  if  she  docs  not  claim  it  wkhin  five  j  ears  after, 
she  shall  be  barred.  2  Co.  93,  10  Co,  49.  99.  3  Inst.  216.  Hob. 
265.    Mo.  JtL  154.  879.    Dyer,  £24.     1 S  Co.  20. 

See  further  as  to  bar  of  dower  by  jointure,  devise,  Sec.  this 
Diet.  tit.  Jointure.  And  further  as  to  forfeiture  thereof  by  the 
crime  of  the  baron,  Bfttej  IL  and  this  Diet.  tit.  Forfeiture  I. 

V.  The  wife  is,  as  soon  as  she  can  after  the  decease  of  her 
husband,  to  demand  her  dowrr^  lest  she  lose  the  value  from  the 
time  of  his  death:  and  in  action  of  dower,  the  first  process  is 
summons  to  appear :  and  if  the  tenant  or  defendant  do  not  appear, 
nor  cast  an  essoin,  a  grand  caf*e  lies  to  seize  the  lands.  By 
stat.  31  EUz.  e.  3.  every  summons  on  the  land  is  to  be  made  four~ 
teen  days  before  the  Teturn  of  the  writ,  and  proclamation  made  at 
the  church  door  on  a  Sunday*  en  else  nog-rand  cafie  to  be  awarded, 
but  an  alias  and  filuries  summons  till  proclamation.  But  on  the 
return  of  the  writ  of  summons,  the  attorney  for  the  tenant  or  de- 
fendant may  enter  with  the  filazer  that  the  tenant  appears,  and 
prays  view^  &c.  Then  a  writ  of  view  goes  out,  whereby  the  she- 
riff is  to  show  the  tenant  the  land  in  question  ;  upon  the  return  of 
which  writ  of  view,  the  tenant's  attorney  takes  a  declaration,  and 
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puts  in  a  plea ;  the  most  general  one  is,  ne  ungues  aeizie,  viz. 
that  the  husband  was  never  seised  of  any  estate?  whereof  the  wife 
can  be  endowed ;  and  when  issue  is  joined,  you  must  proceed  to 
trial,  as  in  other  actions;  upon  trial,  the  jury  arc  to  give  damages 
for  the  mesne  profits  from  the  death  of  the  husband,  (if  he  die 
seised,)  for  which  execution  shall  be  made  out;  and  then  you  have 
a  writ  to  the  sheriff  to  give  possession  of  a  third  part  of  the  Lands. 
The  sheriff  may  give  possession  or  seisin  to  the  woman  by  a 
clod,  or  by  grass  growing  on  the  land, or  by  any  beast  being  thereon, 
40  Edw.  III.    Fitz.  Dower ^  48,    See  Imfiry's  Sheriff', 

A  widow  may  recover  her  dower  with  a  ceasat  execution,  in  case 
there  be  any  thing  objected,  precedent  to  the  title  of  dower,  tfc. 
till  that  is  determined.  1  Nets.  634,  687.  1  Salt.  29  k  Judg- 
ment in  dower  is  to  recover  a  third  part  of  lands  and  tenements 
by  metes  and  bounds*  A  wife  may  have  her  writ  of  dower  against 
an  heir,  an  alienee,  a  disseisor,  &c.  or  against  any  one  that  has 
power  to  assign  dower ;  if  the  lord  enters  on  the  land  for  an  escheat, 
she  may  bring  it  against  him,  but  to  the  king  she  must  sue  by- 
petition.  9  Jie/i,  10.  Ph-afd,  141,  Dyer,  263.  Co.  lAit.  59* 
This  writ  wTas  brought  against  eit^ht  persons  feoffees  of  the  husband 
after  marriage,  two  confessed  the  action,  and  the  other  six  pleaded 
to  issue  \  here  the  demandant  had  judgment  to  recover  the  third 
pan  of  two  parts  of  the  land,  in  eight  parts  to  be  divided  :  and* 
after  the  issue  being  found  for  the  demandant  against  the  other 
six,  she  recovered  against  them  the  third  part  of  the  six  parts 
of  the  same  land  as  her  dower.     Dyer,  187.    Co.  Lies.  32. 

At  the  common  law,  before  the  stat.  of  IV.  1.  c.  49.  if  a  woman 
had  accepted  any  part  of  her  dower,  though  never  so  small,  of  any 
«ne  tenant  in  any  one  count)'  or  town,  she  had  no  other  remedy 
for  the  residue,  but  by  a  writ  of  right  of  dower;  for  if  she  brought 
a  writ  of  dower  unde  nihil  hahet,  it  was  a  good  plea  in  abatement., 
that  she  had  accepted  such  a  part  of  such  a  tenant,  in  such  a  town 
or  county;  which  being  a  great  mischief  to  the  woman,  is  remedied 
by  that  statute,  which  provides  that  it  shall  be  no  plea  in  abate- 
ment, to  say  that  she  hath  received  part  of  her  dower  of  any  other 
person  before  the  writ  purchased  ;  and  this  extends  as  well  tt> 
guardian  in  chivalry  as  to  the  tenant  of  the  land]  because  such 
guardian  is  to  render  her  dower.    2  Inst,  261. 

In  case  of  deforcement  of  dower,  by  not  assigning  any  dower 
to  the  widow  within  the  time  limited  by  law,  she  has  her  remedy 
by  writ  of  dower  unde  nihil  ha&et.  Fiiz.N.  B.  147.  But  if  she  he 
deforced  of  part  only  of  her  dower,  she  cannot  then  say  that  nihil 
hahtt;  and  therefore  she  may  have  recourse  to  another  action  by 
writ  of  right  of  dower :  which  is  a  more  general  remedy,  extend- 
ing either  to  part  or  the  whole  ;  and  is  (with  regard  to  her  claim) 
of  the  same  nature  as  the  grand  writ  of  right  is  with  regard  to 
claims  in  fee-simple.  On  the  other  hand,  if  the  heir  (being 
within  age)or  his  guardian  assign  her  more  than  she  ought  to  have, 
this  may  be  remedied  by  a  writ  of  admeasurement  of  dower,  Fitz. 
A:  B.  16.  148.    Finch**  L.  3J4.    Stat.  Westm.  2.  13  Edw.  I.  r.  7. 

As  to  damages  in  dower,  they  are  given  by  the  stat.  of  Merton, 
c.  1 .  but  that  statute  extends  only  to  the  possessory  action  of  dower 
unde  nihil  habent,  and  not  to  the  writ  of  right  of  dower,  because  they 
are  intended  to  be  given  for  the  detention  of  the  possession :  tmd 
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on  wnVsof  right*  where  the  rfjrJW  itself  is  questionable,  no  dama- 
ges are  given,  because  no  wrong  done  till  the  right  be  determined; 
also  that  statute  extends  only  to  tends,  whereof  the  husband  died 
seised  ;  and  therefore  judgment  for  the  damages  was  reversed,  be- 
cause the  jury  did  not  find  that  the  husband  died  seised;  fur 
otherwise  she  skill  have  no  damages  -  as  if  the  husband  aliens 
and  takes  back  an  estate  for  life,  the  wife  shall  recover  dower ,  but 
no  damages,  because  this  dying  seised  was  only  of  anr  estate  of 
freth'Ad  ;  but  if  he  makes  a  lease  for  years  only,  rendering  rent, 
she  shall  recover  a  third  part  of  the  reversion,  with  the  third 
pan  of  the  rent  and  damages,  because  there  he  died  seised  as  the 
statute  speaks.  Cs.LiU.Z2.  Dyer,  284.  fit.  33.  Ykiv.  tl&  Doct. 
Iff  Stud,  lib.  2.  r.  13- §  166.    2  Inst.  80. 

Damages  must  be  after  demand  of  dower,  for  the  heir  is  not 
bound  to  assign  this  provision  till  demanded,  because  the  law  casts 
the  freehold  of  the  whole  upon  him,  which  he  cannot  divide  without 
the  concurrence  of  his  wife  :  but  a  demand  in  ftaix  before  good 
testimony  is  sufficient  -  and  if  the  heir  appear  the  first  day  on  sum- 
mons, and  plead  that  he  hath  always  been  ready,  and  still  is,  to 
render  her  dower,  she  may  plead  such  request,  and  issue  may  be 
taken  upon  it ;  but  the  feoffee  of  thz  fietr  cannot  plead  tout  temps 
firixt,  because  he  had  not  the  land  all  the  time  since  the  death  of 
the  ancestor,  and  therefore  she  shall  recover  the  mesne  profitSj 
and  damages  against  him ;  and  if  he  hath  not  provided  his  indemni- 
ty and  recompense  against  the  heir,  it  is  his  own  folly.  Co.  Litr. 
32. 

If  the  heir  or  feoffee  assign  dower,  and  the  wire  accepteth  thereof, 
she  loses  her  damages,  because  having  the  rfowt-r,  which  is  the 
principal,  she  cannot  sue  fov  the  damages,  which  are  but  conse- 
quential or  accessory.    Co.  Litt.  33.  a. 

Damages  are  given  in  dower  from  the  death  of  the  husband,  and 
to  the  return  of  the  writ  of  inquiry)  though  the  writ  of  seisin 
issued  a  year  before,  but  was  not  executed.  Hard™.  19.  kt. 
Where  there  arc  two  joint-tenants  in  dower %  and  one  dies  after 
judgment  for  damages,  and  his  heir  and-the  other  joint-tenant  bring- 
error,  the  value  from  the  time  of  the  judgment  to  the  affirmance 
cannot  be  recovered  against  the  surviving  plaintiff  in  error  only. 
Id.  50.  Sec  Striz'*  271.  On  a  writ  of  dowtr  damages  cannot  be 
awarded  by  16  Car.  II.  without  speeding  a  writ  of  inquiry.  Hardw. 
51, 

DOWL  and  DEAL,  A  division :  from  the  Brit.  daU  divide, 
from  the  Sax*  cte/an,  i.  e.  diz<idrr?y  and  from  thence  comes  the 
word  dealing.  So  the  stones  which  are  laid  to  the  boundaries  of 
lands  are  called  dowlc  atones,  L  e.  such  as  divide  the  lands.  Cofoet. 

DOWliY,  ifoi  ni:tlieri$.~]  Was  in  ancient  lime  applied  to  that 
which  the  wife  brings  her  husband  in  marriage;  otherwise  called 
niaritagiuttii  or  marriage  goods :  but  these  are  termed  more  pro- 
perly, goods  Riven  in  marriage,  and  the  marriage  portion.  Co. 
Litt.  31.  This  word  is  often  confounded  with  dower;  though  it 
hath  a  different  meaning  from  it. 

DOZE1N,  A  territory  or  jurisdiction,  mentioned  in  the  statute 
of  View  and  FratikftledgrySVxt.  18  Edw.  II.    See  Dcchivrs. 

DOZEN  PEERS,  Were  twelve  ftcerS>  assigned  at  the  instance 
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of  the  barons  in  the  reign  of  King  Hen.  IIL  to  be  privy  council- 
lors to  the  king*  or  rather  rowtfcri-a/or*  of  the  kingdom. 

DRACO  REGIS,  The  standard  tii&ign,  or  military  colours,  borne 
in  war  by  our  ancient  kings,  having  the  figure  of  a  dragon  painted 
on  l hem.    Rog-  Honed,  sub  tinn.  119 1. 

DRAGS*  Seem  to  be  floating  pieces  of  timber  so  joined  together, 
that  by  swimming  on  the  water  Lhey  may  bear  a  burden  or  load  of 
other  things  down  a  river.    Stat  6  Hen,  VT  c.  15. 

DRANA,  A  drain  or  water-course;  sometimes  written  drecca, 
MSS.  amiq. 

DRAPERY,  fiannaria.']  Is  used  as  a  head  in  our  old  statute- 
books,  extending  lo  the  making  and  manufacturing  of  all  sorts  of 
woollen  cloths*    See  tit.  Clothiers^  Manufacturers. 

DRAUGHTS.    See  BilU  of  Exchange. 

DRAW  ^LATCHES,  Were  thieves  and  robbers:  Lambert  in 
his  Eire jk  lib.  1.  caft.  6.  calls  them  thieves,  wanters,  and  roberdsmGn  ; 
the  two  last  words  are  grown  out  of  use.  They  are  mentioned  in 
stats.  5  Edw.  IIL  e,  14.  and  7  Rich,  II.  c.  5. 

DREDGERMEN,  Fishers  for  oysters,  &c.  stat.  2  G«.II,i\  19. 
See  tit.  Fish}  Oysters. 

DREIT-DREIT,  or  DROIT-DROIT,  Jus  dupticatum^  Are 
words  signifying  formerly  a  double  right,  vi2.  of  possession,  and 
of  property  or  interest.  Bract,  lib.  4.  cap*  27.  Co.  Eits,  266. 
See  2  Comm.  199.  and  this  Diet.  \h.  Estate. 

DRENCHES,  or  DRENGES,  drengi^  Tenants^  cafiite.  Mon. 
jingl.  torn.  fot.  596.  And, according  to  Sfi eimctnj  they  are  such  as 
at  the  coming  of  U  'iitiam  the  Conqueror,  being  put  out  of  their  estates, 
were  afterwards  restored  thereunto,  on  their  making  it  appear  that 
they  were  owners  thereof,  and  neither  in  auxilioy  or  conaiiio,  against 
him.  Sfictm, 

DRENGAGE,  drengagiumJ]  The  tenure  by  which  the  drenches 
or  drenges  held  their  lands.  Trin.  21  Ediv.  III.  Jibor*  tt  North- 
umberland.   Rot.  191. 

DRIFT  OF  THE  FOREST,  agitatio  ammatium  in  foresta.]  A 
view  or  examination  of  what  catlle  are  in  the  forest*,  that  it  may  he 
known  whether  it  be  surcharged  or  not ;  and  whose  the  beasts  are, 
and  whether  they  arc  common  able.  Sic.  These  drifts  arc  made  at 
certain  times  in  the  year  by  the  officers  of  the  forest i  when  all 
the  cattle  of  the  forest  are  driven  into  some  pound  or  place  en- 
closed, for  the  purposes  aforementioned  ;  and  to  the  end  it  may 
be  discovered,  whether  any  cattle  of  strangers  be  there,  which 
ought  not  to  common.  Manvt.  par.  2.  c.  15.  Stat.  32  Hen.  VIII. 
t.  13.    4  Inst.  309.    See  tit.  Forest. 

DRINKLEAN,  in  some  records  potura  drinkkan^,  A  contri- 
bution of  tenants,  in  the  time  of  the  Saxonst  towards  a  potation, 
or  ale,  provided  to  entertain  the  lord,  or  his  steward. 

DROFDENE,  Among  die  Saxons,  a  grove,  or  woodv  place, 
where  rattle  were  kept ;  and  the  keeper  of  them  w:is  called  Drof 
mail.  &0me$rfaif. 

DROt  LAND,  or  DRVFLAND,  Saxon.]  A  tribute  or  yearly 
payment  made  by  some  tenants  to  the  king,  or  their  landlords,  for 
driving  their  caitlc  through  a  manor  to  fairs  or  markets.  CuweL 

DROIT,  rights  Is  the  highest  writ  of  all  other  real  writs  what- 
soever, and  hath  the  greatest  respect,  and  the  most  assured  and 
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final  judgment ;  and  therefore  is  called  a  writ  of  rights  mft  m  the 
old  books  Droit,  Co.  Litt.  1 58.  There  are  divers  of  these  writs 
used  in  our  law,  as 


Droit  uk  Advowsos, 
Droit.  d»  Doweii, 

Dug  IT  DJE  tr  A  R  UK , 

Droit  Patent, 

Droit  Ration  a  bili  parte, 

Droit  sun  Disclaimer. 


As  to  all  which  several  writs  of 
right,  and  their  various  uses,  see 
> Recto,  and  Writs  >  and  the  seve- 
ral titles  to  which  these  writs 

belong-. 


Also  consult  Booth  c/i  Real  AcHqiim. 


DROMONES,  DROMOS,  DROMUNDA,  Ships  of  great  bur- 
den ;  men  of  war,     I  raiting,  anno  1292.  JIut.  Paris^  $ub  ann.  1191. 

DROVERS,  Those  that  buy  cattle  in  one  place  to  sell  in  an- 
other :  they  are  to  be  married  men  and  householders,  and  be  li* 
censed,  by  stat.  5  Eliz,  r,  12,  That  part  of  the  statute  directing 
them  to  be  married  and  householders^  is  now  totally  disregarded. 
See  til.  Cattle. 

D  RUGGER  I  A,  A  place  of  drugs,  or  drug  star's  shop. 

DRUXKENNES3,  Is  an  offence  for  which  a  man  may  be  punished 
in  the  ecclesiastical  couri.}  as  well  ashy  justicesof  peace,  by  statute. 

By  stats,  4  Jac .  L ;  c,~  5.  *  I  Me .  I,  c.  7.  if  any  person  shall  be 
convicted  of  drunkt  juiesn  by  the  view  of  a  justice,  oath  of  one  wit- 
ness, &c.  he  shall  forfeit  five  shillings  For  the  hist  offence,  to  be  levied 
by  distress  and  sale  of  his  goods.;  and,  for  want  of  distress,  shall 
sit  in  the  stocks  six  hours ;  and,  for  the  second  offence,  he  is  to 
be  bound  with  two  sureties  in  ten  pounds  each,  to  be  of  the  good 
behaviour,  or  be  committed. 

Tippling  is  a  cpfcics  of  drunkenness.  By  stat.  1  /or.  I.  f.  9.  § 
i',  3.  1  Car.  t.  cT  4.  21  Jac.  L  c.  7,  §  4.  if  any  innkeeper,  victu- 
aller, or  ale-housekeeper,  shall  suffer  any  person  (except  travellers, 
and  labouring  people  at  their  dinner  hour)  to  continue  drinking  or 
tippling  in  an  ale-house,  kc.  he  shall  forfeit  10*.  to  the  poor,  to  be 
recovered  by  distress,  or  the  party  offending  to  be  committed  till 
payment ;  and  disabled  to  keep  an  ale-house  for  three  years. 

By  stats,  4  Jac  I;  c  5.  §  4.  \  Jac.  I.  c  9.  21  Jac  I.  c  7.  I 
Car.  I.  r.  4.  the  persons  tippling  shall  forfeit  3s.  4d.  or  be  set 
in  the  stocks  for  four  hours.  And  an  ale-house  keeper  tippling 
shall  be  disabled  to  keep  an  ale-house  for  three  years.  7  Jac.  I,  c. 
1.0. 

See  further,  tit.  ChurcAwatdevi  Constable. 

He  who  is  guilty  of  any  crime,  through  his  own  voluntary  drunk* 
wnesA,  shall  be  punished  for  it  as  if  he  had  been  sober.  Co.  JAtt. 
247.  1  Hawk.  /\  C.  3.  It  has  been  held  that  drunktnntss  is  a 
Sufficient  cause  to  remove  a  magistrate  :  and  the  prosecution  for 
this  offence*  by  stat.  4  Jac.  I.  c.  5.  was  to  be,  and  still  may  be,  be- 
fore justices  of  peace  in  their  sessions,  by  way  of  indictment,  Sec, 

Equity  will  nut  relieve  against  a  bond,  £cc.  given  by  a  man  when 
drunk,  unless  the  drunkenness  is  occasioned  through  the  manage- 
ment or  contrivance  of  him  to  whom  it  is  given.  3  P.  tt'm$.  1 30. 
in  n.  \  In$!.247.  ffiawdi  19.  and  this  Diet,  tit  BondT  Fraud, 
Chancery. 
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DRY  EXCHANGE*  cambium  ncatm.]  A  term  invented  in 
former  times  for  the  disguising  and  covering  of  usury i  in  which 
something  was  pretended  to  pass  on  both  sides,  whereas  in  truth 
nothing  passed  but  on  one  side,  in  which  respect  it  was  called  dry. 
Stat.  3  Hen.  VII.  e«  5-    See  Co  wet. 

DRY  MULTURES,  Quantities  of  corn  paid  to  a  mill,  whether 
the  payer*  grind  or  not.    Scotch  Diet. 

DRY  RENT,  A  rent  reserved  without  clause  of  distress.  See 
Rent -seek* 

DUCES  TECUM,  Is  a  writ  commanding  a  person  to  appear  at 
a  certain  day  in  the  court  of  chancery^  and  to  bring  with  him  some 
writings,  evidences,  or  other  things  which  the  court  would  view* 
Reg*  Qrig.  So  eubfimta*  duces  tecum,  arc  often  sued  out  at  com- 
mon law,  to  compel  witnesses  to  produce,  on  trials  at  nisi  firius, 
deeds,  bonds,  bills,  notes,  books*  or  memorandums,  Sec.  which  are 
in  their  custody  or  power,  and  which  relate  to  the  issue  in  question. 
But  if  they  are  in  the  possession  or  power  of  the  adverse  party  or 
his  attorney,  it  is  customary  to  give  notice  to  the  attorney  to  pro- 
duce them,  and  on  proof  made  in  open  court,  before  the  judge  of 
nisi  firius.,  of  such  notice,  the  court  generally  compels  the  attorney 
or  his  client  to  produce  the  same,  if  material,  if  not  produced, 
parol  evidence  may  be  given  of  their  contents.  See  tit*  Evidence, 
Trial. 

Duces  tecum  licet  languidus,  A  writ  directed  to  the  sheriff, 
upon  a  return  that  he  cannot  bring  his  prisoner  without  danger  of 
death,  he  being  adeo  languidus;  then  the  court  grants  a  habeas  cor- 
pus in  the  nature  of  a  dttces  tecum  licet  languidus.  Book  Enir*  But 
this  is  now  out  of  use  ;  and  where  the  person's  life  would  be  en- 
dangered by  rcmuYiih  ilie  law  will  not  permit  it  to  be  done. 

DUCKING  STOOL.    Sec  Castigatory. 

DUES,  ecclesiastical,  non-payment  of.  Various  dues  to  the  cler- 
gy are  cognisable  in  the  spiritual  court ;  which  makes  decrees  for 
their  actual  payment.  Offerings  oblations,  and  ob-ucntiom<,  not  ex- 
ceeding the  value  of  40,?.  may,  by  stat.  7  St  8  Wm.  III.  c.  6.  be  re- 
covered in  a  summary  way  before  two  justices  of  peace. 

DUEL,  ducilumJ]  In  our  ancient  law  is  a  fight  between  per- 
sons in  a  doubtful  case  for  the  trial  of  the  truth-  JFleia*  See  tit. 
Battel.  But  this  kind  cfidurt  is  disused  ;  and  what  we  now  call  a 
duel,  is,  a  fighting  between  two,  upon  some  quarrel  precedent: 
wherein,  if  a  person  is  killed,  both  the  principal  and  his  seconds  are 
guilty  of  murder,  and  whether  the  seconds  fight  or  not.  H.  I*, 
C.  47,  51, 

If  two  persons  quarrel  over  night,  and  appoint  to  fight  the  nexl 
day  ;  or  quarrel  in  the  morning,  and  agree  to  fight  in  the  after- 
noon ;  or  such  a  considerable  time  after,  by  which  it  may  be  pre- 
sumed the  blood  was  cooled  ;  and  then  they  meet  and  fight  a  duel, 
and  one  kill  the  other,  it  is  murder.  3  Inst.  52.  H.  P;  C\ 
48.  KeL  56.  And  whenever  it  appears,  that  he  who  kills  another 
in  a  duet,  or  fighting  on  a  sudden  quarrel,  was  master  of  his  tem- 
per at  the  time,  he  is  guilty  of  murder;  as  if,  after  the  quarrel,  he 
fall  into  another  discourse,  and  talk  calmly  thereon  ;  or  allege  thai 
the  place  where  the  quarrel  happens  is  not  convenient  for  lighting  ; 
or  that  his  shoes  are  too  high  if  he  should  fight  at  present, 
KeL  56.    1  Lev.  ISO. 
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If  one  challenge  another,  who  refuses  to  meet  hinij  but  tdk 
him  that  he  shall  go  the  next  day  to  such  a  pJace  about  business, 
and  then  the  challenger  meets  him  on  the  road,  and  assaults  the 
other;  if  the  other,  in  lliis  case,  kill  him,  it  will  be  only  man* 
slaughter  ;  for  here  is  no  acceptance  of  the  challenge,  or  agree- 
ment to  fight :  and  if  the  person  challenged  refuseth  to  meet  the 
challenger,  but  tells  him  that  he  wears  a  sword,  and  is  always 
ready  to  defend  himself,  if  then  the  challenger  attack  him,  and  is 
killed  by  the  other,  it  is  neither  murder  nor  manslaughter,  if  ne- 
cessary in  his  own  defence.    Kiel.  56. 

If  one  kill  another  in  a  deliberate  duel,  under  provocation  of 
charges  against  his  character  and  conduct  however  grievous,  k  is 
murder  in  him  and  in  his  second  ;  and  therefore  the  bare  incite- 
ment to  fight,  though  under  such  provocation,  is  in  itself  a  very 
high  misdemeanor,  Lb o ugh  no  consequence  ensue  thereon  against 
the  peace.    3  Ea$C&  Heft.  581. 

An  endeavour  to  provoke  another  to  commit  the  misdemeanor 
of  sending  a  challenge  to  fight,  is  itself  a  misdemeanor  indicta- 
ble, particularly  where  such  provocation  was  given  by  a  writing, 
containing'  libellous  matter,  and  alleged  to  have  been  done  with 
intent  to  do  the  party  bodily  harm,  and  to  break  the  king's  peace  : 
the  sending  such  writing  being  an  act  done  towards  procuring  the 
commission  of  the  misdemeanor  meant  to  be  accomplished.  6 
East's  Refu  464. 

See  further,  til.  J\hirdcry  Challenge  to  Fight. 

DUKE,  Lit  Ouxy  Fr.  Due  u  Ducendo.']  Signified  among  the 
ancient  Homansi  duetorem  excreitux,  such  as  led  their  armies  j 
since  which  they  were  called  ducest  and  were  governors  of  pro- 
vinces, Sec.  Iu  some  nations  ihe  sovereigns  of  the  country  are 
called  by  this  name;  as  the  Duke  of  Savoy t  £5\r.  In  England, 
the  title  of  Duke  is  the  next  dignity  to  the  prince  of  Wales: 
and  the  first  duke  we  had  in  England  was  Ediuard  the  Black 
Prince y  so  famed  in  our  English  histories  for  heroic  actions,  who 
was  created  Duke  of  Cornwall  in  the  11th  year  of  king  Edm.  III. 
.tf.  D.  1337.  After  which,  there  were  more  made  in  such  man- 
ner as  that  their  titles  descended  to  their  posterity.  They  arc 
created  with  solemnity,  per  cincturam  gladiiy  ca/ifiv  et  circuit  aurci 
in  cafiite  imfiQsitiQJtem.    Cambd.  Brit.  fi.  lfiS.    See  tit.  Peer. 

DUM  FUIT  INFRA  jETATEM,  A  writ  whereby  an  infant 
who  had  made  a  feoffment  of  his  lands,  when  he  came  of  lull  age, 
might  recover  those  lands  and  tenements  which  were  so  aliened  : 
and,  within  age,  he  might  enter  into  the  land,  arid  take  it  back 
again,  and  by  his  entry  he  should  be  remitted  to  his  ancestor's 
right.  Aeza  jYat.  Brew  426.  If  the  husband  and  wife  alien  the 
wife's  land  during  the  nonage  of  both  of  them,  the  wife  at  her 
lull  age,  after  the  death  of  the  husband,  shall  have  a  writ  of  dum 
fait  infra  cttatcm.  M.  14  Edw.  III.  By  this  writ  to  the  sheriff,  he 
s,hall  command  A<  that  he  render  to  B.  who  is  of  full  age,  two 
messuages  and  lands,  Sec.  which  B.  demised  to  him,  while  he  was 
Within  Qgf  i  as  he  saith  ;  or  into  which  the  said  A, hath  not  entered] 
but  by  C.  to  whom  the  said  B.  the  same  demised ;  and  unless, 
&c.    Eiiz.  A"  B.  477.    See  tit  Infant. 

DUM  NON  FUIT  COMPOS  MENTIS,  Is  a  writ  that  lay 
where  a  man,  not  of  sound  memorv,  aliened  anv  lands  or  tene- 
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ments  against  the  alienee  And  he  shall  allege  that  lie  was  not 
of  sane  memory  ;  but  being  visited  with  infirmity,  lost  his  discre- 
tion for  a  time,  so  as  not  to  be  capable  of  making;  a  grant,  &c. 
JVeiv  JVat.  Brcn,  449.   See  tit.  Disability,  Lunatic  ;  and  Pitz.  M  B. 

DUN,  down,  Which  termination  is  now  varied  into  don;  it 
signifies  a  mountain  or  high  open  place  ;  so  that  the  names  of  those 
towns  which  end  in  dun  or  dont  as  Jlshdon,  &c,  were  either  built 
on  hi  [Is,  or  near  them  in  open  places.  Domesday. 

I)  UN  SETTS  j  Those  who  dwell  on  hills  or  mountains. 

DUNUM  ;  Duxa>  dunnarhon^  A  down  or  hill.    Chart,  MSS. 

DUODENA,  A  jury  of  twelve  men*    Walsing.  256. 

DUODENA  MAMU,  Twelve  witnesses  to  purge  a  criminal  of 
an  offence.    See  tit.  Jura  re  duodecimal  mamt.  Wager  of  Lain. 

DUPLEX  QUERELA,  A  process  ecclesiastical.  Sec  Double 
Quarrel,  Quare  Zmfiedit. 

DUPLICATE,  Is  used  for  the  second  letters  patent  granted 
by  the  lord  chancellor,  in  a  case  wherein  he  had  before  done  the 
same  j  which  were  therefore  thought  void,  Cromfi.  Juri&d.  fot. 
215,  But  it  is  more  commonly  a  copy  or  transcript  of  any  deed 
or  writing,  account,  &c.  or  a  second  letter,  written  and  sent  to  the 
.same  party  and  purpose  as  a  former,  or  a  copy  of  despatches,  for 
fear  of  a  miscarriage  of  the  first,  or  for  other  reasons.  See  stat. 
4  Car.  II.  c,  10. 

■  It  is  also  the  name  of  the  discharge  given  by  the  quarter  ses- 
sions, £cc.  to  an  insolvent  debtor,  who  takes  the  benefit  of  an  act 
for  relief  of  insolvent  debtors,  with  respect  to  the  imprisonment  of 
their  persons.    See  tit.  Insolvent.    Sec  also  tit.  Pawnbrokers. 

DUPLICITY  in  flleading.  This  must  be  avoided,  as  it  begets 
confusion.  Every  plea  must  be  simple,  entire,  connected,  and 
confmed  to  one  single  pumt :  it  must  never  be  entangled  with  a 
variety  of  distinct  independent  answers  to  the  same  matter ;  which 
must  require  as  many  different  replies,  and  introduce  a  multitude 
of  issues  upon  one  and  the  same  point.  See  tit.  Double  Pkay 
Pleading, 

DURANTE  ABSENTIA,  administration.  An  administration 
granted  w  hen  the  executor  is  out  of  the  realm,  to  continue  in  force 
until  his  return.    See  this  Diet,  tit  Executor. 

DURANTE  MINORE  iETATE,  administration.  An  infant 
cannot  act  as  executor  until  seventeen,  during  which  minority  this 
administration  is  granted.    See  tit.  MxetUftor. 

DURDEN,  A  thicket  of  wood  in  a  valley.  Cowcl. 

DURESS,  duritiesy  constraint^  Whatever  is  done  by  a  man 
to  save  either  life  or  limb,  is  looked  upon  as  done  by  the  highest 
necessity  and  compulsion.  Therefore,  if  a  man,  through  fear  of 
death  or  mayhem,  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  act,  these,  though  accompanied  with  all  other  requi- 
site solemnities,  may  be  afterwards  avoided,  if  forced  upon  him 
by  a  well-grounded  apprehension  of  losing  his  life,  or  even  his 
limbs,  in  case  of  non-com  pi  i  an  ce,  2  Inst.  483*  And  the  same  is 
also  a  sufficient  excuse  for  the  commission  of  many  misdemean- 
ors The  constraint  a  man  is  under  in  these  circumstances  is 
called  in  law  duress ;  of  which  there  arc  two  sorts,  duress  of 
Tlfyrfrtn'mtotif,  where  a  man  actually  loses  his  liberty ;  rmd  duress 
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fier  minus,  (by  threats,)  where  the  hardship  U  only  threatened  and 
impending. 

If  a  man  is  under  duress  of  imprisonment,  or  illegal  restraint 
of  liberty,  until  he  seals  a  bond  or  the  like,  he  may  allege  this 
duress,  and  avoid  the  extorted  bond.  But  if  a  man  be  lawfully 
imprisoned,  and  either  to  procure  his  discharge,  or  on  any  other 
fair  account,  seals  a  bond  or  deed,  this  is  not  by  duress  of  impri- 
son ment,  and  he  is  not  at  liberty  to  avoid  it.  2  Inst.  482.  See 
this  Diet.  tit.  Prisoner. 

Duress  fter  minas,  is  either  for  fear  of  loss  of  life,  or  else  for  fear  of 
mayhem  or  loss  of  limb.  And  this  fear  must  be  upon  sufficient  reason  ; 
non  siispicio  eujuslibet  vani  et  meticulosi  hominis,  zed  talis  qui  fisssit 
cadcre  in  virum  constant  em.  Bract.  I.  2.  e*  5.  A  fear  of  battery, 
(or  being  beaten,)  though  never  so  well  grounded,  is  no  duress; 
neither  is  the  fear  of  having  one*s  house  burned,  or  one's  goods 
taken  away  and  destroyed  ;  because,  in  these  cases,  should  the 
threat  be  performed,  a  man  may  have  satisfaction,  by  recovering: 
equivalent  damages ;  but  no  suitable  atonement  can  be  made  for 
the  loss  of  life  or  limb,    2  Inst.  483.    See  I  Comm.  13  L  136. 

As  to  criminal  eases.  In  time  of  war  or  rebellion,  a  man  may 
be  jusiified  in  doine;  many  treasonable  acts  by  compulsion  of  the 
enemy  or  rebels,  which  would  admit  of  no  excuse  in  lime  of  peace, 
I  Hale's  P.C.  50.  This  however  seems  oniy,  or  at  least  principal- 
ly, to  hold  as  to  positive  crimes,  so  created  by  the  laws  of  socie- 
ty ;  and  which  therefore  society  may  excuse  ;  but  not  as  to  natu- 
ral offences,  so  declared  by  the  laws  of  God.  Therefore,  though 
a  man  may  be  violently  assaulted,  and  hath  no  other  possible 
means  of  escaping  death  but  by  killing  an  innocent  person ;  this 
fear  and  force  shall  not  acquit  him  of  murder ;  for  he  ought  ra- 
ther to  die  himself  than  escape  by  such  means.  \  Hale's  P.  C  51. 
But  in  such  a  case  he  is  permitted  to  kill  the  assailsint  ;  for  there 
the  law  of  nature  and  self-defence  have  made  him  his  own  protec- 
tor. 4  Comm.  SO.  See  this  Did.  tit.  Baron  and  Feme,  Feteny? 
Murder,  &c 

Further  as  to  ehil  eases.  It  has  been  adjudged,  that  if  a  man 
makes  a  deed  by  duress  done  to  him,  by  taking  of  his  cattle, 
though  there  be  no  duress  to  his  person,  yct  this  shall  avoid  the 
deed.  2  Danv.  Abr.  686.  If  a  person  threaten  another  to  make 
a  deed  to  a  third  person?  it  is  by  Uures&t  and  void ;  as  if  such 
third  person  had  made  the  threatening.  2  fust.  482.  3  Inst.  92. 
4.  Inst.  97.  And  where  a  man  is  imprisoned  until  he  makes  a  bond 
at  another  place  ;  if  afterwards  he  doth  it  when  at  large ,  the  bond 
is  by  duress t  and  void* 

If  a  pei  son  be  arrested  upon  an  action  at  the  suit  of  another,  and 
the  cause  of  action  is  not  good,  if  he  make  a  bond  to  a  stranger, 
it  is  not  duress  ;  though  if  he  make  it  to  the  plaintiff  it  is ;  and, 
being  sued  upon  the  bond,  he  may  plead  it  was  made  by  duress^ 
and  so  avoid  it :  also  the  party  shall  have  an  action  for  the  false 
imprisonment  itself*  1  Refi.  119*  Perk.  §  16.  Cromfi,  Jur.  296. 
I  Jill.  Abr.  494.  If  the  arrest  is  under  colour  of  h  gal  process,  the 
action  must  be  a  special  action  on  the  case,  not  an  action  of  tres- 
pass vi  et  armis. 

If  one  impri soned  make  an  obligation  by  duress,  and  after  he  is 
at  large  takes  a  defeasance  upon  it,  this  will  estop  him  to  say  it 
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Was  made  per  duress*  And  where  A.  and  B.  by  duress  to  B*  seal 
a.  bond  or  deed!  it  may  be  good  as  to  A,  that  was  never  threatened. 
I  Hen.  VI.  16.  IT.    JWfr//.  7  */«c.  I.    See  43  Edv>,lll.  10. 

5  Danv,  68  <3- 

A  man  shall  not  avoid  a  deed  by  duress  of  a  stranger ;  for  it  hath 
been  held  that  none  shall  avoid  his  own  bond  lor  the  imprisonment 
or  danger  of  any  other  than  of  himself  only,  Cro.  Jat.  187.  Yet 
a  son  shall  avoid  his  deed  by  duress  of  the  father;  and  the  husband 
shall  avoid  a  deed  made  by  duress  of  the  wife;  though  a  servant 
shali  not  avoid  a  deed  made  by  duress  of  his  master,  or  the  master  the 
deed  sealed  by  duress  of  his  servant.  2  Danv.  68 G.  If  a  man  is 
taken  by  virtue  of  a  process  issuing  out  of  a  court  that  hath  not 
power  to  grant  it ;  or  in  custody  on  a  false  charge  of  felony,  Etc. 
and  for  his  enlargement  and  discharge  gives  bond,  &c*  this  may 
be  avoided,  as  taken  by  duress,  Cro.  Eliz.  646.  4  Inst.  97-  Alien , 
92. 

A  statute  merchant  may  be  avoided  by  audita,  querela,  because 
it  was  made  by  duress,  or  imprisonment.  A  will  shall  be  avoided 
by  duress,  or  menace  of  imprisonment  A  feoffment  made  by 
duress  is  voidable,  but  not  void.  But  no  averment  shall  be  taken 
against  a  deed  enrolled,  that  it  was  made  by  duress*  1  Roll*  Abr. 
862.  2  Danv,  685.  A  marriage  hud  by  duress  is  voidable;  and 
by  Stat,  31  Hen.  VL  c  9*  obligations,  statutes,  &c.  obtained  of 
women  by  force,  to  marry  the  persons  to  whom  made,  or  other- 
wise, unless  for  a  just  debt,  are  declared  void-  If  a  person  exe- 
cutes a  deed  by  duress-,  he  cannot  plead  non  est  factum*,  because  it 
is  his  deed  ;  though  he  may  avoid  it  by  special  pleading,  and  judg- 
ment si  actio*,  <Sc.  5  Heft.  I  19.  Records  may  not  regularly  be 
said  to  be  made  by  duress  and  therefore  shall  not  be  avoided  by 
this  plea  or  pretence.  2  Sliefi.  Abr.  3  J  9,  See  further,  this  Diet. 
tit.  Fraud,,  Fine*,  &c. 

DURHAM,  The  bishopric  of  Durham  was  dissolved,  and  the 
king  to  have  all  the  lands,  &c.  by  stat.  7  Ediu.  VI.  But  this  act 
was  afterwards  repealed,  and  the  bishopric  newly  erected,  wUh  all 
jurisdiction  ecclesiastical  and  temporal  annexed  to  the  county  pala- 
tine. The  justices  of  the  county  palatine  of  Durham  may  levy 
fines  of  lands  in  the  county  :  and  writs  upon  proclamation,  Sec. 
are  to  be  directed  to  the  bishop-  Stats,  5  Eliz*  c*  27.  3  L  Eltz.c>  2, 
Writs  to  elect  members  of  parliament  in  the  county  palatine  of 
Durham  shall  go  to  the  bishop,  or  his  chancellor,  and  bo  returned 
by  the  sheriff,  Sec.  Stat.  25  Car*  Ii.  c*  9.  See  further,  tit.  Counties 
Palatine. 

As  to  the  courts  of  which  three  counties,  and  the  royal  franchise 
of  Ely*,  we  may  here  insert  what  was  there  omitted.  They  are  a 
species  of  private  courts  of  a  limited  local  jurisdiction,  and  having 
at  the  same  time  an  exclusive  cognsiancc  of  pleas  in  matters  both 
of  law  and  equity-  4  Inst.  213.  218.  Finch.  R.  452.  In  all  these, 
as  in  the  principality  of  Waled*,  the  king's  ordinary  writs  issuing 
under  the  great  seal  out  of  chancery,  do  not  run ;  that  is,  they 
arc  of  no  force-  r'or  as}  original ly,  all  jure  regalia  were  granted 
to  the  lords  of  these  counties  palatine,  they  had  of  course  the  sole 
administration  of  justice  by  their  own  judges,  appointed  by  them- 
selves, and  not  by  the  crown.  It  would  therefore  be  incongruous 
for  the  king  to  sent!  his  writ  to  direct  the  judge  of  another's  court 
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id  what  maimer  to  administer  justice  between  the  suitors-  Bui 
when  the  privileges  of  these  counties  palatine  were  abridged  by 
stat.  27  Hen.  VilL  c .  24.  it  was  also  enacted,  that  all  writs  and  pro- 
cess should  be  made  in  the  kuig's  name,  but  should  be  tested  or 
witnessed  in  the  name  of  the  owner  of  the  franchise.  Wherefore 
all  writs  whereon  actions  are  founded,  and  which  have  current  au- 
thority here,  must  be  under  the  seal  of  the  respective  franchises; 
the  two  former  of  which,  Chester  and  Lancaster,  are  now  united 
to  the  crown,  and  the  two  latter,  Durham  and  Ely,  under  the  go- 
vernment of  their  several  bishops.  And  the  judges  of  assise  who 
sit  therein,  sit  by  virtue  of  a  special  commission  from  the  owners 
of  the  several  franchises,  and  under  the  seal  thereof,  and  not  by 
the  usual  commissions  under  the  great  seal  of  England.  3  Catnm,7S, 
A  bail-bond  given  to  the  sheriff  of  Durham^  under  a  writ  issued 
immediately  from  the  court  of  K.  B.  to  him,  is  not  void,  though 
the  court  palatine  might  have  interposed  and  claimed  the  privilege. 
6  Tcrfn  AV/'-  A'  B.7\. 

DURSLEY,  Signifies  blows  without  wounding  or  bloodshed, 
vnlgo  dry  blows,  Blount, 

DUSTY- FOOT,  See  Conn  qf  Picfivatdef. 
DUTCHY-COURT  or  LANCASTER,  See  tit,  Chancellor  of 
the  Dutchy  of  Lancaster,  Counties  Palatine. 

DUTIES  of  persons.  Allegiance  is  the  duty  of  the  people,  pro- 
tection the  duty  of  the  magistrate  ;  yet  they  arc  reciprocally  the 
rights^  as  well  as  duties  of  each  other.  Allegiance  is  the  right  of 
the  magistrate,  and  protection  the  right  of  the  people.  1  Comm.  123, 
DUTY.  Any  thing  that  is  known  to  be  due  by  law,  and  there- 
by recoverable,  is  a  duty  before  it  is  recovered  ;  because  the  party 
interested  in  the  same  hath  power  to  recover  it,    1  LHL  495- 

DWELLING-HOUSE,  A  man  may  assemble  people  together 
lawfully,  (at  least  if  they  do  not  exceed  eleven,)  without  danger  of 
raising  a  riot,  rout,  or  unlawful  assembly,  in  order  to  protect  and 
defend  his  house ;  w  hich  he  is  not  permitted  to  do  in  any  other 
case.  1  Hale* s  P.  C.  547.  4  Comm.  224.  See  tit.  Burglary,  Riot. 
D WINED,  consumed  ;  from  whence  comes  the  word  dwindle. 
DYERS,  By  slat.  3  k  4  Edw.  VI.  c.  2.  no  dyer  may  dye  any  cloth 
■with  ore he I  ;  or  with  Brazil,  to  make  a  false  colour  in  cloth,  wool, 
Stc.  on  pain  of  20s.  By  stat,  23  Eliz.  c.  9.  dyers  are  to  fix  a  seal  of 
lead  to  cloths,  with  the  letter  M.  to  show  that  they  arc  well  ga- 
thered, 8*c.  or  forfeit  3s.  id*  per  yard.  By  stat.  23  Ceo,  III.  c.  13.  se* 
vera!  penalties  are  inflicted  on  dyer*  who  dye  any  cloths  deceitfully, 
and  not  throughout}  with  woad,  indigo,  and  matherj  dying  blue 
with  logwood  to  forfeit  20/.  Dyers  in  London  are  subject  to  the 
inspection  of  the  dyer*'  company,  who  may  appoint  searchers  ;  and 
out  of  their  limits,  justices  of  the  peace  in  session  to  appoint  them  : 
opposing  the  searchers  incurs  10/.  penalty.  Sec  this  Diet,  tit  La- 
bourers ^  Lien,  Man ufacturers. 

DYKE-REED,  rather  DYKE-REVE,  An  officer  that  hath  the 
care  and  oversight  of  the  dykes  and  drains  in  fenny  countries  j  as 
of  deeftbtg/en»,  lite*  mentioned  in  stat.  16  &  17  Car.  ILr.  11, 

DYRGE  or  DIRGE,  A  mournful  sonjr  over  the  deadj  from  the 
teutonic  dyrke,  laudare^  to  praise  and  extol  \  whence  it  is  a  lauda- 
tory song.  Coiuel. 

k  DYRENUM,  A  ditty  or  song.  Venire  cum  toto  ac  plena  dyreno; 
to  sing  harvest  home.    Paroch.  Jlntiq.  320. 
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E. 

JE  ADLTNG,  Sec  Adding. 

EAHALUS,  from  the  Sax.  caley  cervisia,  and  Aust  donius.j 
An  ale-house  :  in  the  laws  of  Kmg  Alfred  we  often  find  this  word. 

EALHORDA.  The  privilege  of  assising  and  selling  ale  and 
beer.  It  is  mentioned  in  a  charter  of  King  Hen.  II.  to  tiie  abbot 
of  Glastonbury. 

EALDERMAN,  or  caldorman*']  Among  the  Saxons  was  as 
much  as  carl  with  the  Danes.  Cambd>  Brit.  107.  Also  an  cider, 
senator,  Etc.  .Balder men  or  alder  me  ti,  are  now  those  that  are  asso«* 
ciated  to  the  mayor  or  chief  officer  in  the  common  council  uf  a  city 
or  borough  town.  Stat.  24  Men*  VIIL  c.  13.  See  tit.  Aldermen^ 
Squire's  Ang.  $ax.  Gov.  107.  Ifil.  220.  n,  257.  n*  and  Lord  Lytt* 
Mitt.  Hen.  ll.v.  2.  215. 

EARL,  Sax.  eorle,  Lat.  coixes.~\  This  it  is  said  was  a  great  title 
among  the  Saxons,  and  is  the  most  ancient  of  the  English  pec  rage } 
there  being  no  title  of  honour  used  by  our  present  nobility  that 
was  likewise  in  use  by  the  Saxons^  except  this  of  earl;  which  was 
usually  applied  to  the  first  in  the  royal  line.  Vvrtttcgan  derive  th 
this  word  from  the  Dutch  eai\  i.  e.  honour,  and  ethel,  which  signi- 
fies noble.  But,  whencesocver  it  is  derived,Yne  title  earl  was  at  length 
given  to  those  who  were  associates  to  the  king,  in  his  council  and 
martial  actions ;  and  the  method  of  investiture  into  that  dignity  was 
fie r  cincturam  gladii,  without  any  formal  charter  of  creation,  -Dug- 
dale**  JVarwickxh.  302,  William  the  first,  tailed  the  Conqueror, 
gave  this  dignity  in  Fee  to  his  nobles,  annexing  it  to  this  or  that 
county  or  province;  and  allotting  them  for  the  maintenance  of  it 
a  certain  portion  of  money  arising  from  the  prince's  profits,  for 
the  pleadings  and  forfeitures  of  the  provinces.  Camd.  And  for- 
merly one  earl  hud  divers  shires  under  his  government,  and  had 
lieutenants  under  him  in  every  shire,  such  as  arc  now  sheriffs,  as 
appears  by  divers  of  uuf  old  statutes.  CoweL 

But  about  the  reign  of  King  Jokn,  and  ever  since,  our  kings 
have  made  earl#  of  counties,  &c.  by  charter;  giving  them  no  au- 
thority over  the  county,  nor  any  part  of  the  profits  arising  out  of 
It;  only  sometimes  they  have  had  an  annual  fee  out  of  the  exche- 
quer* Sec  An  earl,  cotnes^  was  heretofore  correlative  with  comita- 
tes and  anciently  there  was  no  carl  hut  had  a  shire  or  county  for 
his  earldom;  but  of  late  limes,  the  number  of  earls  very  much  in- 
creasing, several  of  them  have  chosen  for  their  titles  some  emi- 
nent part  of  a  county,  considerable  town,  village,  ov  their  own  seats; 
&c.  Besides  these  local  earls,  there  are  some  personal  and  honor- 
ary ;  as  earl  marshal  of  England;  sec  tit.  Constable,  Court  of 
Chivalry;  and  others  nominal,  who  derive:  their  titles  from,  the 
ni«mes  of  their  families.  Lex  Constitutionis,  p.  78.  Their  place  is 
next  to  a  marquis,  and  before  a  viscount :  and.  as  in  very  ancient 
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times >  those  who  were  created  counts  or  earls,  were  of  the  blood 
royal;  our  British  monarchs  to  this  day  call  them  in  all  public  wri- 
tings, "our  most  dear  cousin:1'  they  also  originally  did,  and  still 
may,  use  the  style  of  Aos.  See  tit.  Countce,  Peers  of  the  Realm, 
Shrriff. 

EARNEST.  Money  paid  in  part  of  a  larger  sum,  or  part  of  the 
goods  delivered,  on  any  contract,  &c,  which  being  done  by  way  of 
earnest^  the  property  of  the  goods  is  absolutely  bound  by  it :  and 
the  buyer  may  recover  the  goods  by  action,  as  well  as  the  vender 
may  the  price  of  them.  And  by  the  statute  of  frauds,  stat*  29  Car. 
fl.c.  3,  no  contract  for  sale  of  goods,  to  the  value  of  10L  or  more, 
to  be  valid,  unless  such  earnest  h  made  or  given.  See  tit.  Frauds. 

EASEMENT,  aisiamentum,  from  the  Fi\  aise,  eotnmoditas.']  Is  de- 
fined to  be  a  service  or  convenience,  which  one  neighbour  hath  oi 
another,  by  charter  or  /trcscriptiony  without  profit ;  as  a  way  through 
his  land,  a  sink,  or  such  like.  Kitch*  105.  A  person  may  pre- 
scribe to  an  easement  in  the  freehold  of  another,  as  belonging  to  some 
ancient  house,  or  to  land,  &c*  And  a  way  over  the  J  and  of  another ; 
a  gate-way i  water-course,  or  washing-place  on  another's  ground* 
may  be  claimed  by  prescription  as  easements.  But  a  multitude  oi 
persons  cannot  prescribe  ;  though  for  an  easement ,  they  may  plead 
custom.  Cro.  Jac.  170.  3  Leon.  254.  Z  Mod.  294,  To  allege  an 
easement  by  corisutvit  only,  is  the  best  way.  And  things  of  neces- 
sity shall  not  be  extinguished  by  unity  of  possession ;  but  a  way 
of  ease  may  be  thus  extinguished-  LilL  Abr.  496.  See  tit.  Pre- 
scription. 

EASTER.  The  name  of  a  goddess  which  the  Saxons  worship- 
ped in  the  month  of  Aprils  and  so  called,  because  she  was  the  god- 
dess of  the  east,  Blount.  In  our  church  it  is  the  feast  of  the 
Passover,  in  commemoration  of  the  sufferings  of  our  Saviour* 

EAST-INDIA  COMPANY, 

A  corporation,  or  "United  Company  of  Merchants  of  Eh- 
gland  trading  to  tiir  East  Indies;"  which  name  is  given  to 
them  in  stat.  6  Ann,  e,  17.  §  13.  More  explicitly,  according  to  their 
charter,  and  the  adjustment  of  their  rights,  by  stat-  9  &  10  Wm  EOT. 
e.  44.  §  61.  trading  "into,  and  from  the  East  Indies,  in  the  coun- 
tries and  parts  of  Asia  and  Africa,  and  in,  to,  and  from  the  islands, 
ports,  havens,  cities,  creeks,  towns,  and  places  of  Asia,  Africa  and 
America,  or  any  of  them,  beyond  the  Cape  of  Good  Hope,  to  the 
Straits  of  Magellan,  where  any  trade  or  traffic  of  merchandise 
is  or  may  be  used  or  had,  and  to  and  from  every  of  them." 

The  laws  relative  to  this  important  company  shall  be  considered 
in  the  following  order: 

I.  The  Origin  a?id  Union  of  the  Old  and  JVew  East-India  Com- 
panies. 

II.  The  State  of  the  present  East-India  Company,  and  the  Regu- 
lations by  certain  Statutes,  and  otherwise  relating  rhereta. 

III.  The  Rights  permanent  and  temporary ,  of  the  present  East-India 

Company. 

IV.  Statutes  relative  to  the  present  East-India  Company. 
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I.  The  passage  by  Eea  to  peninsula  of  India^  and  the  east- 
ward part  of  the  continent  of  Mia,  the  present  seats  of  qxxv  Asiatic 
trade,  was  not  discovered  till  about  the  latter  end  of  the  fifteenth 
century \  and,  of  the  various  attempts  made  from  hence  by  indi- 
viduals, to  open  a  trade  thither,  none  proved  successful  until  Queen 
Elizabeth,  by  a  charter,  dated  December  31,  A.  D,  1600,  established 
the  first  incorporated  company  by  the  name  of  the  London  East- 
India  Cotn/iam/i  the  original  shares  were  50/.  each,  and  the  capital 
was  under  400,000/.  After  a  long  scries  of  disasters  and  losses, 
this  company  obtained  from  die  country  powers  of  India  t  at  a 
great  expense,  the  privilege  of  a  limited  trade  in  certain  parts  of 
India  and  Persia;  and  of  making  small  settlements,  or  houses  of 
trade,  called  factories,  for  the  residence  of  their  factors  and  ser- 
vants. In  those  times  the  charters  of  the  crown,  and  the  powers 
which  they  conveyed,  were  not  thought  to  require  parliamentary 
sanction  \  nor  was  it  till  after  the  restoration  that  the  rights  or  au- 
thorities derived  under  them  to  the  company  were  first  called  in 
question* 

By  the  interruptions,  however,  of  speculative  adventurers,  called 
interlopers,  who  had  begun  to  resist  the  exclusive  claims  of  the 
old  company  under  their  charters,  on  the  ground  of  their  wanting 
the  sanction  of  parliamentary  authority,  and  by  occasional  failures 
of  investments  of  goods  from  abroad,  and  the  then  not  unfrequent 
losses  of  ships  in  their  passage*  the  commerce  of  the  company 
was  often  chequered  with  disasters  and  disappointments. 

Notwithstanding  these  discouragements)  the  company  formed, 
by  degrees,  various  factories  and  houses  of  trade,  both  in  India  and 
Persia.  When,  by  this  means,  they  had  at  length  become  more 
successful,  various  attempts  were  made  to  induce  the  crown,  and 
even  parliament  itself,  to  interpose  and  revoke  the  charters  of  the 
company  ;  some  on  pretext  that  every  man  had  an  equal  right  to 
trade  in  the  Ease  as  well  as  in  the  West  Indies;  while  others  hoped 
to  effect  it  on  proposals  of  terms  of  advantage  in  point  of  public; 
finance,  that  they  might  themselves  be  erected  into  an  exclusive 
company. 

Such  was  the  state  of  things  in  1693,  when  the  company,  by  an 
accidental  failure  in  the  payment  of  a  small  duty  which  had  been 
imposed  on  their  capital  stock,  (see  stat  4  Sc  5  W.  M.  c.  15*  § 
10.  12.)  gave  an  opening  to  government  to  determine  their  char- 
ters, rendered  void  by  that  default :  and,  though  in  the  same  year, 
the  crown,  to  obviate  all  doubts,  revived  their  powers  and  exclu- 
sive privileges  by  a  new  charter,  the  company  were  obliged  to 
submit  to  a  condition,  that  their  capacity  of  trading  should  in  fu~ 
turc  be  determinable  on  three  years*  notice.  The  legal  obstacle 
to  the  erecting  a  newr  company  being  thus  removed,  the  stat*  9  fit 
10  Wm,  III.  c.  44.  was  passed,  for  borrowing  two  millions  on  a  loan 
at  8  fier  cent,  towards  carrying  on  the  war;  and,  as  an  encourage- 
ment to  subscribers,  it  was  declared,  that  they  should  be  incorpo- 
rated by  a  charter  from  the  king  into  a  general  society;  with  li- 
berty for  each  individual  member  to  trade  to  India,  and  the  other 
limits  of  the  old  company's  exclusive  charter;  so  that  the  value  of 
his  exports  exceeded  not  his  share  of  this  loan  or  capital ;  and  that 
such  of  the  subscribers  as  should  choose  to  convert  their  subscrip- 
tions into  a  joint  stockt  should  beat  liberty  so  to  do,  and  be  incorpo- 
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l  ilted  by  a  atjiaratc  charter^  by  the  name  of  The  English  East-India 
Comftamj,  with  the  privilege  of  trading  with  and  to  the  amount  of 
such  joint  stock.  All  persons,  but  those  incorporated,  and  such  as 
they  should  license,  were  prohibited  from  this  trade*  except  the 
old  company,  who  had  time  given  them  to  wind  up  their  commer- 
cial affairs. 

The  act  reserved  a  power  to  determine  the  charters  both  of  the 
general  society  and  the  new  company  after  Stjitemder,  1711,  on  re- 
payment of  the  loan,  and  three  years'  notice. 

The  bulk  of  the  subscribers  having  agreed  to  trade  as  a  sepa- 
rate company,  with  a  joint  stock,  the  old  company,  to  whose  pre- 
judice the  two  new  corporations  were  to  be  erected,  found  means 
to  become  members  for  a  very  large  proportion  of  the  loan  of  two 
millions.  With  an  interest  thus  acquired,  they  joined  with  the 
English  company,  and  by  means  of  their  superior  knowledge  and 
possessions,  they  obtained  a  deckled  influence  in  the  general  courts 
of  the  new  company,  and  thus  paved  the  way  to  that  union  which 
afterwards  took  place  in  1702  ;  and  which,  A,  D,  1703,  was  confirm- 
ed by  parliament,  by  stat,  6  Ann.  c.  17.  hy  the  terms  of  this  union 
the  warehouses  at  home,  and  shipping,  and  also  all  the  settlements 
and  factories  of  the  old  company  in  the  East  Indies,  Persia  and 
China,  including;  the  islands  of  Bombay  and  Saint  Helena  with  their 
dependencies,  and  all  their  rights  and  privileges  however  derived^ 
became  vested  in  the  united  company  j  except  their  body  /iciitict 
which  was  surrendered  to  the  crown. 

The  curious  reader  may  wish  to  learn  what  became  of  the  gene- 
ral society,  whose  members  were  individually  authorized  to  trade, 
as  far  as  the  value  of  their  subscriptions  in  goods  exported  from 
hence.  All  that  can  be  discovered  of  them  is,  that  though  they 
were  actually  incorporated  by  the  king's  charter,  and  were  there- 
fore legally  authorized  to  send  ships  to  India  or  C/dna^  it  does  not 
with  certainty  appear  that  any  one  ship  was  ever  filled  out  by 
them;  and  that  the  superior  advantages  of  being  concerned  in  the 
trade  to  be  carried  on  with  a  joint  stock,  were  so  evident,  that,  at 
the  time  of  the  union  of  the  two  companies,  out  of  the  whole  loan 
of  two  millions,  only  7,200^  then  remained  the  properly  of  the  se- 
parate traders  of  the  general  society  -f  and  that  this  sum  also  was 
soon  absorbed  in  the  United  Company,  whose  capital  or  trading 
stock,  by  which  their  dividend  of  profits  was  to  be  governed,  there- 
upon became  fixed  at  fwo  Millions. 

II.  The  riiisx  enlargement  of  the  company 's term  took  place 
in  1 70S  ;  (stat.  6  Ann,  c.  17.)  when  the  United  Company  bargain- 
ed with  the  public  to  advance  1 ,200,000/.  as  a  loan,  but  without  any 
interest,  (or,  which  operated  as  the  same  thing,  at  a  reduced  in- 
terest of  5fjcr  rent,  on  the  two  hums  conjointly,)  for  an  extension 
of  their  term,  in  the  exclusive  trade,  of  fifteen  years ;  and  thus 
their  nominal  trading  capiud,  on  which  the  dividend  was  made,  be- 
came advanced  to  3,200,000/. 

In  17)2,  the  company  petitioned  parliament,  (on  the  ground 
that  the  term  which  remained  unexpired  in  their  trade  was  too 
short  to  admit  their  risking  the  expenses  of  regaining  and  secu- 
ring the  ficflfter  iradet  which  had  been  engrossed  by  the  Dttidt,) 
that  their  corporate  capacity  might  be  continued,  though  the  debt 
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tlae  to  them  from  the  public  should  be  redeemed.  In  consequence 
of  this  petition,  the  stat,  1G  vflro.  e.  2S.  pasiiiedj  for  repealing  all 
former  provisoes  and  powers  of  determining  their  trade  or  incor- 
poration, but  with  power  to  the  public  to  redeem  the  debt  at  any 
time  after  Sefitembtr^  1733.  And  thus  the  United  Company  were 
supposed  to  have  obtained  a  perpetuity,  as  well  in  the  exclusive 
trade  as  in  all  their  chartered  rights  and  capacities.  They  how- 
ever submitted  themselves  in  that  respect  to  the  pleasure  of  par- 
liament in  1730  j  when  the  stat.  3  Geo.  II.  c.  14.  was  passed,  for 
continuing  to  them  their  exclusive  trade  till  1766;  for  which  they 
gave  the  public  a  premium  of  200,000/.  without  any  return  of  either 
principal  or  interest,  and  also  agreed  to  a  reduction  of  the  rate  of 
interest  to  4  pet  cent,  on  the  debt  of  3,200,000/.  and  to  accept  of 
payment  of  the  principal  by  instalments  of  500,000^ 

In  1744,  they  contracted  for  and  obtained,  by  stat  17  Geo.  II.  c\ 
17.  a  further  addition  of  fourteen  years  in  the  exclusive  trade,  for 
which  they  lent  to  the  public  one  million  at  3  fit r  cent.  Acid,  in 
1750,  they  agreed,  by  stat.  23  Geo.  II.  e,  22,  to  a  further  reduction 
of  the  rate  of  interest  on  the  former  debt  to  3  per  dent. 

Thus  grew  the  debt  of  4,200,000/.  from  the  public  to  the  United 
Company,  carrying  with  it  an  annuity  of  126,000/,  This  was  call- 
ed the  3  per  cent.  East -India  annuities,  and  arc  now  consolidated 
with  the  3  per  cent.  Bank  annuities.  See  tit.  National  Deht.  But 
the  company's  capital  or  nominal  sum,  by  which  their  dividend 
were  governed,  continued  as  before  at  3,200,000/.  the  million  last 
lent  having  been  raised  by  their  bonds,  and  therefore  not  added 
to  their  former  capital. 

The  next  renewal,  and  the  last  previous  to  stat,  33  Geo,  IIL 
c*  52.  (stated  at  larj^c  post,  IV.)  was  made  by  contract  with  the 
public  by  stat.  2 1  Geo.  III.  c.  65.  §  9*  when  a  further  term,  deter- 
minable in  1794,  was  granted  in  the  exclusive  trade  on  payment 
of  400,000/,  in  discharge  of  all  claims  on  the  company  by  the  pub- 
lic, previous  to  March  1st,  1781,  But  it  was  provided,  that  after 
payment  of  a  yearly  dividend  of  8  per  cent,  to  the  holders  of  India 
stock,  the  surplus  of  all  the  net  proceeds  of  their  trade  and  reve- 
nues should  be  applied,  three-fourths  to  the  use  of  the  public 
and  the  remaining  one-fourth  to  the  use  of  the  company. 

The  debts  incurred  by  the  company,  in  the  wars  subsisting  in 
India  at  and  after  that  period,  prevented  any  such  surplus  from 
arising ;  and  therefore  no  participation  of  revenue  took  place  un- 
der this  act*  On  the  contrary,  the  pressure  of  those  debts,  and 
the  compulsory  clauses  of  an  act  of  1 784,  by  which  the  company 
w  ere  obliged  to  keep  a  stock  of  teas  always  in  their  warehouses, 
sufficient  for  one  year's  consumption,  rendered  it  necessary  for 
them  to  enlarge  their  actual  trading  capital,  by  new  subscriptions, 
to  5,000,000/.  for  which  they  had  the  sanction  of  parliament  grant- 
ed them  by  stat.  26  Geo.  KL  c.  62.  (explained  by  stat.  31  Geo.  III. 
c.  11.)  and  stat.  29  Geo.  III.  65. 

In  1783,  the  public  agreed  to  forego  any  participation  of  the 
funds  of  the  company  under  the  said  stat.  21  Geo.  III.  c.  65.  until 
certain  debts  should  be  discharged  ;  and  by  the  relief  act  of  1794, 
the  participation,  as  settled  in  1781,  was  to  be  resumed  as  soon  as 
the  debts  therein  specified  were  paid,  and  the  bond  debt  reduced  to 
a  million  and  a  half.  See  stats.  22  &eb,  III.  c.  S3.  24  Geo.  III. 
f,  34.  See  also  33  Geo.  Ill,  c.  47.  enabling  the  company  to  increase 
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their  stocks  &c.  34  Geo,  III.  e.  41*  empowering  them  to  continue 
and  increase  their  bond-debt:  37  Geo.  Ill,  31.  enabling  them  to 
increase  their  stock;  and  47  Geo.  III.  2,  c.  41.  for  further  in- 
creasing- their  bond-debt.  See  44  Gr.o.  III.  c.  3.  by  which  the  com* 
pany  are  allowed  to  pay  the  same  interest  on  these  bonds  as  are 
paid  by  government  on  exchequer  bills. 

Having  said  thus  much  relative  to  the  rise  and  progress  of  the 
Compaq  it  may  not  be  unacceptable  to  state  shortly  the  mode  oi 
what  may  be  called  its  internal  economy. 

The  books  of  the  company  are  at  all  times  open  for  the  admis- 
sion of  every  description  of  persons,  natives  or  foreigners,  who 
may  desire  to  become  members,  and  have  money  to  adventure.  It 
knows  no  distinction  of  professions,  religions,  or  even  sexes  ;  and 
in  the  general  courts  there  is  the  most  perfect  equality  \  every  on^ 
present  has  the  same  right  with  another  to  speak  his  sentiments, 
and  give  his  advice.  A  difference  is  made  only  in  voting ;  which, 
when  taken  by  the  holding  up  of  hands,  requires  500/.  stock,  and 
when  by  ballot,  1,000/*  stock  for  a  single  votcT;  3,000/*  for  two  votes  ; 
6,000/.  for  three  votes ;  and  10,000/.  for  four  votes,  which  is  the 
largest  number  of  votes  any  member  is  allowed  to  possess;  2,qqq/. 
stock  qualifies  any  member  to  become  a  candidate  for  the  office  of 
a  director  or  chairman. 

In  the  beginning  of  the  year  1 79  4,  the  number  of  votes  was 
about  1,700;  that  of  actual  voters  however  not  much  exceeding 
1,400.  The  number  of  votes  has  probably  increased  since  that 
time. 

A  proprietor  of  stock  to  the  amount  of  1,000/.  whether  man  or 
woman,  native  or  foreigner,  has  a  right  to  give  a  vote  in  the  gene- 
ral courts.  The  directors  are  twenty-four  in  number,  including 
the  chairman  and  deputy  chairman,  who  may  be  re-elected  in  turn, 
six  each  year  for  fuur  years  successively.  See  Jtosty  IV.  The 
meetings  or  courts  of  directors  are  to  be  held  at  least  once  a  week, 
but  are  commonly  oftencr,  being  summoned  as  occasion  requires. 
Out  of  the  body  of  directors  are  chosen  several  committees,  who 
have  the  peculiar  inspection  of  certain  branches  of  the  company's 
business ;  as  the  committee  of  correspondence  ;  a  committee  of 
buying;  a  committee  of  treasury  ;  a  house  committee  ;  a  com- 
mittee of  warehouse ;  a  committee  of  shipping ;  a  committee  of 
accounts ;  a  committee  of  lawsuits ;  and  a  committee  to  prevent 
the  growth  of  private  trade.  And  under  Stat.  33  Geo.  III.  c.  52.  a 
committee  of  secrecy.    See  flostt  IV. 

The  bulk  of  the  company's  exports  consists  of  camblets,  cloth, 
and  other  woollens;  metals ;  (particularly  tin,  lead,  and  copper  ;} 
naval  and  military  stores ;  and  silver  in  bullion. 

The  company  reserved  to  themselves  the  exclusive  export  of 
cloth,  woollens,  copper,  bullion,  and  military  stores  ;  and  also 
clocks,  toys,  and  other  articles  ornamented  with  jewels.  - 

Other  articles  exported  from  hence  are  chiefly  purchased  in  In- 
dia by  JZurofieam\  for  their  own  consumption,  and  are  carried 
abroad  (in  what  is  called  private  trade)  by  the  commanders  and 
officers  of  the  company's  ships.  The  company  may  license  whom 
they  please  to  trade  in  the  East  Indite.  The  officers  and  subordi- 
nates of  their  ships,  being  thirty  in  number  for  every  ship,  arc 
allowed  the  benefit  of  it,  both  in  export  and  import,  according  to 
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their  different  ranks.  This  is  called  private  trade  ;  and  what  they 
pay  for  this  permission,  and  in  lieu  of  freight,  is  called  contfiany3* 
dude*,  and  forms  an  article  of  the  company's  profits.  The  ser- 
vants abroad  arc  also  frequently  permitted  to  remit  home  their  for- 
tunes in  merchandise,  for  which  they  pay  a  freight  to  the  compa- 
ny. This  latter  trade  is  distinguished  from  the  former  by  the  name 
of  firiviiegcd  trade. 

Besides  this,  abundance  of  Brithh  goods  are  sent  to  India  by 
illicit  t.rade  carried  on  directly  from  Givat  Britain;  and  also  by 
clandestine  trade  from  various  parts  of  Hurofie,  in  British  ships 
under  foreign  colours. 

See  the  stat.  33  Geo,  III.  e.  52.  ftott}  IV.  in  the  4th,  5ths  and  6th 
divisions  of  the  act  as  there  arranged. 

The  goods  imported  by  the  company  from  India ,  consist  chiefly 
of  muslins,  calicoes,  and  other  piece  goods,  raw  silk,  cotton,  in- 
digo, pepper,  salt-petre,  opium,  and  various  sorts  of  drugs ;  and 
from  China,  tea,  coffee,  and  japan  and  china-ware ;  the  other  ar- 
ticles arc  comparatively  of  a  trilling"  value.  Sugar  has  occasion- 
ally been  imported  in  small  quantities,  hut  being  at  present  (Ja- 
nuary, 1794)  subject  to  a  heavy  duty,  it  is  in  e fleet  nearly  prohi- 
bited. 

The  whole  average  amount  of  the  customs  and  inland  duties  on 
the  im/iorf  trade  of  India  and  China  to  Cerent  Britain,  may  he  es- 
timated at  upwards  of  a  million  fur  annum;  and  the  sale  amount 
thereof  at  nearly  six  millions  fier.  annum. 

III.  Thc  temporary  rights  of  the  company,  consist;  1st.  Of 
the  sole  and  exclusive  trade  with  India^  and  other  parts  within  the 
limits  already  described  ;  so  that  none  other  of  the  king's  subjects 
can  go  thither  or  trade  there  except  it  he  by  leave  of  the  compa- 
ny ;  or  pursuant  to  the  directions  of  stat*  33  Geo.  III.  e,  52.  fioat, 
IV-  2dly.  They  have  the  administration  of  the  government  and 
revenues  or  the  territories  in  Jndiay  acquired  by  their  conquests 
during  their  term  in  the  exclusive  trade ;  subject  nevertheless  to 
the  various  checks  and  restrictions  contained  in  the  several  sta- 
tutes, which  vest  that  administration  in  them- 

The  rights  which  the  company  possess  in  fierfietuitt/,  are,  to  be> 
a  body  corporate  and  politic,  with  perpetual  succession*  Slc  stats. 
3  Geo.  JI.  e.  U.  17  Geo.  II.  <•.  17.  21  Geo.  II L  c.  65,  To  pur- 
chase,  acquire,  and  dispose  at  will  of  lands  and  tenements  in 
Great  Britain,  In  their  charter  of  10  It .  UL  the  value  in  Great 
Britain  was  not  restricted  ;  but  by  stat.  3  Geo.  II.  c.  14.  §  14.  the 
value  therein  is  not  to  exceed  tQflQOUfiw  annum.  By  the  charter 
of  King  William^  to  make  settlements  to  any  extent,  within  the  li- 
mits of  their  exclusive  trade ;  build  forts  and  fortifications;  ap- 
point governors  ;  enect  courts  of  judicature  ■>  coin  money  ;  raise, 
Train  and  muster  forces  at  sea  and  land;  repel  wrongs  and  inju- 
ries j  make  reprisals  on  ihc  invaders  or  disturbers  of  their  peace  ; 
and  continue  to  trade  within  the  same  limits,  with  a  jvint  stock  for 
ivery  although  their  exclusive  right  of  trading  shall  be  determined 
by  parliament.  See  the  three  statutes  immediately  above  cited  ; 
and  as  to  the  forces,  stats.  27  Geo.  IL  c.  y.  t  Geo.  III.  e.  14,  21 
Geo,  III.  f,  65.  38  Geo.  III.  c  &.  explained  by  stat.  ?A  GV*.  III.  c. 
If),  and  39  Geo.  lll.c.  109, 
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These  rights,  it  appears,  the  company  hold  under  the  imme- 
diate authority  of  parliament;  Ihcy  embrace  all  those  of  the  old 
chartered  company  whirii  subsisted  from  the  year  1600  to  1708, 
wheri]  as  has  been  already  observed,  they  became  vested  or  ab- 
sorbed, with  all  their  fortresses,  settlements  and  factories,  and 
other  property^  real  and  personal,  in  the  present  United  Company. 
They  are  a  perpetual  corporation  ;  and  although  their  exclusive 
right  to  the  trade,  and  their  power  of  administering  the  govern- 
ment and  revenues  of  Indnt  were  to  be  deU-nnL.ed,  they  would 
still  remain  an  incorporated  company  in  perpetuity  ;  vfiih  the  ex- 
clusive property  and  possession  of  CitlcuttaOfoft  For!  William,  Ma- 
dras and  J't/rt  Si.  Gxtorgei  Bombay,  Bckbboitrt  and  Sr.  fftftnit,  arid 
various  other  settlements  and  landed  estates  in  India;  and  also  a 
right  of  trading  thither,  with  a  joint  stock;  together  with  all  their 
repositories  and  other  conveniences  adapted  to  their  commerce 
and  the  preservation  of  their  merchandise,  both  abroad  and  at 
home. 

The  only  privileges  they  can  be  constitutionally  deprived  of,  are, 
those  ol  trading  to  the  p occlusion  of  others,  and  of  govrrtring  the 
countries  and  collecting  and  appropriating  the  rtvrjtuvs  vi  India; 
Se^t/io*/,  IV,  and  the  statutes  there  cited  and  abridged, 

IV*  The  statutes  now  in  force  relative  to  the  trade  and  con- 
cerns oi  the  East-India  Comfiany^  but  winch  it  docs  not  seem  ex- 
pedient  to  state  at  largCj  iifc*  Stat,  9  k  tO  W.  ItL  c.  44.  §  69.  by 
which  persons  trading  to  the  East  Ir.dic#t  are  first  to  give  secu- 
rity for  causing  ail  goods  laden  on  their  account  in  Indiay  to  be 
brought,  without  breaking  bulk,  to  some  part  of  England  or 
Watrfy  and  there  to  be  unladen  and  pul  on  land.  See  Camden  v. 
.fnettrson,  6  Term  Reft.  K.  B.  723.  I  Boy.  tst  Pittl  2-72.  The  amount 
of  this  security  is  regulated  by  Stat.  6  Aim.  r.  3  Stat.  7  Geo.  L 
r.  5.  §  32,  33,  enabling  the  company  to  borrow  money  on  their 
common  seal.  By  stat  25  Geo,  II.  t,  26.  which  is  now  expired  in- 
surance of  ships  trading  to  India  t  under  foreign  commissions,  was 
prohibited.  Stat.  7  Geo.  Til.  r.  49.  §  I.  as  to  making  dividends  ; 
and  §  3r  as  to  ballots.  See  also  on  the  same  point,  stat.  10  Giro. 
Ill,  c,  47.  §3,  The  said  stat.  10  Geo.  lit  r-  47.  in  §  4.  fee.  declares, 
that  crimes  and  oppressions  against  his  majesty's  subjects  in  Jirtf/c, 
may  be  punished  by  information  in  the  court  of  K,  /J.  in  Engumd. 
Stat  12  G<  o  111,  r.  54.  as  to  building  new  ships,  Stat.  17  Geo.  IIL 
c.  8.  as  to  Hie  time  of  electing  directors.  Sl  it.  21  Geo.  HI.  r.  W>. 
regulating  in  several  particulars  the  power  of  the  supreme  court 
at  /*W  WtUiam ;  and  of  the  governor-general  and  council  of 
B-  rigal. 

By  the  stat.  13  Geo.  III.  r.  63,  "  for  establishing  certain  regu- 
lations for  the  better  management  of  the  affairs  of  the  compa- 
ny, as  well  in  India  as  in  Eitro/tc"  considerable  alterations 
were  made  in  the  constitution  of  the  Company.  It  was  enacted 
that  the  court  of  directors  should  in  future  be  elected  for  four 
years;  six  members  annually  ;  but  none  to  hold  their  seats  longer 
than  four  years.  That  no  person  should  vote  at  the  election  of 
the  directors,  who  had  not  possessed  their  stock  twelve  monihs. 
This  stat.  also  increased  the  cjualiii rations  for  a  vote  from  5007.  to 
l,G0d/.  (Soe  ante,  II.)    The  statute  ordained  that  the  mayor's 


EAST-INDIA  COMPANY  IV. 


339 


court  of  Calcutta,  should  in  fuiure  be  confined  to  small  mercan- 
tile  causes,  to  which  only  its  jurisdiction  extended  before  the  ter- 
ritorial acquisitions.  That  in  lieu  of  this  court,  a  new  one  should 
be  established  at  Fort  fffftltam%  under  the  title  of  the  supreme 
court  of  judicature,  consisting  of  a  chief  justice,  and  three  puisne 
judges  :  and  dial  these  judges  be  appointed  by  the  crown.  That 
a  superiority  be  given  to  the  presidency  of  Bengal,  over  the  other 
presidencies  in  India*  That  the  power  of  nominating  and  re- 
moving the  governor-general  and  council  at  Fort  William  and 
Uengaiy  should  he  vested  in  the  director*.  ["By  stat.  2€>  Geo.  IIL 
c,  2i,  it  declared  that  his  majesty's  approbation  of  the  appoint- 
ment of  the  governor-general  and  council  of  Fort  Wiliiaht^  is  itpt 
DflCt  ssaJ  y  ] 

By  37  Geo.  HI.  r .  142-  and  39  £  10  Geo.  lit.  c.  79.  further  re* 
gulations  were  made  as  to  the  court  at  Cak'utta.  ant]  Lor  establish- 
ing courts  of  judicature  at  Madron  and  Bombay.  Under  these 
several  acts  the  salaries  of  the  judges  arc  settled,  and  certain 
pensions  are  secured  to  them  on  their  return  to  Eitrofu:  By 
47  Gi'o-  III.  al,  2.  c\  68.  the  governor  and  council  at  Madras  and 
Bombay  were  empowered  to  make  rules  and  orders  for  the  belter 
government  of  those  settlements,  by  appointing  jusuces  of  the 
peace,  &c. 

By  stat.  24  Geo.  III.  «w.  2.  f.  35.  three  things  were  intended; 
I.  The  establishing  a  power  of  control  in  Great  firiifan,  by  which 
the  executive  govern  mem  in  In  dip  is  connected  with  that  over 
the  rest  of  the  empire* — 2.  The  regulating  of  the  conduct  of  the 
company's  servants  in  Ind/a,  in  order  to  remedy  the  evils  that  had 
prevailed  there. — 3.  The  providing  for  the  punishment  of  cri?ne9 
which  might  reflect  disgrace  upon  Great  Britain. 

I*  Six  persons  are  to  be  nominated  by  the  king,  as  commis- 
sioners for  the  affairs  of  India,  of  whom  one  of  the  secretaries  of 
state,  and  the  chancellor  of  ihe  exchequer  for  the  lime  being1 
shall  be  two,  and  ihe  president  is  to  have  the  casting  vote  >r 
equally  divided.  (See  float,  stat.  33  Geo.  III.  c,  52,  div.  1.  N  . 
commissioners  are  to  be  appointed  at  the  pleasure  of  the  crovrh. 
The  members  of  this  board  of  control  are  sworn  to  execute  the 
several  powers  and  intsiii  reposed  in  the  in  without  favour  or  affec- 
tion* prejudice  or  malice.  The  court  of  directors  are  to  deliver 
tu  this  board,  for  their  approbation  or  alteration,  all  minutes,  orders, 
and  resolutions  of  themselves,  and  of  the  courts  of  proprietors ; 
and  copies  of  all  Letters,  orders,  and  instructions  proposed  to  be 
sent  abroad,  Nnneio  be  sent  until  afier  such  previous  communi- 
cation on  any  pretence  whatever.  The  directors  are  10  appoint 
the  servants  abroad,  bill  power  is  given  to  the  king  by  his  secreta- 
ry of  slate,  to  recall  the  governors  and  members  of  the  councils, 
and  all  inferior  magistrates.  The  council  of  Bengal  are  subjected 
to  the  direction  of  the  company  at  home  ;  and  in  all  cases,  except 
those  of  immediate  danger  and  necessity,  restrained  from  acting 
without  orders  from  England. 

Another  object  oi  this  act  is  to  redress  the  grievances  of  the  natives 
nf  India  ;  10  provide  lor  the  payment  of  ihe  debts  of  the  Nabob  of 
Arcot,  which  are  a  burden  on  his  country  ;  discriminating  at  the 
same  time  those  which  were  justly  incurred  from  those  which 
were  forced  upon  him  by  the  injustice  and  extortion,  of  British- 
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oppressors;  to  ascertain  the  indeterminate  rights  and  pretensions, 
on  which  so  many  differences  arose  between  liiin  and  Hie  liujah 
of  Ttijtjorr ;  and  to  deliver  the  zemindars,  and  other  native  Jand- 
holdcrs  pf  India,  from  oppression ;  and  to  secure  to  them  their 
possessions  by  permanent  rules  of  moderation  and  justice.  (Se« 
also  stat-  2&  Gepi  JU.  <-.  16.) 

2.  A  material  pari  of  this  bill  is  directed  also  against  the  abuses 
said  to  have  prevailed  in  the  civil  and  military  departments;  en- 
joining a  thorough  re  visa]  of  their  establishment)  together  with 
the  suppression  of  such  places  as  are  found  to  be  useless,  and  of 
such  expenses  as  may  be  conveniently  avoided.  And  in  order  to 
prevent  any  delusive  show  of  retrenchment,  or  any  future  devia- 
tion, this  reform  is  directed  to  be  constantly  submitted  in  its  whole 
estate  and  progress  to  parliament  (Sec  also  stats.  28  Geo.  III.  c. 
3,    3  J  Gtn.  III.  c.  10%) 

Cadets  and  writers  were  heretofore  sent  to  India  in  such  num- 
bers as  to  remain  a  burden  upon  the  company's  establishments. 
These  are  reduced  to  a  certain  complement  not  to  be  exceeded. 

A  system  of  succession  by  seniority  is  established  by  the  act,  to 
prevent  the  servants  of  the  company  from  rising  merely  through 
interest  without  merit ;  leaving  however  to  the  councils  abroad 
the  power  of  bringing  forward)  for  reasons  to  be  by  them  assign- 
ed, any  persons  of  extraordinary  merit  or  capacity.  (See  poatt 
stat.  53  Geo.  III.  c  52.  div.  3.) 

3.  Security  having  been  heretofore  derived  to  delinquents  h\ 
India,  from  the  circumstance  of  their  offences  being  committed 
within  the  territories  of  Indian  princes,  so  as  not  to  come  within 
the  cognisance  of  the  Brifis/i  government i  this  act  provides 
against  such  evasions  in  future,  by  declaring  the  offence  equally 
punishable,  in  whatever  territory  of  India  it  is  committed.  The 
act  of  receiving  presents,  is  declared  to  be  in  itself  extortion} 
and  punishable  accordingly'  The  offences  of  disobeying'  orders, 
and  bargaining  for  offices,  are  pronounced  to  be  misdemeanors; 
and  it  is  provided  that  offenders  shall  not  compound  for  them 
with  the  company ;  nor  ever  be  restored  to  appointments  in  their 
service.  Collectors  and  receivers  are  bound  by  oath  not  to  re- 
ceive any  private  gratuity  over  and  above  the  legal  tribute. 

AYith  a  view  to  prevent}  or  more  easily  punish,  the  misconduct 
of  the  company's  servants,  several  regulations  were  made  by  this 
statute  for  the  discovery  of  their  property  on  their  return  to  En- 
gland from  India ;  but  which  were  all  repealed  bv  stat.  36  Geo*  II L 
f.  57.  §31. 

The  attorney-general  or  court  of  directors  may  exhibit  an  in- 
formation against  any  person  guilty  of  the  crime  of  extortion,  or 
other  misdemeanors  committed  in  the  Ea&i  Indies  alter  January 
1,  1785,  which  iiiiormation  is  to  be  tiled  by  commissioners  selected 
from  both  houses  in  parliament* 

The  election  of  these  commissioners  is  regulated  by  stat.  36 
Geo.  HI.  r.  57.  which  in  substance  directs  as  follows:  The  lords 
are  to  ballot  for  twenty-six  of  their  house,  and  the  commons  for 
forty  of  their  number:  their  names  arc  again  to  be  put  into  a  box 
to  be  drawn  out  by  lot,  in  presence  of  three  judges,  (one  of  the  court 
of  K  II  one  of  C.  P,  and  one  of  the  exchequer,)  and  of  the  par- 
tics;  and  the  defendant  may  ficrjcntfitority  challenge  thirteen  peers 
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and  twenty  commonerSt  and  he,  as  well  as  ihe  prosecutor,  may 
challenge  as  many  as  they  please  for  cav.se  shown*  The  first  five 
names  of  tiie  peers,  and  the  first  seven  names  of  the  commoners, 
which  shall  be  drawn  without  challenging,  shall  be  returned  by 
the  three  judges  to  the  lord  chancellor,  to  insert  their  names, 
with  those  of  the  three  judges,  in  a  special  tom?tdssion^  for  them,  or 
any  ten  of  them,  of  whom  one  of  the  judges  always  to  be  one,  to 
hear  and  determine  every  such  information,  and  pronounce  judg- 
ment thereon  ;  such  judgment  to  be  enforced  by  the  authority  of 
the  court  of  K.  and  to  be  effectual  and  conclusive  to  all  intents 
and  purposes  whatsoever.  This,  as  well  as  the  former  act  also, 
contains  many  other  directions  relative  to  the  trial,  as  also  rela- 
tive to  the  dispensing  justice,  both  in  criminal  and  civil  cases  in 
India. 

The  above  Stat.  24  Geo.  III.  at.  2.  c.  25.  is  explained  by  stat. 
38  Geo.  111.  c.  8.  as  to  the  forces,  (see  ante.  III.  and  stat*  31  Geo. 
IIL  c.  10.)  the  annual  accounts,  (ante,  II.)  and  the  power  of  the 
commissioners  as  to  salaries  and  gratuities. 

The  stat.  33  Geo.  III.  c.  52.  the  commencement  of  which  in 
India  is  appointed  to  take  place  on  the  1st  of  February ^  17^4j 
being  of  the  greatest  importance  on  this  subject,  that  and  all  the 
subsequent  explaining  statutes  art;  here  presented  in  the  form 
which  seemed  best  adapted  to  elucidate  the  purposes  for  which 
they  were  passed.  As  it  concerns — 1.  The  control  in  Great 
Britain. — 2.  The  governments  abroad. — 3  Patronage,  and  rule  of 
promotion,— 4.  The  general  trade. — <5.  Limitations  on  the  exclu- 
sive trade  to  and  from  India. — S.  What  shall  at  present  be  deem- 
ed illicit  or  clandestine  trade. — 7.  Appropriations  of  the  company^ 
revenue. — 8.  The  method  of  suing  for  forfeitures  and  penalties* 
and  proceedings  as  to  seizures, — 9.  Regulations  of  general  justice 
in  India.—*  10.  The  statutes  repealed — 11.  Regulations  as  to  the 
directors,  and  the  company's  concerns  in  England. 

li  The  act  33  Geo.  IIL  provides  for  the  continuation  of  the  board 
of  control  in  all  its  parts;  except  that  the  person  first  named  in 
the  king*s  commission  is  to  be  president :  and  instead  of  the 
commissioners  being  limited  to  six  privy  council  I  ors,  the  num- 
ber is  indefinite,  resting  in  the  king's  pleasure  ;  of  which,  however, 
the  two  principal  secretaries  of  state,  and  the  chancelEor  of 
the  exchequer,  are  to  be  three;  and  his  majesty  may,  if  he 
pleases*  add  to  the  list  two  commissioners  not  of  the  privy 
council* 

The  king  may  give  5,000/.  a  year  among  such  of  the  commis- 
sioners as  he  pleases;  which,  together  with  the  salary  of  the  se- 
cretary and  officers,  and  other  expenses  of  the  board,  are  to  be 
paid  by  the  India  company,  and  not,  as  formerly,  by  the  civil 
||*>t ;  the  whole  not  to  exceed  1 6,000/.  fit?  annum. 

Oaths  are  prescribed  For  the  commissioners  and  their  officers. 
The  office  of  a  commissioner,  or  chief  secretary,  is  not  to  be  deem- 
ed a  new  office  to  disable  them  from  silting  in  parliament  Nor  is 
the  appointment  of  a  commissioner  not  having  a  salary,  or  of  a 
chief  secretary to  vacate  a  seat.  Three  commissioners  must  be 
present  to  form  a  board. 

The  /towers  of  the  board  are,  in  substance,  the  same  as  under 
Former  acts  of  parliament.    They  arc  to  superintend,  direct,  and 
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control  all  acts,  operations,  and  concerns,  which  relate  to  the 
civil  or  military  government  and  revenues  of  the  British  terri- 
torial possessions  in  India,  subject  lo  the  restrictions  after  men- 
tioned They  and  their  officers  are  to  have  access  to  the  papers  and 
record*  of  the  company, and  to  he  furnished  with  copies  or  extracts 
of  such  of  them  as  shall  be  required.  They  are  also  to  be  furnish- 
ed with  copies  of  all  proceedings  of  general  courts,  and  courts  of 
directors*  within  eight  days;  and  with  copies  of  all  despatches 
from  abroad,  relating  to  matters  of  government  or  revenue,  imme- 
diately after  their  arrival.  No  orders  on  those  ohjects  arc  to  be 
sent  by  the  company  to  India,  until  approved  by  the  hoard;  and 
when  the  commissioners  vary  or  expunge  any  part  of  the  des* 
patches  proposed  by  the  directors,  they  arc  to  give  their  reasons  ; 
and  alJ  despatches  are  to  be  returned  to  the  court  of  directors  in 
fourteen  days.  The  directors  may  state  their  objections  to  any 
aJterutions,  and  the  commissioners  are  to  reconsider  them ;  and 
if  they  interfere  with  what  the  direeLors  deem  matters  of  com- 
merce, the  directors  may  apply  to  the  king-  in  council  to  deter- 
mine betwixt  them.  But  the  board  are  restricted  from  the  ap- 
pointment of  any  of  the  eonjp-oty's  servants.  If  the  directors)  on 
being  called  upon  to  propose  despatches,  on  any  subject  relating 
to  government  or  revenue,  shall  fail  to  do  so  within  fourteen 
days,  the  board  may  originate  their  own  despatches  on  that  sub- 
ject. 

The  board  are  not  to  authorize  any  increase  of  salaries,  or  any 
allowance  of  gratuity  10  he  granted  to  persons  employed  in  the 
company's  service,  except  the  same  shall  be  first  proposed  by  the 
company;  and  their  intention  and  reasons  for  such  grant  are  to  be 
certified  to  both  houses  of  parliament,  thirty  days  before  the  salary 
can  commence. 

The  directors  arc  to  appoint  three  of  their  members  to  be  a 
committee  of  secrecy,  through  whom  despatches  relating  to 
government,  war,  peace,  or  treaties,  may  be  sent  to  and  received 
from  India.  This  committee  and  their  clerks  to  be  sworn  to 
secrecy. 

Orders  of  directors  concerning  the  government  or  revenues  of 
India,  once  approved  by  the  board,  arc  not  subject  to  revocation 
by  the  general  court  of  proprietors. 

-2.  The  forms  of  government  over  the  presidencies  of  Bengal^ 
Fori  St*  Geofgts  and  A'fcdras,  are  continued  in  all  their  essential 
parts.  For  l:e?igai%  by  a  gQvcfine?*general  and  three  members  of 
council.  For  each  of  the  others,  »  governor  and  three  members. 
These  latter,  with  respect  to  treaties  with  the  native  powers  of 
tndia\  levying  war,  making  peace,  collecting  and  applying  reve- 
nues, levying  and  employing  forces,  or  other  matters  of  civil  or 
militant  government,  arc  to  be  under  the  control  of  the  govern- 
wt'Tit-gcucrtrf  of  Ih'tigtU ;  and  are  in  all  caries  whatever  to  obey  their 
orders:.  unhrss  the  directors  shall  have  sent  to  those  settlements 
any  orders  repugnant  thereto  not  known  to  the  government-gene- 
rat;  of  which)  in  that  case,  they  are  to  give  the  government-general 
immediate  advice. 

The  court  of  directors  are  to  appoint  to  these  several  govern- 
ments ;  namelyy  the.  governor-gene  rai,  the  two  other  governors* 
and  the  members  of  all  the  councils  \  and  likewise  the  commander 
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in  chief  of  all  the  forces,  and  the  three;  provincial  commanders 
in  chief.  None  of  the  commanders  in  chief  are,  ex  officio-,  to  be 
of  the  council,  but  they  are  not  disqualified  from  being  so  if  the 
directors  shall  think  fit  to  appoint  them  ;  and,  when  they  are 
members  of  the  council,  they  are  to  have  precedence  of  the  other 
councillors,  The  civil  members  of  council  arc  to  be  appointed 
from  the  list  of  civil  servants  who  have  resided  twelve  years  in 
the  service  in  India* 

The  directors  may  appoint  to  any  of  these  offices  provisionally 
hut  without  salary,  till  I  lie  persons  appointed  shall  actually  succeed 
in  possession.  Any  vacancy  of  governor-general,  or  governor,  when 
no  provincial  successor  is  on  the  spot,  is  to  be  filled  by  the  senior 
of  the  civil  councillors  till  a  successor  shall  arrive;  and  the  va- 
cant seal  in  council  thereby  occasioned,  shall  be  temporarily  sup- 
plied from  among  the  senior  merchants,  at  the  nomination  of 
the  acting  governor-general,  or  governor,  if  only  one  councillor 
shall  then  remain;  and  on  other  occasions,  the  governor-general 
and  governors  may  supply  vacancies  in  council  from  the  list  of 
senior  merchants,  .until  successors  duly  appointed  shall  arrive 
to  take  their  seats.  In  all  these  cases,  the  salaries  and  allow- 
ances are  to  follow  the  acting  members  while  in  office.  If  the 
directors  fail  to  appoint  to  vacancies  in  two  calendar  months, 
after  notification  thereof,  the  king  may  snpply  the  m,  and  the  di- 
rectors shall  not  remove  any  person  so  appointed.  In  alt  other 
cases,  the  directors  have  the  power  of  recalling  or  dismissing  any 
servants  ;  and  the  like  general  power  is  vested  in  the  crown. 
Appointments  made  before  the  act,  not  to  be  disturbed. 

The  commander  in  chief  of  all  the  forces,  when  at  either  of  the 
subordinate  settlements,  is  to  have  a  seat  at  the  council  board,  but 
is  to  have  no  salary  in  respect  thereof;  and  if  the  provincial  com- 
mander is  a  member  of  that  council,  he  may  continue  to  delibe- 
rate, but  his  voice  shall  be  suspended  as  long  as  the  other  shall 
remain. 

Provision  is  made  for  supplying  the  place  of  any  member  of 
council  disabled  from  attending  by  illness. 

The  departure  of  any  governor)  or  member  of  government,  or 
commander  in  chief,  from  Tvdiat  with  intent  to  come  to  Europe, 
or  any  written  resignation  delivered  in  by  them,  shall  be  deemed 
an  avoidance  of  office,  and  the  coming  into  any  part  of  Europe 
shall  be  a  sufficient  indication  of  that  intent.  No  salary  shall  be 
payable  to  any  officer  or  his  agent  during  absence,  unless  employ- 
ed on  actual  service  ;  and  if  any  officer,  unless  absent  on  service, 
never  returns,  the  salary  is  to  be  deemed  to  have  ceased  from  the 
day  of  his  quitting  the  settlement. 

The  act  prescribes  the  order  and  method  of  conducting  business 
at  the  several  council  boards.  Powers  are  given  to  the  governor- 
general,  or  governor,  to  act  contrary  to  the  opinions  of  the  other 
members  of  council,  taking  upon  themselves  the  iole  responsibility* 

Provision  is  made  in  case  of  the  absence  of  the  governor-gene- 
ral, and  his  visiting  any  subordinate  presidency  \  and  in  case  he 
shall  be  in  the  field  without  a  council,  all  the  governments  and 
officers  shall  obey  his  orders,  and  he  alone  shall  be  responsible. 

By  45  GV(?»  I1L  r,  36.  the  court  of  directors  may  appoint  the 
commander  in  chief  on  the  Bengal  establishment  to  be  a  member 
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or  the  council  of  Fart  William  (here,  notwithstanding  the  office  of 
governor -general  of  Fart  William,  and  that  of  commander  in 
'  chief  of  all  the  forces  in  India,  shall  be  united  in  the  same  person. 
The  same  act  provides,  that  such  commander  shall  have  rank  at 
the  board  next  to  the  governor-general,  but  shall  not  succeed  to 
the  government  in  case  of  vacancy,  unless  he  shall  have  been  pro- 
visionally appointed  to  supply  the  same;  but  such  vacancy  shall 
be  supplied  by  the  councillor  next  in  rank. 

AtJ  the  governments  arc,  by  the  act  >3  Geo.  Ill,  52.  laid  under 
restrictions  to  prevent  war  or  extension  of  dominion  in  It?diat  un- 
less hostilities  against  the  company  or  their  allies  shall  render  war 
unavoidable.  The  members  of  subordinate  governments,  acting 
contrary  to  this  act,  or  to  the  directions  of  the  government-general, 
may  be  suspended  or  dismissed  by  that  government,  and  further 
punished,  The  subordinate  presidencies  are  also  required  to 
communicate  all  matters  of  importance  to  the  superior  govern- 
ment with  all  despatch. 

The  governor- general,  and  other  governors,  are  vested  with 
powers  of  apprehending  persons  suspected  of  illicit  cor  res  pond  - 
encc  with  the  enemies  of  the  company  or  of  Great  Britain.  Wit- 
nesses are  to  be  examined,  and  cross-examined,  and  their  evidence 
recorded ;  and  the  parties  may  either  be  tried  in  India,  or  sent 
home  ;  in  the  latter  case,  the  depositions  of  the  witnesses  are  also 
to  be  sent  home,  and  are  to  be  received  in  evidence,  subject  to 
impeachment  in  respect  to  the  competency  of  the  witnesses. 

To  the  acting  president  of  the  several  council  boards  is  given  a 
casting  vote  in  all  cases  of  equality  of  voices. 

By  42  Geo,  III.  c.  29.  the  company  were  authorized  to  reduce 
their  settlement  of  Fori  Marlborough  (at  Bcncootcn  ill  Sumatra,') 
to  a  factory,  subordinate  to  the  presidency  of  Fort  William  in  Ben- 
gal :  the  servants^  who  thereby  became  supernumerary,  were,  under 
the  act,  transferred  to  Fort  St.  George. 

3,  The  directors  are  to  appoint  so  many  cadets  and  writers  only, 
as  to  supply  vacancies  according  to  returns  from  abroad.  Their 
ages  to  be  from  fifteen  to  twenty-two  ;  unless  any  cadet  shall  have 
been  one  year  to  she  king's  service,  and  then  his  age  is  not  to 
exceed  twenty-five  years. 

All  shall  have  promotion  by  seniority  of  service  only*  Three 
vearV  service  qualifies  a  civil  servant  for  a  place  of  500/.  a  year— 
six  years  for  one  oi  1.500/* — nine  years  3,000/,- — twelve  years  4,000/, 
or  upwards.  None  to  take  two  offices  where  the  joint  emoluments 
shall  exceed  this  rule.  (See  anfet  stat.  24  Geo,  III,  c.  25.  dru.  2.) 
By  .7  Geo.  III.  sLat.  2.  e.  GS,  §  7.  two  years  of  the  time  spent  in 
the  college  established  by  the  company  in  England,  by  persons 
above  seventeen  years  old,  shall  be  reckoned  as  time  spent  in  India. 

Nearly  the  same  regulations  are  made  by  33  Geo.  Ill,  c,  52,  re- 
latlve  lo  receiving  presents,  disobedience  of  orders,  and  bargaining 
for  offices,  as  have  been  already  mentioned  in  stat.  24  Gro.  III.  c, 
25.  div.  III.  AM  the  king's  subjects  are  made  amenable  to  all 
courts  of  competent  jurisdiction  abroad  and  at  home  for  all  crimes 
cora.rnin.ed  by  them  in  India.  The  company  may  compound  civil 
actions,  but  arc  absolutely  r<  stneted  from  compounding  or  remit- 
ting any  judgment  or  sentence  whatever  in  criminal  cases. 

Servants  of  the  company,  (under  the  degree  of  a  member  of  coun- 
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cii  or  commander  in  chief,)  after  five  years'  absence,  cannot  return 
with  their  rank,  nor  serve  again,  on  less  detained  by  sickness  or 
unless  it  be  by  leave  of  the  company,  on  a  ballot  of  three  parts  in 
four  of  the  general  court-  In  case  of  sickness,  the  directors  are 
the  judges  in  the  civil  service  \  and  in  the  military,  the  directors 
and  the  board  of  control  jointly- 

4,  The  company's  term  is  extended  for  twenty  years,  from  March 
I,  1794,  subject  to  be  determined  at  or  after  that  period,  on  three 
years'  previous  notice  by  parliament,  signified  by  the  speaker  of 
the  house  of  commons  j  subject,  however,  as  to  the  trade  to  and 
from  India  to  the  following  limitations,  in  favour  of  such  private 
merchants  as  may  choose  to  trade  there.  Iti  other  respects,  and  to 
and  from  China,  and  other  places  beyond  the  Cape  of  Good  Hafie, 
the  former  restrictions  against  private  traders  are  continued  in  force ; 
and  if  the  exclusive  trade,  thus  limited,  shall  be  hereafter  dis- 
enminued,  the  company  are  still  to  retain  their  corporate  capacity, 
with  power  to  trade  with  a  joint  stock,  in  common  with  other  peo- 
ple- If,  however,  any  new  settlement  shall  be  obtained  from  the 
Chinette  government,  separate  from  the  continent  of  rfsia,  an  export 
trade  thither  is  preserved  to  private  merchants  under  certain  re- 
gulations ;  and  there  is  also  a  clause  to  preserve  to  the  southern 
whalers  the  benefit  of  their  carrying  trade  into  the  Pacific  Ocrant 
by  the  way  of  Cafte  Horn,  to  the  northward  of  the  equator,  limited 
to  1 80  degrees  west  longitude  of  London  :  and  ships  from  Abo /ton 
Sound  arc  to  he  licensed  to  trade  from  tfunctr  with  Japan  and  China 
but  are  not  to  bring  any  goods  of  the  produce  or  manufacture  of 
those  countries  to  Great  Britain.    Sec  a»/try  1IL 

By  35  Geo.  IIL  c.  1 15.  (continued  by  42  Geo.  \U.c*  20  §.  6.  during 
the  continuance  of  the  company's  exclusive  right  of  trade  under 
33  Geo.  HL  c>  52.)  the  importation  of  goods  from  India  and  China7 
and  other  parts  within  the  limits  of  the  company's  trade,  is  allow- 
ed in  ships  not  of  British  built,  or  registered  as  such,  having  been 
taken  up  and  employed  in  the  East  Indies  on  account  of  the  com- 
pany ;  and  the  same  ships  are  allowed  also  to  export  goods  to  thtt 
East  Indies  as  British  built  ships. 

By  42  Geo.  IJL  c.  77.  British  built  ships  arc  permitted  to  carry 
on  the  fisheries  in  the  Pacific  Ocean7  which  may  pass  through  the 
straits  of  Magellan*  or  round  Cafte  Born,  ts'c.  without  license 
from  the  Ea$t-Inditi  company  or  the  South  Sea  company. 

5.  All  persons  may  export  and  import  goods  to  and  from  India , 
in  the  comjtam/s  shifi$;  except  that  they  shall  not  export  military 
stores,  ammunition,  masts,  spars,  cordage,  anchors,  pitch,  tar,  or 
copper ;  nor  import  India  calicoes,  dimities,  muslins,  or  other 
piece  goods,  made  or  manufactured  with  silk  or  cotton,  or  wiih 
silk  or  cotton  mixed,  or  with  other  mixed  materials,  unless  it  be 
done  by  leave  of  the  company.  If  the  market  shall  not  be  suffi- 
ciently supplied  with  excepted  articles  of  import  or  export,  (with 
an  exception  of  military  stores  and  copper,)  the  board  of  control 
may  open  that  trade  also  to  individuals-  If  the  company  should 
not  export  1,500  tons  of  copper  annually,  private  traders  may  ex- 
port copper,  in  the  company's  ships,  to  the  amount  of  the  deficiency. 

The  company  arc  to  furnish  private  traders,  till  1796,  with  3,000 
tons  of  shipping  yearly,  computed  on  the  same  principle  as  the 
company's  own  tonnage  is  computed,    The  quantity  mav  be  in* 
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creased  by  order  of  the  board  of  control  to  meet  the  demands 
of  the  private  trader;*  j  and  if  the  board  order  more  than  the  com- 
pany  approvej  they  may  appeal  from  the  order  to  the  king  in  coun- 
cil. And  the  company  are  restricted  from  charging;  any  higher 
freight  than  5/.  ftep  ton  outwards,  and  \5(.  frer  ton  inwards  ;  except 
in  time  of  war, or  in  circum stances  incidental  to  war,  or  prepara- 
tions for  war,  when  they  may  charge  an  increased  rate  of  freight, 
in  a  due  proportion  to  the  rates  at  which  they  shall  takt:  up  their 
own  shipping,  but  tine  proposed  increase  can  only  be  made  by  the 
consent  of  the  foprd  of  control i  before  whom  the  directors  are 
also  required,  in  179^  and  every  third  year  afterwards,  to  lay  a 
statement  of  the  affairs  of  shipping ;  and  to  abide  by  their  order, 
touching  any  continuance,  increase,  or  abatement  of  the  rate  of 
freight  on  private  trade* 

Private  traders  arc  required  tu  notify  to  the  company's  secreta- 
ry at  home,  and  to  the  proper  officers  in  India^  at  a  time  limited) 
the  quantity  of  tonnage  wanted  by  them  for  the  ensuing  season, 
with  the  place  of  destination)  and  the  time  when  the  goods  will 
be  ready  for  shipping.  At  home,  this  notice  is  to  be  given  before 
the  3 1st  of  August  for  the  ships  of  the  ensuing  season)  and  before 
the  Uth  of  Srf;t<m6er,ihcy  are  to  deposit  the  sum  for  the  tonnage, 
or  give  security  to  the  directors  for  payment  of  it.  Before  the 
30th  of  October  they  are  to  deliver  a  list  of  the  sorts  and  quantities 
of  the  goods  intended  to  be  sent.  In  failure  of  having  them  ready, 
by  the  day  specified  in  the  notice,  they  are  lo  forfeit  their  deposit, 
or  the  security,  and  idso  their  tonnage  for  that  turn,  Similar  roles 
are  prescribed  for  shipping  goads,  &c.  in  India;  but  it  ts  left  to 
the  governments  there  to  fix  the  times,  and  to  name  the  officers, 
to  whom  notices  are  to  be  given.  The  company  is  to  have  the 
benefit  of  aSl  forfeited  and  vacant  tonnage,  and  it"  more  is  demanded 
for  private  trade  than  the  quantity  limited,  every  person  is  to  have 
his  due  proportion;  and  notice  is  to  be  given  him  thereof  seven 
days  before  the  day  for  making  the  deposits.  All  private  trade  is 
to  be  registered  in  the  company's  books,  and,  in  default  of  being 
registered,  it  is  to  be  considered  as  illicit  trade,  and  punishable 
accordingly. 

The  restrictions  of  the  law  against  the  company's  servants,  or 
others,  from  acting  as  factors  for  foreigners,  or  lending  money  to 
foreign  companies,  or  on  bottomry  of  their  ships,  or  assisting  them 
with  remittances  by  bills,  are  repealed.  And  all  legal  impediments 
lo  the  recovery  of  debts,  under  any  pretence  that  they  were  ~u\- 
curred  illicitly,  and  against  the  letter  of  these  abrogated  laws,  are 
removed;  and  alt  persons  in  India,  not  specially  prohibited  by  the 
company,  or  restricted  by  their  covenants,  arc  authorized  to  act  as 
mercantile  agents  for  any  who  may  choose  to  employ  them ;  and 
if  there  shall  be  a  v>rant  of  factors  (properly  qualified  and  authori- 
zed) the  company  are  to  license  fr  me  merchants,  with  the  appro- 
bation of  the  board  of  control,  so  that  there  may  bo  always  a  pro* 
,per  supply  of  agents  for  cticiduc'jng  the  private  trade  abroad*  But 
the  becoming  factors  i^  not  to  exempt  any  persons  from  being  ame- 
nable to  the  genera,!  authorities  of  the  governments  in  India;  and 
all  agents  are  restricted  from  going  beyond  ten  miles  from  sonic 
principal  settlement  without  special  leave. 

As  a  further  relief  to  private  traders,  the  duty  of  5  percent,  grant- 
ed by  an  act  of  King  mlliantj  on  goods  imported  in  private  trade. 
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is,  in  respect  to  tlie  India  trades  repealed;  and  the  company *s  for- 
mer charge  of  2  per  cent,  discontinued  ;  and  in  lieu  of  these,  and 
in  satisfaction  of  the  expenses  of  unshipping,  hoy age,  cartage, 
warehouse-room,  sorting,  lotting,  and  selling  private  goods,  the 
company  w  to  have  3/  per  cent,  on  the  gross  amount  of  the  sales 
of  private  trade,  the  customs  thereon  included.  The  repeal  or 
the  allowance  thus  substituted,  is  however  not  to  extend  to  special 
engagements  made  between  the  company  and  any  of  their  officers 
touching  their  privileges. 

For  the  case  of  manufacturers,  who  may  import  any  aTtieles  of 
raw  materials,  rules  or  by-laws  are  to  be  framed  and  established 
for  bringing  them  to  as  early  asale  as  possible  ;  and  for  preventing 
any  undue  preference  in  the  sales  of  the  same  commodity  amongst 
any  of  the  importers, "whether  the  goods  belong  to  the  company  or 
10  individuals,  the  sales  arc  to  be  open  and  public,  by  inch  of  can- 
die,  and  the  whole  consignment,  bought  in  by  the  private  importer, 
is  to  be  delivered  out  to  him,  on  payment  only  of  the  duties  and 
other  dues  thereon.  All  other  goods  imported  in  private  trade  are 
to  be  sold  and  treated  as  heretofore,  according  to  the  by-laws  of 
the  company;  and  all  goods  in  private  trade  are  to  pay  to  govern- 
ment the  same  customs  as  goods  imported  by  the  company  on 
their  own  account. 

And  inasmuch  as  the  allowance  of  3  per  eenr.  and  the  rates  of 
freight,  will  he  insufficient  to  indemnify  the  company  their  actual 
charges  upon  private  trade,  the  legislature  has  exempted  the  com- 
pany from  actions  for  losses  or  embezzlements,  which  a  common 
carrier  might,  in  ordinary  cases,  be  liable  by  law  to  make  good  to 
the  owner.  But  the  act  provides  that  the  company's  officers,  and 
all  persons  through  whose  means  or  negligence  any  loss  shall  hap- 
pen, shall  be  liable  to  make  it  good  to  the  owner;  and  it  gives  a 
further  remedy  to  the  owner,  in  certain  cases,  to  recover  sattsfac* 
tion,  by  enabling  him  to  prosecute  under  the  written  engagements 
or  securities  taken  by  the  company  for  the  sale  keeping  of  their 
own  merchandise.  All  the  laws  prohibiting  the  import  of  goods 
from  any  other  place  than  that  of  their  growth,  and  for  continuing 
ail  prohibitory  laws,  in  respect  to  the  consumption  or  wearing  of 
foreign  manufactures,  arc  continued.    (See  tit.  Navigation  Acts.) 

By  37  Geo,  LIL  c.  &7.  §23,  the  United  States  of  America  were  al- 
lowed to  trade  to  the  British  territories  in  India,  conformable  to 
the  treaty  of  commerce  with  America^  and  during  that  trcaiv- 

By  37  Geo.  HI.  c.  1 1 7*  vessels  of  friendly  countries  may  import 
into,  and  export  from,  the  British  possessions  in  India,  goods  per- 
mitted by  the  Plant -J/irfia  directors,  not  contrary  to  treatiesvor  law, 

G.  All  the  old  laws  for  preventing  clandestine  trade  with  Indiay 
arid  from  lending  to,  or  assisting,  or  being  concerned  with,  foreign 
companies,  or  foreign  traders,  are  wholly  abrogated,  and  the  fol- 
lowing provisions  are  substituted  in  their  place  ;  observing  that  the 
penalties  are  made  to  extend  only  to  such  of  his  majesty's  subjects 
as  belong  to  Great  Britain,  Guernsey^  Jersey,  sHdentcy%  Sqrfc,  Man, 
Faro  In/asy  or  to  the  colonies,  islands,  or  plantations  in  Ameriea 
or  the  tVeat  Indies;  and  that  all  vessels  and  goods  forfeited  may 
be  seized  by  any  of  the  company's  officers  in  India  or  China. 

Persons  goin^  unlawfully  to  India,  and  trafficking  there,  forfeit 
ships*  vessels,  goods  and  merchandise!  and  double  the  value  there- 
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of;  one-fourth  to  the  informers,  and  three-fourths  to  the  company, 
they  paying  thereout  the  costs  of  prosecution. 

Persons  unlawfully  going  to  India  f  shall  be  deemed  unlawful 
traders,  and  subject  to  the  foregoing  penalties  and  forfeitures,  and 
maty  also  be  prosecuted  as  for  a  crime  and  misdemeanor,  and  be 
liable  to  fine  and  imprisonment.  One  moiety  of  the  fine  goes  to 
the  king,  the  other  to  the  company,  if  they  prosecute,  or  else  to 
any  other  informer. 

Persons  unlawfully  resorting  to  Indiay  may  be  seized  and  sent 
home  for  trial  \  ami*  on  arrival,  ihey  are  to  give  bail,  or  be  com- 
mitted to  prison. 

Persons  dismissed  the  service,  or  whose  licenses  shall  have  ex- 
pired, if  they  continue  in  India,  are  to  be  considered  as  illicit  tra- 
ders, and  are  made  subject  to  penalties  and  forfeitures  of  goods, 
&c.  as  such- 
Goods  shipped  clandestinely,  or  such  as  are  restricted  by  the  act, 
and  goods  unshipped  at  sea,  shall  be  seized  and  forfeited,  with 
double  the  value;  and  the  master,  or  other  officer,  kno<iyint*ly  per- 
mitting or  suffering  the  same,  shall  forfeit  all  his  wages  to  the 
company  ;  to  be  deducted  out  of  the  moneys  payable  to  the  own- 
ers, and  he  disabled  from  again  acting  in  the  service. 

Any  who  shall  solicit  for,  or  accept  a  foreign  commission  to  sail 
to,  and  trade  in.  India,  shall  forfeit  50o/.  hall  to  the  company,  and 
hull  to  the  prosecutor,  or  the  whole  to  the  company,  if  they  shall 
prosecute. 

All  governors  and  councillors  are  prohibited  from  trading,  ex- 
cept for  the  company;  and  all  collectors,  supervisors,  and  others 
employed  in  the  revenues  of  Bengal)  Bakat%  and  Ori$.?ay  or  their 
agents,  or  any  in  trust  for  them,  arc  prohibited  from  inland  tradej 
except  for  the  company.  The  judges  of  the  supreme  court  of 
judicature  in  Btngat,  are  absolutely  prohibited  from  traffic;  and 
none,  without  the  permission  of  the  company,  shall  trade  in  salt,' 
beetle-nut,  tobacco,  or  rice,  on  pain  of  forfeiture  of  the  goods,  and 
treble  the  value,  one  moiety  to  the  company,  and  the  other  to  the 
prosecutor. 

None  shall  send  goods  from  India  to  the  continent  of  Euro/te  by 
any  other  channel  than  as  allowed  by  the  act,  on  pain  of  forfeiture 
of  double  the  value ;  but  this  restriction  is  not  to  extend  to  mat- 
ters of  agency,  only  on  the  account  bond  Jide  of  any  foreign  com- 
pany, or  foreign  merchant.    See  div,  5. 

7.  Appropriation.  First  in  India.  The  territorial  revenues 
are  to  be  applied,  in  the  first  place,  in  defraying  all  charges  of  a 
military-  nature.  Secondly,  in  payment  of  the  interest  of  the  debts 
there  already,  or  hereafter  to  be,  incurred*  Thirdly,  in  payment 
of  the  civil  and  commercial  establishments.  Fourthly,  in  pay- 
ment of  not  less  than  one  million  ficr  annum*  for  the  company's 
investments  of  goods  to  Eurofit\  and  remittances  and  investments 
to  China  ;  and  the  surplus,  if  any,  is  to  be  applied  in  the  discharge 
of  debts,  or  such  other  purposes,  as  shall  be  directed  from  home. 
The  sum  allowed  for  investments  may,  from  time  to  time,  be  in- 
creased to  the  extent  fjf  the  diminution  made  in  ilie  annual  amount 
of  the  interest  of  debts  which  shall  be  paid  in  India,  or  transfer- 
red home ;  for  which  transfer,  provision  is  made  to  an  extent  of 
500,000/,  a  year,  by  bills  of  exchange  to  be  drawn  upon  the  com- 
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pany  j  and  if  the  creditors  shall  not  subscribe  to  that  amount*  other 
persons  may  subscribe,  and  the  money-  advanced  by  them  for  bills 
is  to  be  applied  in  discharge  of  such  debts,  nod  this  rule  is  to  be 
continued  till  the  India  debts  shall  be  reduced  to  two  millions. 
The  company  may  increase  these  transfers  home,  but  the  govern- 
ments abroad  are  restricted  from  exceeding  the  above  amount 
without  their  orders.    (See  stau  34  Geo.  Ill,  c.  41.) 

Secondly  as  Ionic*  The  net  produce  of  the  Company's  funds  at 
home,  after  payment  of  current  charges,  are  thus  appropriated- 
First,  in  payment  of  a  10  fier  cent,  annual  dividend*  on  the  pre- 
sent, W  any  increased  amount  of  the  capital  stock  of  the  company - 
SecondJy,  of  500,QQ0f«  far  annum^  to  be  set  apart  on  the  first  of 
Marzh,  and  the  first  of  September^  half  yearly  j  and  applied  in  the 
discharge  of  the  before-mentioned  bills  of  exchange,  for  the  afore- 
said reduction  of  the  India  debt.  Thirdly,  of  a  like  annual  sum 
of  500,Goo/.  to  the  exchequer,  to  be  applied  by  parliament  for  the 
use  of  the  public,  and  to  be  paid  on  the  first  of  January ,  and  the 
first  of  Juliji  half  yearly,  by  equal  instalments.  And,  lastly,  the 
surplus  may  be  applied  in  the  more  speedy  reduction  of  the  India 
debt,  till  reduced  to  two  millions,  or  in  discharging  debts  at  home, 
so  as  not  to  diminish  the  loud  debt  below  1,500,000/.  Subject  to 
these  appropriations,  and  after  the  debt  in  India  is  reduced  to  two 
millions,  and  the  bond  debt  at  home  to  1,500,000/,  (See  ante^  II.) 
one  sixth  part  of  the  ultimate  surplus  is  to  be  applied  to  an  in- 
crease of  dividend  of  the  capital  stock,  and  the  remaining  /uf- 
sixths  is  to  be  made  a  guaranty  fund,  or  collateral  security  for 
the  company's  capital  stock,  and  their  dividend  of  10  per  cent,  un- 
til such  fund,  by  the  moneys  paid  by  the  company,  and  the  inte- 
rest thereof,  shall  have  amounted  to  twelve  millions;  and,  after 
that  time,  the  said  Jivc-sixths  of  the  surplus  is  to  belong  to  the 
public  in  full  right.  These  Jive-sixths  are  to  be  paid  into  the 
/':.■-.'/-,  and  laifl  out  in  the  purchase  of  redeemable  annuities,  in  the 
names  of  the  commissioners  for  the  reduction  of  the  national  debt, 
who  are  also  to  receive  the  dividends,  and  lay  them  out  in  like 
manner,  until  twelve  millions  have  been  invested.  That  being 
accomplished,  the  annual  dividends  of  the  stock  purchased  there- 
with, are,  in  the  first  place,  to  make  good  any  defalcation  in  the 
company's  revenues,  to  pay  the  10  ficr  ce?it.  dividend,  and  subject 
thereto,  those  dividends  are  to  belong  to  the  public.  If,  on  the 
company's  exclusive  trade  being  determined,  their  own  assets  shalt 
prove  insufficient  to  make  good  their  debts,  and  also  their  capital 
stock  rated  at  200  per  cewf.  the  excess  of  such  guaranty  fund  is 
to  make  good  the  deficiency,  as  far  as  u  will  extend ;  and  in  the 
event  of  the  company  discontinuing  their  trade  altogether,  the  ex- 
cess is  to  belong  to  the  public.  But  if  the  company  shall  continue 
to  trade  with  a  joint  stock,  then  the  overplus,  and  the  annual  divi- 
dends thereof,  are  to  remain  as  a  like  guaranty  for  a  dividend  of 
10  fter  cent,  and  for  the  capital  rated  at  20U/,  per  cent,  as  long  as  the 
company  shall  trade  with  a  joint  stock  ;  but,  subject  to  ihc  making 
good  any  such  deficiencies,  the  said  fund  is  to  be  deemed  the  pro- 
perty of  the  public. 

If  the  bond  debt  at  home,  or  the  debts  abroad,  after  being  re- 
duced to  the  sums  before  limited,  shall  be  again  increased,  the 
farmer  appropriation  is  to  be  revived  until  those  debts  shall  be 
again  diminished  to  their  respective  standards  before  limited. 
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Any  deficiency  in  the  funds  to  make  good  the  5O0,Q0Of+  to  the 
exchequer  in  any  year,  is  to  be  made  good  in  the  excesses  of  sub- 
sequent years  ;  unless  it  happens  in  time  of  war,  or  by  circum- 
stances incidental  to  war  j  in  which  case  the  deficiencies  are  not 
to  be  carried  forward  as  a  debt  on  the  annual  funds  of  the  compa- 
ny, nor  to  be  brought  forward  as  a  debt  to  be  paid  by  the  compa- 
ny, unless  only  in  the  event  of  their  assets,  on  the  conclusion  of 
the  exclusive  trade,  affording  more  than  sufficient  to  make  good 
the  capital  stock  rated  at  200/.  fter  cent,  but  any  excess  of  such  as- 
sets, beyond  that  amount,  is  liable  to  make  good  the  deficiency  of 
any  such  payments  to  the  public  ;  no  interest  is  to  be  computed  in 
the  mean  time  on  such  deficiency. 

The  securities  given  by  the  cashiers  of  the  bank  are  to  extend 
to  the  moneys  they  may  receive  under  this  act,  and  the  treasury  is 
to  direct  the  allowances  for  management ;  and  if  the  company  make 
default  in  any  payments  directed  by  the  act,  they  may  be  sued, 
and  shall  pay  15/.  ficr  cent,  damages,  with  costs  of  suit, 

The  statute  directs  the  manner  in  which  receipts  shall  be  given  ; 
and  a  power  is  lodged  in  the  treasury  to  give  the  company  further 
time  for  payment  in  cases  of  exigency.  And  it  is  declared  that 
neither  the  claims  of  the  public,  nor  of  the  company,  to  the  terri- 
tories in  Jndia^  shall  be  prejudiced  by  the  statute,  beyond  the  pro- 
longation of  the  term  in  the  exclusive  trade.  The  statute  also 
contains  a  clause  of  mutual  acquittal  of  all  outstanding  demands 
between  the  crown  and  the  company,  to  the  34ih  day  of  December , 
1792. 

The  statute  recognises  the  rights  of  the  company  to  a  sum  of 
4Gr)S9&;.  7$.  Ad.  in  money,  and  9475Q£<  liatt-lndia  stock;  (which 
sums  constitute  the  separate  fund  of  the  company,  established  un- 
der the  act  of  173)  ;)  and  it  is  observed,  that  it  will  be  more  for 
the  general  interest  of  the  company  to  continue  that  money  em- 
ployed in  trade,  computing  an  interest  upon  it,  and  to  make  it  a 
fund  for  a  permanent  increase  to  their  dividend  of  10s.  ficr  cent. 
than  to  draw  it  from  their  trading  capital  for  any  sudden  distribu- 
tion. And  it  then  authorizes  and  limits  the  company  to  make  a 
dividend  from  this  separate  fund,  and  the  interest  thereof,  after 
the  rate  of  10*.  fter  cent,  ficr  annum,  during  their  further  term  in 
the  exclusive  trade  ;  and,  at  the  end  of  the  term,  it  gives  them  a 
power  of  disposing  of  the  remainder  of  this  fund  as  they  shall 
think  fit- 

The  company  are  not  to  grant  any  pensions  or  new  salaries  be- 
yond 200A  fter  annum,  to  any  one  person,  without  the  consent  of 
the  board  of  control ;  and  they  are  to  lay  before  parliament,  an- 
nually, a  list  of  all  their  establishments  abroad  and  at  home,  in 
which  all  pensions  and  new  salaries  are  to  be  particularly  noticed! 
aid  also  complete  accounts  of  all  their  affairs,  receipts  and  outgo- 
ings of  the  preceding  year,  with  estimates  for  the  following  year. 

8,  The  statute  gives  a  right  of  suing  by  action,  bill,  or  infor- 
mation, in  any  of  the  courts  of  Westminster^  (in  which  case  the 
venue  is  to  be  laid  in  London  or  Middlesex^  or  hi  the  supreme 
court  of  judicature  in  Bengal,  or  the  mayor's  court  at  Madras  or 
Bombay  ;  and  in  such  suits  the  legality  of  seizures  of  persons, 
ships*  or  goods,  is  made  cognisable.  In  cases  of  misdemeanors, 
the  offenders  are  punishable  by  fine  and  imprisonment;  and  if 
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abroad,  they  may  be  sent  home,  as  part  of  the  punishment ;  and  a 
cafiiavi  for  arresting  the  accused  party,  is  given  hi  the  first  instance, 
which  may  be  compounded  Tor  by  bail. 

For  securing  to  the  crown  the  duties  for  goods  unlawfully  traf- 
ficked with,  in  the  cases  of  forfeiture  of  goods,  the  attorney-general 
may  prosecute  the  offenders,  or  their  partners,  by  bills  in  a  court 
of  equity,  waiving  penalties,  and  the  defendants  shall  make  full 
discovery  ol  lheirillic.it  traffic  upon  oath,  and  shall  be  decreed  to 
pay  all  the  duties  thereupon  to  government,  and  30/.  fler  tent,  on 
the  value  of  the  goods  to  the  company,  and  shall  be  relieved 
against  all  other  forfeitures.  The  company  may,  in  like  manner, 
proceed  against  offenders  by  bill  m  equity,  and  if  they  fail  they 
.shall  pay  costs.  Defendants  arc  to  pay  cor,ts  to  the  crown  and  to 
the  company,  when  the  decree  shall  be  against  thcin.  Other 
usual  regulations  are  made  as  to  informers,  pleadings,  &c. 

9.  The  jurisdiction  of  the  supreme  court  of  judicature  at  Fort 
William^  in  causes  of  admiralty,  made  to  extend  to  the  high  seas 
at  large  j  thereby  a  defect  in  stat,  13  Gfo.  III.  c.  63.  for  constitu- 
ting that  court,  is  cured. 

For  increasing  the  number  of  magistrates  in  Bengal,  Madras 
and  Bombay the  supreme  court  of  judicature  in  Bengal  is  to  issue 
commissions  of  the  peace,  in  pursuance  of  orders  issued  in  coun- 
cil for  that  purpose  ;  and  any  of  the  justices,  so  appointed,  may, 
by  order  in  council,  sit  also  in  the  courts  of  oyer  and  terminer) 
taking  the  oaths  of  justices  in  England^  (excepting  the  oath  pre- 
scribed by  the  act  of  the  18  Geo.  11.  relating  to  qualification  by 
estate.)  The  proceedings  and  judgments  of  justices  may  be  re- 
moved to  the  court  of  oyer  and  terminer  by  certiorarit  but  cannot 
be  set  aside  For  want  of  form  but  on  the  merits  only.  The  jus- 
tices may  also  associate,  with  the  judges  in  causes  appealed}  when 
called  upon  so  to  do. 

The  governments  abroad  may  appoint  coroners  to  take  inquests 
upon  the  bedies  of  persons  coming  to  an  untimely  end,  and  ap- 
point fees  to  be  paid  for  that  duly. 

The  justices  of  the  peace  may  appoint  scavengers,  and  raise 
money  by  assessments,  for  cleansing,  watching,  and  repairing  the 
streets  of  Calcutta}  Madras  and  Bambay  ;  they  may  also  license 
houses  for  retailing  spirituous  liquors,  and  fix  the  limits  of  these 
towns ;  and  none  are  to  retail  spirits  but  such  as  they  shall  so  li- 
cense, under  the  penalties  of  the  laws  of  Great  Britain. 

By  47  Geo.  III.  &  2.  c.  68.  the  governor  and  council  at  Madras 
and  Bombay,  are  empowered  to  make  regulations  for  the  good  order 
of  those  towns  and  their  dependencies;  subject  to  the  appeal  given 
by  13  Geo.  HI.  c.  63.  The  governor  and  council  at  Bombay  may 
make  regulations  for  the  provincial  courts.  The  governors  and 
council  of  Madras  and  Bombay  arc  made  justices  of  peace  for 
those,  towns,  and  empowered  io  issue  commissions  to  the  compa- 
ny's servants  to  be  justices  of  the  peace  in  the  places  subordinate 
to  the  respective  councils,  without  control  from  the  governor-ge- 
neral and  council  at  Fort  William* 

By  37  Geo,  111.  ft  142.  §  30.  British  subjects  are  prohibited 
from  lending  any  money,  or  being  concerned  in  raising  any,  for 
native  princes,  without  the  consent  of  the  court  oi  directors,  or 
the  governor  in  council  at  the  settlement.  Persons  offending  may 
be  prosecuted  for  a  misdemeanor,  and  the  securities  are  declared 
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void.  Spe  46  Geo.  IlL  c.  133.  for  carrying  into  effect  an  agree- 
ment between  the  company  and  the  private  creditors  of  the  nabobs 
of  the  Camartc. 

By  47  Geo.  III.  6t.  2.  c.  68.  Sec,  the  several  governments  m 
India  are  empowered  to  establish  public  banks  there  :  and  the  com- 
pany's servants  arc  allowed  to  subscribe  to  them.  No  judge  of  the 
courts  there  can  be  a  director.  §  8,  9,  10. 

10.  The  acts,  or  parts  of  acts,  repealed*  are  as  follows :  Stat.  9 
&  10  W.  lit  c  44.  §  81.  The  whole  of  the  temporary  stat.  5  Geo. 
I.e.  31.  and  so  much  of  the  several  statutes  as  continued  it  in 
force,  Stat.  7  Gt  o.  I.  c.  21.  §  1  to  9.  The  whole  of  stat.  9  Geo. 
t  c.  26,  Stat,  3  Geo,  II.  r,  14.  §  9.  Stat.  17  Gfo.  II.  c.  17.  §  11. 
Stat.  10  Geo,  III.  c,  47.  §  L  6c  2.  Stat.  13  Geo.  III.  c,  63.  §  23  to 
29.  and  §  32.  to  35.  Stat.  2 1  Gro.  III.  c.  65.  §  29.  Stat.  24  Gto.  III. 
e,  25.  §  3.  13.  29  and  31.  The  whole  of  stat.  26  Geo,  HI.  c.  16. 
and  stat.  26  Geo.  Ill,  c*  57.  §  32,  33. 

The  repeal  is  not  to  extend  to  offences  committed  before  the 
commencement  of  the  act,  nor  is  it  to  afTect  the  powers  of  the 
former  board  of  control,  until  a  new  one  shall  be  appointed ;  nor 
to  affect  the  powers  given  to  the  board  by  stats.  28  Geo.  III.  c.  8. 
31  Geo.  III.  c.  10.  concerning  the  forces  in  India, 

The  exclusive  right  of  trading  granted  to  the  company  by  9  Ec  10 
Wm.  III.  c.  44.  has  never  been  put  an  end  to,  and  any  infringement  of 
it  is  a  public  wrong  :  and  though  such  parts  of  that  act  us  inflicted 
penalties,  &c.  were  repealed  by  33  Geo*  III.  c.  52*  which  enacts 
that  no  acts,  or  parts  of  acts,  thereby  repeated,  shall  be  pleaded  or 
set  up  in  bar  of  any  action*  Sec.  it  is  competent  to  underwriters, 
who  have  subscribed  policies  on  ships  trading  to  the  East  Indies, 
in  contravention  of  the  statute  of  William  111.  to  avail  themselves 
of  the  illegality  of  such  trading  in  an  action  brought  on  the  poli- 
cies.   6  Term  Rep.  K.  B.  723,    1  Bos.  &  Pull.  272. 

11.  By  33  Geo.  III.  c.  52.  a  special  oath  is  prescribed  to  be 
taken  in  future  by  the  directors  of  the  company,  prohibitory  of 
their  acting  as  directors  when  concerned  in  buying  from,  or  sell- 
ing to,  the  company  any  goods;  and  prohibitory  of  their  being 
concerned  in  any  shipping  employed  by  the  company,  or  accepting; 
any  present  for  any  appointment  of  office,  or  of  being  concerned  in 
any  private  trade  contrary  to  the  act. 

By  36  Geo.  III.  c.  1 19.  and  c>  127.  the  company  were  empowered 
to  purchase  houses  and  ground  to  enlarge  their  warehouses. 

By  37  Geo.  III.  c.  74.  they  were  allowed  to  pay  two  regiments  of 
infantry  for  defence  of  their  houses  and  warehouses. 

By  39  Geo.  III.  c,  59.  (explained  by  39  8c  40  Geo.  III.  c  59.  and 
41  Geo.  111.  (U.  K.)  c.  21.)  certain  goods  imported  from  the  East 
Indies  are  permitted  to  be  warehoused  in  England  for  exportation, 
and  the  duties  thereon  arc  regulated. 

By  39  G. "0,  IlL  e.  89.  for  regulating  the  manner  in  which  the 
company  shall  hire  and  take  up  ships  for  regular  service,  it  is  di- 
rected that  they  shall  not  employ  any  ships  in  their  service  but 
such  as  shall  he  contracted  for  for  six  voyages;  and  that  they  shall 
advertise  for  proposals  for  building  and  freighting  ships,  and  shall 
accept  the  lowest  terms.  This  act  is  explained  and  modified  by 
:he  temporary  act  43  Geo.  III.  c.  63.  (which  is  explained  by  43 
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Geo.  III.  c.  13?.  and  is  revived  and  in  force  to  25th  March,  1813) 
by  46  Geo.  III.  c.  85«) 

By  39  GttJ.  III.  e.  303.  fas  combined  with  the  general  annual 
mutiny  acts,)  the  recruiting  the  forces  of  the  company  in  England 
is  regulated.  Till  embarkation  they  are  governed  under  the  mu- 
tiny acts;  and  afterwards,  under  27  Geo.  II.  c  9.  &c.   See  aiitt\lU. 

By  43  Geo.  \li.c.  S3,  the  company  were  empowered  to  defray 
the  expense  of  volunteer  corps  raised  by  them  for  the  protection  of 
their  Warehouses  and  property  in  London. 

EAST1NTU5,  Sax,  East-  Tyne~\  An  easterly  coast  or  country; 
also  the  east  street ,  east  side  of  a  river,  ike.    Leg.  K.  Edw.  I. 

EASTLAND  COMPANY.  This  company  subsisted  under  a 
charter  granted  by  Queen  Elizabeth  in  1579,  for  regulating  the 
commerce  into  the  ca&t  country;  a  name  anciently  given,  and  still 
continued  by  mercantile  people,  to  the  ports  of  the  Baltic  sea,  more 
particularly  those  oF  Frusta  and  Livonia.  They  Were  by  this  char- 
ter to  enjoy  the  sole  trade,  through  the  sound,  into  Norway,  Swe- 
de?!, Poland)  Lithuania,  (excepting  Narva,  which  was  within  the 
charter  of  the  Russia  company)  Ptiisnta,  and  also  Pomerania,  from 
the  riv  er  Odery  eastward,  Dantjdek,  Elding,  and  Koningsburgh;  also 
to  Copenhagen  and  Ettmore,  and  to  JFinland,  Gothland,  Borniiolm^ 
and  GrftauL  This  charter  was  confirmed  by  another  from  Charles 
I.  in  1629. 

By  the  Stat.  25  Car.  II.  c.  7.  the  following  provisions  were  made 
for  laying  open  a  very  considerable  part  of  this  trade  :  It  was  de- 
clared lawful  for  any  native  or  foreigner,  at  all  times,  to  have  free 
liberty  fo  trade  into  and  from  Sweden,  Denmark,  and  Norway,  not- 
withstanding the  charter  to  the  Eastland  merchants,  or  any  other 
charter.  And  further,  that  every  person,  being  a  subject  of  this 
realm,  might  be  admitted  into  the  fellowship  of  merchants  of  Kant- 
land  on  paying  40*.  and  no  more.  §  5,  6,  Which  latter  provision 
made  the  trade  to  the  other  parts  within  the  limits  of  the  charter 
easily  accessible. 

EAT  INDE  SINE  DIE,  Words  used  on  the  acquittal,  Sec.  of  a 
defendant  that  he  may  go  without  day,  i.  e.  he  dismissed.  See  tit. 
Judgment. 

EAVES-DROPPERS.  Persons  that  listen  under  walls  or  win- 
dows, or  the  caves  ol  a  house,  to  hearken  after  discourse,  and 
thereupon  to  frame  slanderous  and  mischievous  tales,  are  a  com- 
mon nuisance,  and  presentable  at  the  court-leet;  or  are  indictable 
at  the  sessions,  and  punishable  by  fine,  and  finding  sureties  for 
good  behaviour.  Kitch,  of  Courts,  20.  4  Comm.  169<  See  tit, 
Good  Behai'iour. 

EBDQMADARIUS,  An  ebdomadary,  or  officer  appointed 
weekly  in  Cathedral  churches,  to  supervise  the  regular  performance 
of  divine  service,  and  prescribe  the  particular  duties  of  each. per- 
son attending  in  the  choir,  as  to  reading,  singing',  praying,  Sec  To 
which  purpose  the  cbdomadary,  at  the  beginning  of  his  week]  drew 
in  form  a  bill  or  writing  of  ike  respective  persons,  and  their  se- 
veral offices  called  tabula;  whereupon  the  persons  there  cntrrcd 
were  styled  intabxtati;  This  is  manifested  in  the  statutes  of  the 
Cathedral  Church  of  St.  Paid,  digested  by  Dr.  Eal/ih  Baldock.  dean 
of  3fr.  Paul's,  anna  1395,  MSS. 
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EBEREMORTII,  EBEttEMORS,  EBERE MURDER,  Stix^ 
Bare  or  downright  murder.    Leg,  tint.  L  c.  12-    See  tit,  Abcrc- 

niureirr, 

ECCLESIA,  Ikt.'j  The  place  w  lie  re  God  is  served,  common- 
ly called  church  :  Bat  in  law  firocrtdingx7  according  to  2HtzAtr~ 
bvn,  this  word  intends  a  parsonage  ;  for  so  he  expresses  it  in  a 
question]  whether  a  benefice  was  ecclexto  sive  cafttlla,  &c>  Fife* 
Ar.  B.  %%    2  £&jr.  363. 

ECCLESIA  SCULPTURA,  The  image  or  sculpture  of  * 
church  in  ancient  times,  which  was  often  cut  out  or  cast  in  plate 
or  other  metal,  mid  preserved  as  a  religious  treasure  or  relic,  and 
to  perpetuate  the  memory  of  some  famous  churches.  Mon.  -ting. 
(Ofn  3,  fi.  309, 

ECCLESIASTICAL,  Denotes  something  belonging  to,  or  set 
apart  for  the  church  ,  as  distinguished  from  civil  or  secular^  with 
regard  to  the  world. 

Ecclesiastical  Corporations,  Are  where  the  members  that 
compose  it  arc  uftirimul  persons.  They  were  erected  for  the;  fur- 
therance of  religion,  and  perpetuating  the  rights  of  the  church. 
See  lit.  Corporation. 

Ecclesiastical  Courts.    See  tit.  Court*  Ecclesiastical. 

Ecclesiastical  Jurisdiction.  By  stat.  37  Hen.  VIII.  c.  17. 
the  doctors  of  the  civil  law,  although  they  be  laymen,  See.  may 
exercise  tcclesidstical  jurisdiction. 

Ecclesiastical  Laws.  See  tit.  Canon  Law>  Courts  Ecclesias- 
tical. 

Ecclesiastical  Persons,  or  Ecclesiastics.  JScclewttQticif] 
Churchmen,  persons  whose  functions  consist  in  performing  the 
service,  and  keeping  up  the  discipline  of  the  church,  bee  tit. 
Gtergij. 

EDESTIA,  From  JEdes,  used  in  some  old  charters  for  buildings. 

EDI  A,  Aid  or  help.  Thus  Du  Fresne  interprets  it;  but  Cowcl 
says  it  signifies  ease, 

EDICT,  edictum."]  An  ordinance  or  command;  a  statute,  Mff. 
Law  Diet. 

EEL-FARES.    A  fry  or  brood  of  eels.    Stat.  25  Hen,  VIII. 
EFFEERERS.    Persons  appointed  to  set  and  assess  fines  m 
courts  leet,  £te. 

EFFORCIALITER,  Forcibly ;  as  applied  to  military  force.  Mat. 
J^aris,  anno  1213, 

EFFRACTORES,  Ea/.~\  Breakers  applied  to  burglars,  thai 
break  open  houses  to  steal. 

EFTERS,  SdxJ]  Ways,  walks,  or  hedges.  Blount, 

EFFUSIO  SANGUINIS.  The  mulct,  line,  or  penalty  imposed 
by  ihc  old  English  laws  for  the  shedding  of  blood,  which  the  king 
granted  to  numy  lords  of  manors :  And  this  privilege,  among 
others,  was  granted  to  the  abbot  of  Glantotibury.    Cartnlar.  MSS. 

EGYPTIANS.  Egyptian*.  Commonly  called  Gypsies.  These 
are  a  strange  kind  of  commonwealth  among  themselves,  of  wan- 
dering impostors  and  jugglers,  who  made  their  first  appearance  in 
Germany  about  the  beginning  of  the  sixteenth  century,  and  have 
since  spread  themselves  alt  over  Europe  and  Ada,  They  were 
originally  called  Zinganees  by  the  Turks>  from  their  captain  ZfV 
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g&tieusi  tv ho,  when  Sultan  Sttim  conquered  Egufttf  about  the  year 
15  1 7,  refused  to  submit  to  the  Turkish  yoke,  and  retired  into  the 
desarts,  where  they  lived  by  rapine  and  plunder,  and  frequently 
came  down  into  the  plains  of  Egyj(U%  committing  great  outrages  in 
the  towns  upon  the  jYile,  under  the  dominion  of  the  Turks.  But 
being  at  length  subdued,  and  banished  from  Egij/uy  they  dispersed 
themselves  in  small  parties,  into  every  country  in  the  known  world  j 
and  as  they  were  natives  of  Egyfit,  a  country  where  the  occult  sci- 
ences* or  black  art,  as  it  was  called,  was  supposed  to  arrive  to  great 
perfection,  and  which  in  that  credulous  age,  was  iu  grruat  vogue 
-wkh  persons  of  aJl  religions  and  persuasions,  they  found  the  peo- 
ple wherever  they  came,  very  easily  imposed  on,  Mod.  Univ.  Hist, 
vol.  43.  lu  27  I. 

In  the  compass  of  a  very  few  years,  they  gained  such  a  number 
of  idle  proselytes,  who  imitated  their  language  and  complexion, 
and  betook  themselves  to  the  same  arts  of  chiromancy,  begging 
and  pilfering,  that  they  became  troublesome  and  even  formidable 
to  most  of  the  states  of  Euro  fie.  Hence  they  were  expelled  from 
France  in  the  year  1560,  and  from  Spain  in  15$  1.  And  the  go- 
vernment in  England  took  the  alarm  much  earlier,  for  in  15 30, 
they  are  described  by  slat.  22  Hen.yill.  e,  10.  as  **  outlandish  peo- 
ple, calling  themselves  ttgyjniaiisj  using  no  craft  or  feat  of  mer- 
chandise, who  have  come  into  this  realm,  and  gone  from  shire  to 
shire,  and  place  to  place  in  great  company,  and  used  great,  subtle, 
and  crafty  means  to  deceive  the  people;  bearing  them  in  hand, 
that  they  by  palniestry  could  tell  men  and  women  fortunes ;  and 
so  many  times  by  craft  and  subtlety  have  deceived  the  people  of 
their  money,  and  have  also  committed  many  heinous  felonies  and 
robberies.**  Wherefore  they  are  directed  to  avoid  [depart]  the 
realm,  and  not  to  return  under  pain  of  imprisonment,  and  forfeit- 
ure of  their  goods  and  chattels  ;  and,  upon  their  trials  for  any  fe- 
lonies which  they  might  have  committed,  they  shall  not  be  entitled 
to  a  jury  de  medic [ate  thigudt.  And  afterwards  it  was  enacted  by 
stats.  1  £c  %  P.  if  M.  c.  4.  5  £/iz.  c.  20.  that  if  any  such  persons 
shall  be  imported  into  this  kingdom,  the  importer  shall  forfeit  40/* 
And  if  the  Egyptians  themselves  remain  one  month  in  this  king- 
dom; or  if  any  person,  being  14  years  old,  whether  a  natural  bom 
subject:  or  stranger,  which  hath  been  seen  or  found  in  the  fellow- 
ship of  such  Egyptians.,  or  which  hath  d't^uised  bim,  or  herself 
like  them,  shall  remain  in  the  same  one  month,  at  one  or  several 
times;  it  is  felony,  without  benefit  of  clergy.  And  Sir  Matt/tew 
Hale  informs  us,  that  at  one  Suffolk  assises,  no  less  than  thirteen 
gypsies  were  executed  upon  these  statutes,  a  few  years  before 
the  Restoration,  lint,  to  the  honour  uf  our  national  humanity, 
there  are  no  instances  more  modern  than  this,  of  carrying  these  laws 
into  execution,  4  Ccmm.  165,  166.  Now  by  stal.  23  Geo.  1IL  c. 
51.  the  said  act  of  5  Eliz.  e.  20.  is  repealed.  And  the  stal,  17  Geo, 
IL  c.  5.  (see  tit.  Vagrants,)  regards  them  only  under  the  denomina- 
tion of  rogues  and  vagabonds. 

EI  A,  from  Sax.  eig.\  An  island.  Mat.  Paris^vno  883.  Sec  Ey. 

EJECTA.  A  woman  ravished  or  deflowered  ;  or  cast  forth  from 
the  virtuous.    Eject ust  a  whoremonger.  Blount* 

EJECT10NE  CUSTODY  Ejectment  de  Garde.]  Is  a  writ 
which  lieth  against  him  that  casteth  out  the  guardian  from  any 
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Ia ml  during  the  minority  of  the  heir.  Reg.  Orig.  162>  ififlf.  A". 
B.  139  There  are  two  other  writs  not  unlike  this;  the  one  urnv 
ed  rayivhmcnt  dc  gardy  and  the  other  droit  de  gard.  See  tit. 
Guardian. 


EJECTIOXE  FIRJYLE;  or  EJECTMENT. 

Ak  actios  at  law  by  which  a  person  ousted  or  amoved  from 
the  possession  of  an  estate  lor  yews,  may  recover  that  possession-: 
and  which  action  is  now  used  us  the  general  mode  of  trying  dis- 
puted titles  to  lands  and  tenements.  Sec  3  Comm.  \99.  from  whence 
the  subsequent  matter  is  extracted  with  addition  from  other 
Sources, 

A  writ  of  ejectione  jfrw*,  or  action  of  trespass  in  ejectmeufyMvlh 
"where  lands  or  tenements  are  let  for*  term  of  years,  and  afterwards 
the  lessor*  reversioner,  remainder-man,  or  any  stranger-)  doih  eject 
or  oust  the  lessee  of  his  term.  Fitz.  M  B.  220.  In  this  case  he  shall 
have  his  writ  of  ejt  aton  or  ejectment}  to  call  the  defendant  to  answer 
for  entering  on  the  lands  su  demised  to  the  plaintiff  for  a  term 
thiit  is  not  yet  expired  and  ejecting  him.  And  by  this  writ  the 
plaintiff  shall  recover  back  his  term  or  the  remainder  of  it,  with 
damages. 

kince  the  disuse  of  real  actions,  this  mixt  proceeding  is  become 
the  conimuii  method  of  trying  the  title  to  kinds  or  tenements.  It 
is  therefore  necessary  to  delineate  its  history,  the  manner  of  its 
process, and  the  principles  whereon  it  is  grounded. 

The  writ  of  covenant,  for  breach  of  the  contract  contained  in 
the  lease  for  fi .ars,  was  anciently  the  only  specific  remedy  for  re- 
covering against  the  lessor  a  term  from  which  he  had  ejected  his 
lessee,  together  with  damages;  for  the  ouster.  But  if  the  lessee 
was  ejected  by  a  stranger  claiming  under  a  title  superior  to  that 
of  ihe  lessor,  or  by  u  grantor  of  the  reversion,  (who  might  at  any- 
time by  a  common  recovery  have  destroyed  the  term,)  though  the 
lessee  might  still  maintain  <ui  action  of  covenant  against  the  lessor, 
for  non-performance  of  his  contract  or  lease,  yet  he  could  not  by  any 
means  recover  the  term  itself.  I-iiz,  .V.  B  145-  If  the  ouster  was 
com m it  ted  by  a  mere  stranger,  without  any  title  to  the  land,  the 
lessor  might  indeed,  by  a  real  action  recover  possession  of  the  free* 
liold,  but  the  lessee  had  no  other  remedy  against  the  ejector, but 
in  damageSj  by  a  writ  of  ejections  Jinn^  for  the  trespass  commit- 
ted in  tjiitting  him  from  his  farm.  But  afterwards,  when  the  courts 
of  ecjn hy  began  to  oblige  the  ejector  to  make  a  specific  restitution 
of  the  land  to  the  party  immediately  injured,  the  courts  of  law  also 
adopted  the  same  method  of  doing  complete  justice;  and,  in  the 
prosecution  of  a  writ  of  ejectment,  introduced  a  species  of  reme- 
dy not  warranted  by  ihe  original  writ,  nor  prayed  by  the  declara- 
tion, (which  are  calculated  for  damages  merely,  and  are  silent  as  to 
any  rc^unuiori,';:  viz.  a  jndgmeu!  La  recover  the  term,  and  a  writ 
of  possession  thereupon.  This  method  seems  to  have  been  settled 
as  early  as  the  reign  of  Edward  IV.  though  it  hath  been  said  to 
have  first  begun  under  Henry  VII.  because  it  probably  was  then 
first  applied  to  its  present  principal  use,  that  of  trying  the  title  of 
the  land.    Bra.  Mr.    Fitz.  M  B>  220. 
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The  better  to  apprehend  the  contrivance}  whereby  this  end  is 
effected,  it  is  to  be  recollected  that  the  remedy  by  ejectment 
is,  in  its  original,  an  action  brought  by  one  who  hath  a  lease  for 
years,  to  repair  the  injury  done  him  by  dispossession*  In  order 
therefore  to  convert  it  imo  a  method  of  trying  titles  to  the  free- 
hold, it  is  first  necessary  I  hat  the  claimant  do  take  possession  of 
the  lands,  to  empower  him  to  constitute  a  lessee  For  years*  that 
may  be  capable  of  receiving  this  injury  of  dispossession.  For  it 
would  be  an  ufFe nee,  called  in  our  law  itunntenancc,  to  convey  a 
title  to  another,  when  the  grantor  is  not  in  possession  of  the  hmd: 
and  indeed  it  was  doubted  at  first,  whether  this  occasional  pos- 
session, taken  merely  for  the  purpose  of  conveying  the  title,  ex- 
cused the  lessor  from  the  legal  guilt  of  maintenance.    1  Ch.  Re/i. 

When  therefore  a  person*  who  hath  a  right  of  entry  into  lands, 
determines  to  acquire  that  possession,  which  is  wrongfully  with- 
held by  the  present  tenant,  he  makes  (as  by  law  he  may)  a  formal 
entry  on  the  premises,  and  being  so  in  the  possession  of  the  soil, 
he  there,  upon  the  land,  seals  and  delivers  a  lease  for  years  to 
some  third  person  or  lessee;  and,  having  thus  given  him  entry, 
leaves  him  in  possession  of  the  premises.  This  lessee  is  to  stay 
upon  the  land,  till  the  prior  tenant,  or  he  who  had  the  previous 
possession,  enters  thereon  afresh  and  ousts  him;  or  till  some  other 
person  (either  by  accident  or  by  agreement  beforehand)  comes 
upun  the  land,  and  turns  him  out,  or  ejects  him.  For  this  in  jury 
the  lessee  is  entitled  to  his  action  of  ejectment  against  the  tenant 
or  his  ca&uai  ejector,  whichever  it  was  that  ousted  him,  to  recover 
back  his  term  and  damages.  But  where  this  action  is  brought 
against  such  a  casual  ejector  as  is  before  mentioned,  and  not 
against  the  very  tenant  in  possession,  the  court  will  not  suffer 
the  tenant  to  lose  his  possession  without  an  opportunity  to  defend 
iu  Wherefore  it  is  a  standing  rule,  that  no  plaintiff*  shall  pro- 
ceed in  ejectment  to  recover  lands  against  a  casual  ejector,  with- 
out notice  given  to  the  tenant  in  possession,  (if  any  there  be,)  and 
making  him  a  defendant  if  he  pleases.  And,  in  order  to  main- 
tain the  action,  the  plaintiff  must,  in  case  of  any  defence,  make 
out  Four  points  before  the  court,  -viz.  title,  /ra*e,  entry,  and  ouster. 
First,  he  must  show  a  good  UlU  in  his  lessor,  which  brings  the 
matter  of  right  entirely  before  the  court;  then,  that  the  lessor* 
btieig  seised  or  possessed  by  virtue  of  such  title,  did  make  him 
the  tease  for  the  present  term;  thirdly,  that  he,  the  lessee,  or 
plaintiff,  did  enter  or  take  possession  in  consequence  of  such  tease  ; 
and  then,  lastly,  that  the  defendant  ousted,  or  ejected  him.  Where- 
upon he  shall  have  judgment  to  recover  his  term  and  damages; 
and  shall,  m  consequence,  have  a  writ  of  poueaiotiy  which  the 
sheriff  is  to  execute  by  delivering  him  the  undisturbed  and  peace- 
able possession  of  his  term, 

Tins  is  the  regular  method  of  bringing  an  action  of  ejectment, 
in  which  the  title  of  the  lessor  comes  collaterally  and  incidentally 
before  the  court,  in  order  to  show  the  injury  done  to  the  lessee 
by  this  cmstcr.  This  method  must  be  still  continued  in  due  mrm 
and  strictness,  (save  only  as  to  the  notice  to  the  tenant,)  when- 
ever the  possession  is  vacant,  or  there  is  no  actual  occupant 
of  the  premised ;  and  also  in  some  other  cases.    But,  as  much 
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trouble  and  formality  were  found  to  attend  the  actual  making  of 
the  lease  y  entry,  and  ouster^  a  new,  and  more  easy  method  of  try- 
ing tides  by  writ  of  ejectment,  where  there  is  any  actual  tenant  or 
occupier  of  the  premises  in  dispute,  was  invented  by  the  Lord 
Chiel T  Justice  Rollc,     Sttj.  Praet.  Reg.  108.  (edit.  [657.) 

This  new  method  entire]}'  depends  npon  a  string1  of  legal  fic- 
tions i  no  actual  lease  is  made,  no  actual  entry  by  the  plaintiff,  no 
actual  ouster  by  the  defendant*  but  all  are  merely  ideal,  for  the 
sole  purpose  of  trying  the  title-  To  this  end,  in  the  proceedings, 
a  lease  for  a  term  of  years  is  stated  to  have  been  made,  by  him  who 
claims  title,  to  the  plaintiff  who  brings  the  action;  as  by  John 
Rogers  to  Richard  Smith,  which  plaintiff  ought  to  be  some  real 
person,  and  not  merely  an  ideal  fictitious  one,  who  hath  no  exist- 
ence, as  is  frequently,  though  unwarrantably,  practised-  6  Mod. 
309.  It  is  also  stated  that  Smith  the  lessee  entered  ;  and  that  the 
defendant  William  Stiles,  who  is  called  the  casual  ejector,  ousted 
him  ,  for  which  ouster  he  brings  this  action.  As  soon  as  this 
action  is  brought,  and  the  complaint  fully  stated  in  the  declara- 
tion. Stiles,  the  casual  ejector,  or  defendant,  sends  a  written  notice 
to  the  tenant  in  possession  of  the  land,  e.  g.  George  Saunders, 
informing  him  of  the  action  brought  by  Smith,  and  transmitting 
him  a  copv  or  the  declaration  ;  withal  assuring  him  that  be,  Stiles, 
the  dtTc-udanu  has  i;o  tule  at  alt  to  the  premises,  and  shall  make 
no  defence ;  and  therefore  advising  the  tenant  to  appear  in 
court  and  defend  his  own  title;  otherwise  he,  the  casual  ejector, 
will  suffer  judgment  to  be  had  against  him,  and  thereby  the 
actual  tenant,  Saunders,  will  inevitably  be  turned  out  of  posses- 
sion. On  receipt  of  this  caution,  if  the  tenant  in  possession  does 
not,  within  a  limited  time,  apply  to  the  court  to  be  admitted  a 
defendant  in  the  stead  of  Stiles*  be  is  supposed  to  have  no  right 
at  all;  and,  upon  judgment  being  had  against  Stiles,  the  casual 
ejector,  Saunders,  the  real  tenant,  will  be  turned  out  of  posses- 
sion by  the  sheriff. 

But  if  the  tenant  in  possession  applies  to  be  made  a  de- 
fendant, it  is  allowed  him  upon  this  condition;  that  he  enter  into 
a  rule  of  court  to  confess,  at  the  trial  of  the  cause,  three  of  the 
four  requisites  for  the  maintenance  of  the  plaintiff's  action,  viz.  the 
lease  oT  Rogers  the  lessor,  the  erJry  of  Smith  the  plaintiff,  and  his 
ouster  by  Saunders  himself,  now  made  the  defendant,  instead  of 
Stiles  i  tybicJb  requisites  being  wholly  fictitious,  should  the  de- 
fendant put  the  plaintiff  to  prove  them,  he  must  of  course  be 
nonsuited  fur  want  ul"  evidence;  but  by  such  stipulated  confession  of 
lease,  entry,  and  ouster,  the  trial  will  now  stand  upon  the  merits 
of  tuc  tide  only. 

This  done,  the  declaration  is  altered  by  inserting  the  name  of 
Ceon-e  Saunder*  (the  tenant)  instead  of  William  Stiles  ;  and  the 
cause  goes  down  to  trial  under  the  name  of  Smith,  (the  plaintiff^ 
on  the  demise  of  Rogers,  (the  lessor,)  against  Sit  under s  the  now  de- 
fendant. And  herein  the  lessor  of  the  plaintiff  is  bound  to  make- 
cm  a  clear  title,  otherwise  his  fictitious  lessee  cannot  obtain  judg- 
ment to  have  possession  of  the  land  for  the  term  supposed  to  be 
granted.  But  if  the  lessor  makes  out  his  title  in  a  satisfactory 
manner,  then  judgment  and  a  writ  of  possession  shall  go  for 
Smith  lbe  nominal  plaintiff,  who,  by  this  trial,  has  proved  the  right 
of  Rogers,  bis  supposed  lessor. 
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Yet,  to  prevent  fraudulent  recoveries  of  the  possession,  by  col- 
lusion with  the  tenant  of  the  land,  all  tenants  are  obliged  by  stat, 
1 1  Gror  II.  c,  19.  on  pain  of  forfeiting  three  years'  rent,  to  give 
notice  to  their  landlords  when  they  are  served  with  any  declara- 
tion in  ejectment :  and  any  landlord  may,  by  leave  of  the  court, 
be  trade  a  codefendant  to  the  action,  in  case  the  tenant  himself 
appears  to  it,  or,  if  he  makes  default,  though  judgment  must  be 
then  signed  against  the  casual  ejector,  yet  execution  shall  be 
stayed*  in  case  the  landlord  applies  to  be  made  a  defendant,  and 
enters  into  the  common  rule;  a  right  which,  indeed,  the  landlord 
had  long  before  the  provision  of  the  statute:  (Sty*  Pratt.  Reg.  108, 
lit.  265.  7  Mod.  70.  Satk,  257.  Bum  1S0L)  in  like  manner 
as  (previous  to  the  statute  of  Wentm.  2.  c*  3.)  if,  in  a  real  action, 
the  tenant  of  the  freehold  made  default,  the  rtunainder-inan  or  re- 
versioner had  a  right  to  coiuc  in  and  defend  the  possession  lest,  if 
judgment  were  had  against  the  tenant*  the  estate  of  those  behind 
should  be  turned  to  a  naked  right.  Uract*  lib*  5.  c*  10.  §  14. 

A  tenant  <o  a  mortgagor,  who  dots  not  giVe  him  notice  of  an 
ejectment  brought  by  the  mortgagee  to  enforce  an  attornment, 
is  not  liable  to  the  penalties  of  the  stat.  1 1  Geo.  II.  )  Term  Ittfi. 
647. 

Ejectment  may  be  brought  by  a  mortgagee,  without  giving 
notice  to  quit,  against  one  who  was  let  into  possession,  as  tenant 
from  year  to  year,  by  the  mortgagor,  after  the  mortgage  made  to 
the  original  mortgagee,  but  before  the  assignment  of  it  to  the 
lessor.    3  Easi's  AY/;.  4-19+ 

In  ejectment  for  a  chapel,  the  parson  can  only  defend  for  a  right 
to  enter  and  perform  divine  service.  Stru.  9 1 4*  Notwithstanding 
1  Saik,  250*  no  man  is  to  be  admitted  tenant  or  defendant  in  eject- 
ment by  the  common  rule,  unless  he  hath  been  in  possession,  or 
received  rent,  and  not  a  mere  stranger.    Com/),  209. 

He  who  claims  title  shall  be  joined  as  a  defendant,  though  the 
plaintiff  opposes  it,  1  Gbtk,  256.  And,  therefore,  even  the  wife 
of  the  lessor*    1  Sal/:.  257. 

The  court  permitted  an  ?iri>\  who  had  never  been  in  possession, 
to  eorrie  in  and  defend  the  ejectment  The  father,  under  whom 
he  claimed,  died  just  after  having  first  obtained  a  similar  rule* 
4  Term  lir/i.  122.  So  a  mortgagee.  Combcrb.  399.  As  to  a 
cestui  que  trusty  see  3  Term  Rep.  783*    4  Term  Reft,  122. 

But  if  the  new  defendants,  whether  landlord  or  tenant,  or  both, 
after  entering  into  the  common  rule,  fail  to  appear  at  the  trial, 
and  to  confess  lease,  entry,  and  ouster,  the  plaintiff  Smith  must  in- 
deed be  there  nonsuited,  for  want  of  proving  those  requisites ; 
but  judgment  will  in  the  end  be  entered  against  the  casual  ejector* 
Stile*  ;  for  the  condition  on  which  Sawnder*  (the  tenant)  or  his 
landlord  was  admitted  a  defendant,  is  broken,  and  therefore  the 
plaintiff  is  put  again  in  the  same  situation  as  if  he  never  had  an- 
peared  at  all;  the  consequence  cf  winch  (we  have  seen)  would 
have  been,  that  judgment  would  have  been  entered  for  the  plain- 
tiff, and  the  sheriff,  by  virtue  of  a  writ  for  that  purpose,  would 
have  turned  out  the  tenant  Saundrm,  and  delivered  possession  to 
Snurft  the  plaintiff.  The  same  process,  therefore,  as  would  havK 
been  had,  provided  no  conditional  rule  had  ever  been  made,  must 
now  be  pursued  as  soon  as  the  condition  is  broken. 
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The  damages  recovered  in  these  actions*  though  formerly  their 
only  intern,  are  now  usually  (since  the  title  has  been  considered 
as  the  principal  question)  merely  nominal,  as  to*  In  order,  there-- 
fore,  to  complete  the  remedy,  when  the  possession  has  been  long 
detained  from  him  that  had  the  right  to  it,  an  action  of  trespass 
also  lies,  after  a  recovery  in  ejectment,  to  recover  the  mesne 
profits  which  the  tenant  in  possession  has  wrongfully  received. 
Which  action  may  be  brought  in  the  name  of  either  the  nominal 
plaintiff  in  the  ejectment,  or  his  lessor,  against  the  tenant  in  pos- 
session :  whether  he  be  made  parly  to  the  ejectment,  or  suffers 
judgment  to  go  by  default,  in  this  case  the  judgment  in  eject- 
ment is  conclusive  evidence  agaiost  the  defendant,  for  all  profits 
which  have  accrued  since  the  dale  of  the  demise  stated  in  the 
former  declaration  of  the  plaintiff ;  but  if  the  plaintiff  sues  for 
an j  antecedent  profits,  the  defendant  may  make  a  new  defence. 
4  Burr.  668. 

Such  is  the  modern  way  of  obliquely  bringing  in  question 
tho  title  to  lands  and  tenements  in  order  to  to  try  it  in  this  collateral 
manner;  a  method  which  U  now  universally  adopted  in  almost 
every  case.  it  is  founded  on  the  same  principles  as  the  ancient 
writs  of  assise-,  being  calculated  to  try  the  mere  ftossessory  title 
to  an  estate;  and  hath  succeeded  to  those  real  actions,  as  be- 
ing infinitely  more  convenient  for  attaining  the  ends  of  justice; 
because  the  form  of  the  proceeding  being  entirely  fictitious,  it  is 
wholly  in  the  power  of  the  court  to  direct  the  application  of  that 
fiction,  so  as  tc  prevent  fraud  and  chicane,  and  eviscerate  the  very 
truth  of  the  title.  The  writ  of  ejectment  and  its  nominal  parties 
(as  was  resolved  by  all  the  judges)  arc  judicially  io  be  consider- 
ed as  the  fictitious  form  of  ^n  action,  really  brought  by  the  lessor  of 
the  plaintiff  against  the  tenant  in  possession ;  invented,  under  the 
control  and  power  of  the  court,  for  the  advancement  of  justice  in 
many  respects ;  and  to  force  the  parties  to  go  to  trial  on  the  merits^ 
without  being  entangled  in  the  nicety  of  pleadings  on  either  side, 
4  Burr.  6fiS,    See  also  3  Burr.  1294.  1296. 

But  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the 
title  of  all  estates,  for  on  those  things,  whereon  an  entry  cannot 
in  Fact  be  made,  no  entry  shall  be  supposed  by  any  fiction  of  the 
parties.  Therefore  an  ejectment  will  not  lie  of  an  ad  vow  son,  a 
rent,  a  common,  or  other  incorporeal  hereditaments.  Brown/, 
195).  Cro.  Car,  492.  $tra>  54.  Except  for  tithes  in  the  hands  of 
lay  apprbl>riatorSj  by  the  express  purview  of  staL  32  1-ten,  VIII. 
c.  7  which  doctrine  hath  since  been  extended  by  analogy  to 
tithes  in  the  hands  of  the  clergy.  Cro.  Car.  30 1.  2  Ld.  Raym. 
789.  Nov  v,  111  it  lie  in  such  cases  where  the  entry  of  him  that 
hath  right  is  taken  away  bv  descent,  discontinuance,  twenty  years* 
dis/rosst'ssion,  or  otherwise. 

M>,n:  fmrficukirlv,  for  what  things  ejectment  v&itl  fife  Kjrctmfmt 
ought  to  be  brought  for  a  thing  that  is  certain ;  and  if  it  be  of  a 
manor,  the  manor  of  .4.  with  the  appurtenances;  if  of  a  rectory, 
the  rectory  of  B.  ISc-  And  so  many  messuages,  cottages,  acres  of 
arable  land,  meadow,  Etc.  with  the  appurtenances,  in  the  parish  of, 
Sec.  For  land  must  be  distinguished,  huw  much  of  one  sort,  and 
how  much  of  another,  kc.  Cro.  Mir.  339,  3  Izedn.  13.  &jtft- 
ment  lies  of  a  church>  as  of  a  house  called  the  fiarUh  church  oJ\ 
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And  a  church  is  a  messuage,  by  which  name  it  may  be  recovered : 
and  the  declaration  is  to  be  served  on  the  parson  who  performs 
divine  service.    1 I  Re/i.  25.    1  $a!k,  256. 

A  rector  may  recover  in  ejectment  against  his  lessee,  on  the 
ground  of  the  lease  of  the  rectory  being  avoided  on  account  of 
his  own  non-re sidence,  by  Force  of  the  13  Mtiz*  c.  20.  and  the  lease  to 
the  defendant,  describing  him  as  doctor  in  divinity)  produced  by 
him  at  the  trial  in  support  of  his  thle,  is  firiTttd  facie  y  evidence  of 
his  being  such  as  he  is  therein  described  to  be,  so  as  to  avoid 
the  lease  under  stat.  21  Hen,  VUI.  c.  13,  §  3.    2  East's  Rt/t.  46f, 

Tt  lies  dc  two  tumsuagio  ttive  burgagio  ;  but  not  tie  urto  mcssu&gio- 
slue  tenements,  unless  it  hive  a  vocal'  A.  £<c.  to  make  it  good, 
because  of  the  uncertainty  of  the  word  tenement,  I  Sid.  '295, 
But  for  a  messuage  and  tenement  hath  been  allowed.  1  Term  Re  ft. 
11.  So  indeed  for  a  messuage  or  tenement  3  IVils.  23.  3  Mod.  323, 
1  Sid.  295.  but  see  contra,  1  East's  Rtfi*  441-  It  will  lit  for  a 
moiety,  or  third  part  of  a  manor  or  messuage,  Sec.  And  for  a  chain* 
ber  or  room  of  a  house  well  seL  forth.  1 1  lief).  55.  59.  o 
210*  It  lieth  de  domo,  which  hath  convenient  certainty  for  the 
sheriff  to  deliver  possession,  &c-  Oo.  Jac.  651.  It  lies  of  a  cot- 
tage or  curtilage  ;  of  a  coal-mine,  &c.  but  not  of  a  common,  pisca- 
ry, &c.  Cro.  Jac.  1 50.  For  underwood  it  lies,  though  a/trcccifie 
doth  not.  2  RolL  Reft.  482,  483*  But  for  wio  ciauso  or  una 
ficcia  terra,  &c.  without  certainty  of  the  acres,  and  their  nature, 
it  doth  not  lie*  II  Reft.  55.  4  Mod.  L  it  lieth  of  a  close,  con- 
taining three  acres  of  pasture,  Sec.  Also  of  so  many  acres  of  land 
Covered  with  Water;  though  not  de  aqua:  CUtsU.  Cro.  Jac.  435, 
1  BroTjnL  242.  It  lies  for  a  firebendat  stall  ,  after  collation  to  it. 
\  IViU.  14. 

Ejectment  lies  by  the  owner  of  the  soil  for  land  which  is  part 
of  die  king's  highway,  or  of  an  acre  of  land,  described  only  by  the 
name  of  land,  though  there  was  a  wall,  and  porch,  and  part  of  a 
house  built  on  it,    I  Burr.  133, 

In  this  action  the  law  requires,  that  the  thing  demanded  be  so 
particularly  spccilied,  that  the  sheriff  may  certainly  know  what  to 
give  the  possession  of,  if  the  plaituilf  should  recover;  for  the 
judgment  b  in  order  to  execution,  and  the  judgment  would  be 
vain,  if  execution  could  not  be  had  of  the  thing  specifically  de- 
manded;  but  in  this  action  the  judges  did  not  confine  themselves 
to  those  rules  which  govern  the  ftraci/ie^  but  allowed  some  things 
to  be  recovered  in  this  action,  which  could  not  be  demanded  in  a 
Jirad/ici  because,  since  the  establishment  of  that  real  action,  many 
things  have  been  added  and  improved  by  art,  and  acquired  new 
appellations,  that  are  perfectly  understood  now  by  the  law,  which  are 
not  Found  in  the  ancient  law-books ;  and  as  men  began  to  contract 
by  new  names,  which  were  not  known  in  the  old  law,  so  it  was 
reasonable  to  suffer  the  remedy  to  follow  the  nature  of  such  con- 
tracts. See  2 '.Ul.Rtiijm.  1470.  2  67rrt.  DOS.  1  Burr.  629.  And, 
in  general,  ejectment  does  not  lie  without  showing  the  quantity 
and  quality  of  the  land,  and  how  many  acres  of  arable,  meadow, 
and  pasture,  &c.     11  Co.  55.    1  SaU-.  25  i.    4  Mod.  97. 

An  ejectment  is  Aftossfs^orij  remedy, and  only  competent  where 
the  lessor  of  the  plaintiff  may  enter;  therefore  it  is  always  neces- 
sary for  the  plaintiff  to  show  that  his  lessor  had  a  right  t9  enter 
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by  proving  a  possession  within  twenty  years,  or  accounting  for  the 
want  of  it ,  under  some  exceptions  allowed  by  the  statute  ;  twenty 
years'  adverse  possession  is  a  positive  title  to  the  defendant  ;  it  is  not 
a  bar  to  the  action  or  remedy  for  the  plaintiff  txnly^  but  lakes  away 
his  right  of  possession,  I  Burr.  119.  Every  plaintiff  must  show 
a  right  of  possession  as  wejl  as  of  property,  and  therefore  the  de- 
fendant needs  not  plead  the  statute,  as  in  the  case  of  actions.  Ib 
A  judgment  in  ejectment  is  the  recovery  of  the  possession^  (not 
of  the  seisin  or  freehold^  without  prejudice  to  the  right ,  as  it  may 
afterwards  appear  between  the  parties.  He  who  enters  under  it 
in  truth  and  substance,  can  only  be  possessed  according  ft?  rights 
prom  Ujc  ftoeXutat,  If  the  lessor  have  *  freehold,  he  is  in  as  a 
freeholder \  if  he  has  n  chattel  interest,  he  is  in  as  a  termor;  and 
in  respect  of  the  freehold,  his  possession  enures  according  to  right 
If  he  has  no  title,  he  is  in  as  a  trespasser ;  and,  without  any  re- 
entry by  the  true  owner,  is  liable  to  account  for  the  profits.  1 
Burr.  lU. 

'fliis  action  of  ejectment  is  rendered  a  very  easy  and  expeditious 
remedy  to  landlords  whose  tenants  are  in  arrear,  by  stat*  4  Geo.  II. 
c.  28.  which  enacts,  that  every  landlord  who  hath  by  his  lease  a 
right  of  re-entry  in  case  of  non-payment  of  rent,  when  half  a  ycar*s 
rent  is  due,  and  no  sufficient  distress  is  to  be  had,  may  serve  a 
declaration  in  ejectment  on  his  tenant,  or  fix  the  same  upon  some 
notorious  part  of  thu  premises,  winch  will  be  valid,  without  any 
formal  re -entry  or  previous  demand  of  rent.  And  a  recovery  in 
such  ejectment  shall  be  final  and  conclusive,  both  in  law  and  equi- 
ty, unless  the  rem  and  all  costs  be  paid  or  tendered  within  six  ca- 
lendar months  afterwards. 

The  true  construction  upon  this  act  is,  to  take  off  the  landlord 
the  inconvenience  of  his  continuing  always  liable  to  an  uncertainty 
of  possession  ;  {from  its  remaining  in  the  power  of  the  tenant  to  of- 
fer him  a  compensation  at  any  dme^  in  order  to  found  an  application 
for  relief  in  equity!)  and  to  limit  and  to  confine  the  tenant  to  six 
calendar  months  after  execution  granted*  for  his  doing  this ;  o: 
else  that  the  landlord  shall  from  thenceforth  hold  the  demised 
premises  discharged  from  the  lease.  1  Burr.  619.  As  to  tht 
provision  of  stat,  1 1  Ge6.  11.  c.  29.  §  10,  in  cases  of  tenants  at 
Tack-rent  bein^  one  yefcJ?  in  arrear,  and  deserting  the  premises? 
see  this  Diet.  tit.  Rent.  Two  justices  of  peace  may,  in  this  case, 
put  the  landlord  in  possession. 

Where  an  ejectment  is  brought  against  atenant>  for  the  purpose 
of  turning  him  out  of  his  farm,  and  the  tenant  actually  holds 
the  premises  of  the  lessor  of  the  plaintiff,  it  is  sometimes  neces- 
sary to  give  him  notice  to  ^uk  poss.-ssiun.  in  ui'drr  to  maintain  an 
ejectment.  Here  we  may  observe,  that  demises,  where  no  certui?: 
term  is  mentioned,  arc  held  to  be  tenancies  From  tteur  to  wear, 
which  neither  party  can  determine  without  reasonable  notice  to 
the  other.  This  notice  is,  in  most  counties,  &ijc  month*;  and  it 
must  in  all  such  cases  c spire  at  that  part  of  the  year  when  the 
tenancy  commenced  j  and  therefore  it  hath  been  hold  en,  that  half  a 
year's  notice  to  quit  possession  must  be  given  to  such  tunant;  be- 
fore the  end  of  which  time  the  landlord  cannot  maintain  an  eject- 
ment, unless  the  tenant  has  attorned  to  some  other  person,  or  done 
some  act  disclaiming  to  hold  as  tenant ;  in  which  case  no  notice  i^ 
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necessary.  And  the  same  law  will  apply  to  the  executor  of  such 
a  tenant.    3  IVite.  25.    Sec  1  Term  Re/i.  160.    4  Term  Reft.  36  J. 

A.  landlord  gave  notice  to  quit  different  parts  of  a  farm  at  differ- 
ent times,  which  the  tenant  neglected  to  do  in  part  \  in  conse- 
quence of  which  the  landlord  commenced  an  ejectment  \  and  be- 
fore die  last  period  mentioned  in  the  notice  was  expired,  the  land- 
lord, fearing  that  the  witness,  by  whom  he  was  to  prove  the  notice, 
would  die,  gave  another  notice  to  quit  at  the  respective  times  in 
the  following  year,  but  continued  to  proceed  with  his  ejectment  : 
held,  the  second  notice  was  no  waiver  of  the  first*  2  .East's  Reft. 
237- 

Where  a  defendant  in  ejectment  held,  as  to  the  arable  lands, 
from  Candlemas-,  and  as  to  the  rest  of  the  farm  from  May-day^  the 
rent  being  payable  at  Michaelmas  and  Lady-day,  and  notice  to  quit 
was  given  six  months  before  May-day,  and  not  six  months  before 
Candlemas;  the  plaintiff  was  nonsuited.    See  2  East's  Reft.  384. 

Under  an  agreement  by  a  tenant  of  a  farm  ki  to  enter  on  the 
tillage -land  at  Candlemas  and  on  the  house  and  all  other  the  pre- 
mises at  Lady-day  following*  and  that  when  he  left  the  farm  he 
should  quit  the  same  according  to  the  times  of  entry  as  aforesaid/* 
and  the  rent  was  reserved  half-yearly  at  Michaelmas  and  Lady-day  : 
held  that  notice  to  quit,  delivered  half  a  year  before  Lady-day,  but 
less  than  a  half  year  before  CvuJ/r/nas,  was  good  j  the  taking  being, 
in  substance,  from  Lady-day,  with  a  privilege  for  the  incoming 
tenant  to  enter  on  the  arable  land  at  Candlemas,  for  the  sake  of 
ploughing,  fee-    6  East's  Reft.  1 20. 

After  the  cjcfdration  of  a  lease  for  a  tertian  term,  the  tenant  con- 
tinuing in  possession  is  deemed  a  trespasser :  and  therefore  an 
ejectment,  which  is  an  action  of  trespass}  may  be  brought  without 
:iny  notice  to  yuit. 

But  in  ejectment  by  a  landlord  against  a  tenant  whose  lease  is 
expired,  the  latter  is  not  barred  I'toni  showing  that  his  landlord's 
title  is  expired,    4  Term  Reft,  K>  B.  682> 

Points  of  ftractice  relating  to  ejectments.  Where  there  is  a  te- 
nant in  possession,  in  order  to  proceed  against  him,  prepare  a  decla- 
ration} the  copy  of  which,  upon  stamft,  you  serve  the  tenant  with ; 
if  there  be  more  than  one  tenant,  each  must  be  served  with  a  copy ; 
but  if  the  man  is  not  at  home,  his  wife  will  do ;  (provided  she  be 
served  on  the  premises,  and  so  sworn  to  ;)  this  is  necessary  both 
in  town  and  country  causes.  At  the  time  of  service,  in  all  cases, 
it  is  requisite  tu  read  over  or  cxftlcdn  the  notice  at  the  foot  of  the 
declaration  to  the  ftcrson  served.  Lmpri/s  K.  R.  which  see  at  length. 

The  tenant's  son,  daughter,  or  servant,  he  being  out  of  the  way, 
must  not  be  served,  unless  it  appear  to  the  court  that  such  decla- 
ration and  notice  came  to  his  hands,  in  which  case  it  has  been  held 
a  good  delivery  j  but  if  the  tenant  fturftoscly  keep  out  of  the  way 
to  avoid  being  served,  the  court,  on  affidavit,  will  grant  a  rule  to 
show  cause  why  that  should  not  be  deemed  good  service^ 

Iti  case  the  servant,  &c.  be  served,  and  motion  be  made  that  it 
be  deemed  good  service,  the  tenant  must  swear  that  the  declara- 
tion never  came  to  his  hands  before  the  time  of  showing  cause,  or 
the  court  will  make  the  rule  absolute.  Trin.  30  Gea<  III.  Iti  this 
cuse  to  ground  such  a  motion  you  must  show  endeavours  to  serve 
him  at  several  times.  Sec. 
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The  declaration  must  be  served  before  the  cssoiu-day  of  every 
term,  cither  in  town  or  country,  and  the  notice  must  be  made  to 
appear  in  the  next  term  after  delivery  ;  bin  the  delivery  on  a  Sun- 
day,  or  on  the  cssoiu-tkiv  of  that  term  wherein  the  defendant  is 
to  appear,  will  not  do. 

If  the  premises  be  in  London  or  3Iiddlcsc.Vy  the  notice  must  be 
made  to  appear  the  first  day  of  the  next  term  after  service*  for  if 
made  generally,  the  tenant  in  possession  has  the  whole  term  to 
appear  in  ;  but  if  the  tenements  lie  in  any  other  county,  the  notice 
must  be  to  appear  as  of  the  next  term  generally. 

Ejectment  must  be  brought  in  the  county  where  the  lands  lie* 
and  the  declaration  must  set  forth  the  particular  parish ;  and  the 
day  of  the  demise  must  be  laid  after  the  title-  accrues,  otherwise 
the  plaintiff  will  be  nonsuited ;  and  the  plaintiff  must  lay  the 
commencement  of  his  supposed  lease,  to  hive  been  precedent  to 
the  ejectment  by  the  defendant.    I  Sid.  3.    2  Areiv  Mr.  17 1. 

If  the  title  of  the  lessor  of  the  plaintiff  accrue  in  Easter  vaca- 
tion, yet  the  plaintiff  may  deliver  his  ejectment  as  of  J'iastcr  term, 
and  shall  recover  thereon,  because  he  makes  up  his  issue,  or 
takes  judgment  as  of  the  next  term;  otherwise  the  act  of  the  lav/ 
which  supposes  the  bill  fded  as  of  the  first  day  of  £a$cer  term, 
before  a  title  accrued  to  the  plaintiff,  wouid  be  an  act  of  injury  to 
him,  aud  delay  his  right;  for  a  man  ejected  out  of  a  lease  made 
in  term  time,  could  not  complain  till  term  was  over,  2  Ventr.  174. 
It  must  be  brought  within  twenty  years,  by  stat.  21  Jac,  L  e.  16. 
Sid.  432.    Sec  ante^  and  tit.  Lhnitaiioii  qf  slcfionjf. 

It  was  formerly  held  that  a  declaration  in  ejectment  could  not 
be  altered  or  amended  after  once  delivered,  in  the  most  trivial 
matters;  but  it  has  since  been  held,  that  an  ejectment  is  a  mere 
fictitious  action,  and  the  demise  mere  matter  of  form,  nor  does  it 
exist,  and  on  application,  the  demise  was  ordered  to  be  amended  my  but 
this  was  to  save  the  plaintiff  from  being  barred  by  a  fine,  if  he  had 
been  obliged  to  bring  a  new  ejectment,  4  Burr*  2447.  There- 
fore, as  the  demise  may  be  altered,  there  can  be  no  doubt  but  that 
other  parts  less  material  may  also  be  amended  ;  the  action  being 
invented  under  the  control  of  the  court,  for  the  advancement  of 
justice,  and  merely  to  try  the  right  in  question.  1  Burr.  665.  The 
term  may  be  amended  without  consent  from  five  to  ten  years. 
8&.  1272.  1211-  A  verdict  cures  a  defect  in  setting  out  the 
title,  though  it  cannot  cure  a  defective  title.  2  Burr.  I'lffi?*  See 
tit.  Amendment, 

It  is  necessary  to  prove  the  defendant  or  his  tenant  in  possession 
of  the  premises  :  for  the  rule  is,  that  the  landlord  shall  defend  for 
the  premises  only  whereof  his  tenants  are  in  possession ;  and  the 
party  does  not  admit  himself  to  be  l.,:jllonl  r;i"  any  premises  v.'hicEi 
the  plaintiff  may  make  title  io,  bat  ol  such  only  as  were  in  posses- 
sion of  those  tenants*    I  WUs*  220. 

A  new  trial  may,  upon  proper  grounds,  be  granted  in  eject- 
ment, as  well  as  in  other  cases.    4  Burr.  2224. 

In  real  actions,  w  fie  re  the  freehold  is  recovered,  the  demandant 
has  execution,  by  the  writ  of  habere  facias  scizinaat;  in  ejectment, 
therefore,  it  is  but  just,  that  a  similar  remedy  shall  be  permitted 
to  the  plaintiff,  who,  as  he  now  has  judgment  to  recover  the  pos* 
session  of  the  land,  may  put  the  sentence  of  the  law  in  execution  by 
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virtue  of  a  writ  of  habere  facias  /tox/sessionem,  directing  the  sheriff 
to  give  actual  possession  to  the  plaintin",  of  the  land  recovered. 

This  writ  may  be  sued  out  though  the  lessor  of  the  plaintiff  be 
dead,  if  tested  the  last  day  of  the  preceding:  term.  4  Burr.  L970. 
The  legal  re  I  ai  ion  to  the  day  of  the  teste  is  proper  to  be  support- 
ed in  mainte nance  of.  a  writ  of  possession  on  a  judgment  in  eject- 
ment. Ibid. 

In  ejectment^  where  there  are  divers  defendants,  and  the  free- 
holds are  several,  no  defendant  may  defend  for  more  than  is  in  his 
own  possession  ;  and  the  plaintiff  may  take  judgment  against  his 
ejector  for  what  remains.     1  Vent.  355.    2  Keb.  524.  531. 

If  there  be  two  defendants  in  ejectment  y  and  one  of  them 
appears  and  confesses  lease,  entry,  and  tsmtcr^  but  the  other  does 
not  appear,  in  that  case  the  plaintiff  may  enter  a  non  ftros,  or  re- 
traxit y  against  him,  and  go  to  trial,  and  have  judgment  against  the 
other  defendant.  1  Ld,  Raijm,  717,  718-  Also  if  an  ejectment  be 
brought  against  two  persons,  and  after  issue  joined,  one  dies,  and 
a  -venire  is  awarded  as  to  the  two  defendants,  and  a  verdict 
against  two  \  here,  upon  suggestion  of  the  death  of  one  of  them 
upon  the  roll,  judgment  shall  be  given  for  the  plaintiff  against  the 
other  for  the  whole :  for  it  is  said  this  action  is  grounded  upon 
torts,  which  are  several  in  their  nature,  and  one  may  be  found  guilty 
and  the  other  acquitted,  IbUL 

Where  one  brings  ejectment  of  land  in  two  parishes,  and  the 
whole  lies  in  one,  he  shall  recover:  also  if  a  person  brings  eject- 
ment of  one  acre  in  B.  and  part  of  it  lies  in  A,  he  shall  recover  for 
such  part  as  lies  in  B.  And  if  one  having;  title  to  a  part  only  or 
lands,  hringeth  an  ejectment  for  the  whole,  he  shall  recover  his 
part  of  the  lands.    Plowd.  4294    Cro.  Car.  13. 

A  plaintiff  shall  recover  only  according  to  the  right  which  he 
hath  at  the  time  of  bringing  his  action  :  and  one  who  hath  title 
to  the  land  in  question,  may  on  motion  be  made  a  defendant  in 
the  action  with  the  tenant  in  possession,  to  defend  his  title.  1 
A'ch.  Jbr.  694.  1  LilL  497*  See.  As  the  possession  of  the  land 
is  primarily  in  question,  and  to  be  recovered,  that  concerns  the 
tenant;  and  the  title  of  the  land,  which  is  tried  collaterally,  that 
concerns  some  other,  who  may  he  admitted  to  be  a  defendant 
with  the  tenant ;  but  none  other  is  to  be  admitted  a  defendant, 
but  he  that  hath  been  in  possession,  or  receives  the  rents,  fee. 

If  the  plaintiff  can  prove  his  title  accrued  before  the  time  of  the 
demise,  and  that  the  defendant  hath  been  longer  in  possession,  he 
.shall  recover  antecedent  profits ;  but  in  such  case  the  defendant 
will  be  at  liberty  to  controvert  his  title.    Bull.  ffl.  P.  83, 

Where  an  actual  entry  is  necessary,  the  demise  must  be  laid  after 
it,  7  Term  Hcfi.  K.  Br  433.  An  actual  entry  is  necessary  to  avoid 
a  fine,  and  the  party  so  avoiding  it  cannot  lay  his  demise  in  an 
ejectment,  to  recover  the  mesne  profits  that  accrued  before  such 
entry.    7  Term  Reft.  K.  B.  727.    See  also  1  East**  Heft.  568. 

As  the  plaintiff  in  ejectment  is  a  mere  nominal  person,  and  a 
trustee  for  the  lessor  j  if  he  release  the  action,  the  court  may  set 
aside  the  release,  and  he  shall  be  committed  for  a  contempt  i  so 
likewise  if  he  release  an  action  brought  in  his  name  for  the  mesne 
profits.  I  Sulk.  260,  Skinn.  247.  If  a  man  is  made  plaintiff  in 
ejectment  without  his  knowledge,  and  the  defendant  appearing,  the 
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plaintiff*  thereupon  becomes  nonsuit,  after  which  execution  is  sued 
out  against  him  ;  if  it  appears  by  his  oath  that  lie  was  made  plaintiff 
without  his  knowledge  or  order,  he  shaJL  be  discharged.  34  Car. 
J3.fi.    5  Ann,    I  hill.  500* 

If  there  be  a  verdict  and  judgment  against  the  plaintiff,  he  may 
bring  another  action  of  trespass  and  ejectment  for  the  land,  it  be- 
ing only  to  recover  the  possession,  &£♦  wherein  judgment  is  not 
final \  and  it  is  not  like  a  wi  lt  of  right,  &c.  where  the  title  alone  is 
tried.     Wood's  Jus/.  547-  7'rin.  23  Car.  B,  & 

The  reason  of  an  ejectment  being  never  finals  is  not  laid  down 
in  the  general  books  on  this  subject,  but  in  the  notes  to  Eunomusy 
vol.  4.  p..  189.  it  is  thus  ingenious!)'  stated.  The  reason  why  it  is 
not  or  cannot  be  final  seems  to  be  this.  That  it  is  impossible  from 
the  structure  of  the  record  in  this  action,  to  plead  a  former,  in 
bar  of  another,  ejectment  brought*  Because,  1.  The  plaintiff  and 
defendant  arc  nominal,  and  exist  in  most  cases  on  record  only ; 
and  consequently  may  be  changed  in  a  new  action.  But  the  iden- 
tity both  of  the  plaintiff  and  defendant  must  be  averred  in  pleading 
a  former  action  in  bar.  2,  The  term  demised  may  be  laid  many 
different  ways.  An  ejectment,  however,  though  in  its  nature  not 
final  at  law,  is  capable  of  being  made  so  in  equity;  and  the  court 
of  chancery  will,  on  proper  grounds,  grant  a  perpetual  injunc- 
tion, and  not  permit  the  possession  of  lands  to  be  disturbed  by  a 
vain  incessant  litigation  of  ihc  same  question-  See  2  JLq.  Abr. 
ifl.  e.  1-243.  r.  11.  222.  c.  1.  Pari.  Cases,  (8vo.)  ih.  Injunction, 
ca.  I.  S,    2  Ssra.  404. 


Form  of  the  Declaration-  in  Ejectment,  by  original)  against 
the  casual  ejector,  who  gives  notice  thereupon  to  (he  tenant  in 

possession* 

Michaelmas,  the  29th  of  King  George  the  Third. 

Berks,?  WILLIAM  STILES,  la te  of  Newbury,  in  the  said  county, 
to  wife  J  gentleman,  was  attached,  to  answer  Richard  Smith,  of  a 
pteat  wherefore  with  force  and  arms  he  entered  into  one  messuage, 
with  the  appurtenances,  in  Sutton,  m  the  county  aforesaid,  which 
John  Rogers,  esq.  demised  to  the  said  Richard  Smith,  for  a  term 
which  is  not  yet  expired,  and  ejected  him  from  his  said  farm,  and 
other  wrongs  to  him  did,  to  the  great  damage  of  the  said  Richard, 
and  against  the  peace  of  the  lord  the  king,  Stc.  And  whereupon  the 
said  Richard j  by  Robert  Martin,  his  attorney,  complains,  that  where* 
as  the  said  John  Rogers,  on  Uic  1st  day  of  October,  in  the  twenty* 
ninth  year  of  the  reign  of  the  lord  the  king  that  now  is,  at  Sutton 
aforesaid?  bad  demised  to  the  same  Richard  the  tenement  aforesaid, 
with  the  appurtenances*  to  have  and  to  hold  the  said  tenement,  with 
the  appurtenances,  to  the  said  Richard  and  his  assigns,  front  the 
feast  of  Saint  Michael  the  archangel  then  last  past,  to  the  end  and 
term  of  five  years  from  thence  next  following,  and  fully  to  be  com~ 
plete  and  ended;  hit  virtue  of  wMch  demise  the  said  Richard  entered 
into  the  said  tenement,  with  the  appurtenances,  and  was  possessed 
thereof;  and  the  said  Kichard  being  so  possessed  thereof  the  said 
William,  afterwards,  that  is  to  say,  on  the  said  first  day  of  Octo- 
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ber,  in  the  said  29 th  year,  with  force  and  arms,  that  is  to  say,  wit  It 
swards,  staves,  and  knives,  entered  into  the  said  tenement,  with  the 
appurtenances,  in  the  possession  of  the  said  Richard,  which  the  said 
John  Rogers  demised  to  the  said  Richard  in  form  aforesaid,  for  the 
term  aforesaid)  which  is  not  yet  expired)  and  ejected  the  said  Ri- 
chard out  of  his  said  farm,  and  other  wrongs  to  him  did,  to  the 
great  damage  of  the  said  Richard,  and  against  the  peace  of  the  said 
tord  the  king.  Whereby  (he  .said  Richard  saith,  that  he  is  injured 
and  damaged  to  the  value  of  201.  And  thereupon  he  brings  suit, 

Martin,  for  the  plaintiff,  >  Pledges  of  C  John  Doc. 
Peters,  for  (he  defendant^  Prosecution.  {  Richard  Roc. 

Mr,  George  Saunders, 

J  am  informed  that  you  an-  in  fiQBSCS&on  of  or  claim  title  to,  the 
premises  mentioned  in  this  declaration  of  ejectment,  or  to  some 
part  thereof;  and  I,  being  sued  in  this  action  as  a  Casual  ejector,  and 
having  no  claim  or  title  to  the  samey  do  ad-vi&e  you  to  appear  next 
Hilary  term,  in  his  majesty's  court  of  king's  bench,  wheresoever  he 
shall  then  be  in  England,  by  some  attorney  of  that  court,  and  then 
and  there  by  a  rule  to  be  made  of  the  same  court,  to  came  yourself 
to  be  made  defendant  in  my  staid  ;  otherwise  J  shall  suffer  judgment 
to  be  entered  against  me,  and  yon  will  be  turned  out  of  possession. 

Tour  loving  friend, 
[Date]  William  Stiles. 

The  form  of  the  declaration  by  bill  docs  not  differ  very  mate- 
rially ;  and  the  above  is  inserted  by  way  of  elucidation,  chiefly  to 
such  tenants,  ifc.  as  may  peruse  this  article. 

For  further  matter  relating  to  ejectment,  see  Bull.  J\i\  P.  and 
Gilbert's  Ejectments  by  Ruiuitngton. 

EJECTUM,  ejectus  maris,  quod  £  mart  ejicitur ;  Jet,  jetsom, 
wreck,  he.    See  tit.  H'rcci\ 

EIGNE,  Fr. tdme'.~\  Eldest  or  first  horn;  as  bastard  eigne)  and 
vnulier  puisne  are  words  used  in  our  law  for  the  elder  a  bastard, 
and  the  younger  lawful  born.    See  tit,  Bastard. 

EINEC1A,  from  the  Fr.  aisne,  i.  c.  primogenitus.j  Eldership. 
Stat,  of  Ireland ',  14  Hen,  111.    Sec  Jisnccy. 

EIRE,  or  EYRE,  Pr,  eire,  viz,  iter,  as  a  grand  cire^  that  is, 
magnis  itineribus^J  Is  the  court  of  justices  itinerant  ;  and  justices 
in  cijre  arc  those  whom  Bracton  in  many  places  calls  justiciaries  iti- 
nerantes.  These  justices,  in  ancient  time,  were  sent  with  a  ge- 
neral commission  into  divers  counties  to  hear  such  causes  as  were 
termed  pleas  of  the  crown ;  and  this  was  done  for  the  ease  of  the 
people,  who  must  else  have  been  hurried  to  die  king's  bench,  if 
the  cause  were  too  high  for  the  county  court :  it  is  said  they  were 
sent  but  once  in  every  seven  years.  Bract,  lib.  3.  c.  1 1.  Horn's 
Mirror,  lib*  2,  The  eyre  of  the  forest  is  the  justice-seat ;  which, 
by  an  ancient  custom,  was  held  every  three  years  by  the  justices 
of  the  forest,  journeying  up  and  down  for  that  purpose*  Bract, 
lib.  3.  tract  2.  c.  i  Se  2.  Brit.  c.  2.  Or&mp.  Jurisd.  156,  Mann*, 
par,  1.  ft*  121,    Sec  tit  Justices  in  Eyre. 
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ELECTION,  ffceffo.]  In  law,  is  when  a  man  is  left  to  his  own 
free  will,  lo  take  or  do  one  thing  or  another,  which  he  pleases. 
And  if  it  be  given  of  several  things,  he  who  is  the  first  agent,  and 
ought  to  do  the  first  act,  shall  have  the  election ;  as  if  a  person 
make  a  lease,  rendering  rent,  or  a  garment,  &c  the  lessee  shall 
have  the  election,  as  being: tnc  first  agent,  by  the  payment  of  the 
one,  or  delivery  of  the  other.  Co,  Litt.  144.  And  if  A.  covenant 
to  pay  B.  a  pound  of  pup  per  or  sugar,  before  Ecstcr ;  it  is  at  the 
elec  (ion  of  A.  at  all  times  before  Euatcry  which  of  them  he  will  pay: 
but  if  he  pays  it  not  before  the  said  feast,  then  afterwards  it  is  at 
the  election  of  B.  to  demand,  and  have  which  he  pleascth.  Dyert 
18.    5  Refi.  59.     II  Reft.  51. 

If  I  give  to  you  one  of  my  horses  in  my  stable,  there  you  shall 
have  the  election ;  for  you  shall  be  the  first  agent,  by  taking  or 
seizure  of  one  of  them.  Co.  Lite.  145*  If  things  granted  arc  an- 
nual, and  to  have  continuance,  the  election  (where  the  law  gives  it 
him)  remains  to  the  grantor,  as  well  after  the  day  as  before :  but 
it  is  otherwise  when  to  be  performed  at  once>  Ibid.  When  no- 
thing passes  to  the  feoffee  or  grantee  before  election,  to  have  the 
one  thing  or  the  other,  the  elect  ion  ought  to  be  made  in  the  life 
of  the  parties;  and  the  heir  or  executor  cannot  make  the  election: 
but  where  an  estate  or  interest  passes  immediately  to  the  feoffee, 
donee,  &c.  there  election  may  be  made  by  them,  or  their  heirs  or 
executors.  2  Rep..  36,  37.  And  when  one  and  the  same  thing 
passe th  to  the  donee  or  grantee,  and  such  donee  or  grantee  hath 
election  in  what  manner  ho  will  take  it,  there  the  interest  passeth. 
Immediately*  and  the  party,  his  heirs,  Sec.  may  make  election  when 
they  will,    Co.  XAtt.  145,    2  Dan?*  Abr.  761, 

Where  the  election  creates  the  interest,  nothing  passes  till  elec- 
tion }  and  if  no  election  can  be  made,  no  interest  will  arise.  Hob. 
174.  If  the  election  is  given  to  several  persons,  there  ihc  first 
election  made  by  any  of  the  persons  shall  stand :  as  if  a  man  leases 
two  acres  to  A.  for  life,  remainder  of  one  acre  to  B.  and  of  the 
other  acre  to  C.  Now  B.  or  G  may  elect  which  of  the  acres  he 
will  have,  and  the  first  election  by  one  binds  the  other.  Co.  Litt. 
145,  2  Rejfi.  36.  If  a  man  leases  two  acres  for  life,  the  remain- 
der of  one  in  fee  to  the  same  person  \  and  after  licenses  the  les- 
see to  cut  trees  in  one  acre,  this  is  an  election  that  he  shall  have 
the  fee  in  the  other  acre.  2  Danv*  762.  A  real  election  concern- 
ing lands  is  descendible. ;  and  election  of  a  tenant  in  tail  may  pre- 
judice his  issue.  He  in  remainder  may  make  an  election  after 
ihc  death  of  tenant  for  life ;  but  if  the  tenant  for  life  do  make 
election,  the  remainder-man  is  concluded.    Moor,  Ca.  247.  S32. 

A  person  grants  a  manor,  except  one  close  called  JV*.  and  there 
are  two  closes  called  by  that  name,  one  containing1  nine  acres,  and 
ihc  other  but  ill  re  r;  acres,  ihc  grantee  shall  not,  in  this  case,  choose 
which  of  the  said  closes  isc  will  have,  but  the  grantor  shall  have 
election  which  close  shall  p;iss.  I  Leon.  268,  But  if  one  grants 
an  acre  of  land  out  of  a  waste  or  common,  and  doth  not  say  in 
what  part,  or  how  to  he  hounded,  the  grantee  may  make  his  elec- 
tion where  he  will*  1  Leon.  30.  If  a  man  hath  three  daughters, 
and  he  covenants  with  anoihcr  that  he  shall  have  one  of  them  to 
dispose  or  in  marriage ;  it  is  at  the  covenantor's  election  which  of 
bis  daughters  the  covenantee  shall  have,  and,  after  request,  she  is 
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to  be  delivered  to  him*  Moor,  72.  2  Danv.  762.  Where  there 
Are  three  coparceners  of  lands ,  upon  partition  the  eldest  sister  shall 
have  the  election;  though  if  she  herself  make  the  partition,  she 
loseLh  it,  and  shall  take  last  of  all.  Co,  lAti.  166-  See  tit.  Es- 
necy, 

In  consideration  that  a  person  had  sold  another  certain  goods, 
he  promised  to  deliver  him  the  value  in  such  pipes  of  wine  as  he 
should  'choose  j  the  plaintifF  must  make  his  election  before  he 
brings  his  action.  Sty.  49.  An  election  which  of  two  tilings 
shall  be  done*  ought  not  to  be  made  merely  by  bringing  an  ac- 
rion :  but  before,  that  the  defendant  may  know  which  he  is  to  do, 
and  it  is  said  he  is  not  bound  to  tender  cither  before  the  plaintiff 
hath  made  his  choice  which  will  be  accepted,  t  Mod,  217,  I  JVeis, 
Abr, 

A  condition  of  a  bond  is,  that  the  obligor  shall  pay  30/.  or  twen- 
ty ldne,  at  the  obligee's  election,  within  such  a  time  ;  the  obligee, 
at  his  peril]  is  to  make  his  election  within  the  time  limited.  1  Leon. 
69.  Though  in  debt  upon  bund  to  pay  10/.  on  such  a  day,  or  four 
cows,  at  the  then  election  of  the  obligee,  it  was  adjudged,  that  it 
was  not  enough  for  the  defendant  to  plead  that  lie  was  always, 
ready,  Sec.  if  the  obligee  had  made  his  election  ;  for  he  ought  to 
tender  both  at  the  day,  by  reason  the  word  then  relates  to  the 
day  of  payment,    S\Toor,  246.     I  JVela.  G94,  695. 

If  a  man  hath  an  election  to  do  one  of  two  things,  and  he  can- 
not by  any  default  of  a  stranger,  or  of  himself,  or  the  obligee,  or 
by  the  act  of  God,  do  the  one ;  he  must  at  his  peril  do  the  other. 
1  LilL  Abr.  506.  - 

Where  the  law  allows  a  man  two  actions  to  recover  his  right,  it 
is  at  his  election  to  bring  which  he  plcascth  i  and  when  a  man's  act 
may  work  two  ways,  both  arising  out  of  his  interest,  he  hath  elec- 
tion given  him  to  use  it  either  way.  Dyer,  20.  2  Roll.  Abr,  787, 
Action  of  trespass  upon  the  case,  or  action  of  trespass  ni  ct  armi$9 
may  be  brought  against  one  that  rescues  a  prisoner,  at  the  election 
of  the  party  damnified  by  the  rescous.  And  an  action  on  the  case, 
or  an  assise,  lies  against  him  that  surcharges  a  common,  at  the 
election  of  him  that  is  injured  thereby.  1  LilL  5Q 505.  Also  for 
a  rent-charge  out  of  lands,  there  may  be  a  writ  of  annuity  or  dis- 
tress, at  the  elcctio?i  of  the  grantee ;  but  after  the  death  of  the 
grantor,  if  the  heir  be  not  charged,  the  election  to  bring  annuity 
fceaseth.    Dyer,  344* 

A  man  was  indicted  of  felony  for  entering  a  house,  and  taking 
away  money,  and  found  guilty,  and  burnt  in  the  hand;  after  which 
the  person  who  lost  the  money  brought  an  action  of  trespass 
against  the  other  fur  breaking  his  house,  and  taking  away  his  mo- 
ney j  and  it  was  hcid  that  the  action  would  lie  ;  for  though  it  was 
at  his  election  at  first,  either  to  prefer  an  indictment  or  bring  an 
action,  yet  by  the  indictment  he  had  made  no  election,  because  that 
was  not  the  prosecution  of  the  party,  but  of  the  crown.  Sty. 
347, 

If  a  bargain  and  sale  be  made  of  lands,  which  is  enrolled,  and 
at  the  same  time  a  bargainor  levies  a  fine  thereof  to  the  bargainee, 
he  hath  Ids  election  to  take  by  one  or  the  other*  4  72.  A  wife 
hath  her  election  which  to  take,  of  a  jointure  made  after  marriage, 
or  her  dower,  on  the  death  of  the  husband,  and  not  before.  J^uet^ 
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358,  When  a  lessor  hath  election  to  charge  the  lessee,  or  his  as- 
signee, for  rent;  if  be  accepts  ihc  rent  of  the  assignee)  he  hath 
determined  his  election.   3  Itefi.  24. 

If  a  person  hath  election  to  pay  or  perform  one  of  two  things  at 
a  clay,  and  lie  do  neither  of  them  at  that  day,  his  election  is  gone : 
and  where  a  gi  ant  is  made  of  two  acres  oi  land,  the  one  for  life, 
the  other  hi  fee,  or  in  tail,  and  before  any  election  the  feoffee 
makes  a  feoffment  of  both  j  in  this  case  the  election  mil  be  gone, 
and  the  feoffor  may  enter  upon  which  he  will  tor  the  forfeiture,  2 
Heft.  37.  If  money  on  a  mortgage  be  to  be  paid  to  a  man,  his 
heirs  or  executors,  the  mortgagor  hath  election  to  pay  it  to  either: 
and  if  in  a  feoffment  it  be  to  pay  to  the  feoffee,  ins  heirs  or  assigns, 
and  lie  enfeoff  another,  the  feoffor  may  pay  the  money  to  the  first 
or  second  feoffee,  itc    Co.  Lift.  210. 

Jn  some  cases,  where  one  hath  cause  of  suit,  he  may  sue  one 
person  or  another  at  his  election  ;  for  there  is  an  election  of  per- 
sons, as  well  as  of  things.  Duer,  *20<t,  207<  A  ninn  by  deed  binds 
himself  and  his  heirs  to  pay  money,  and  dies ;  the  obligee  may 
choose  to  sue  the  heir,  or  the  executors,  although  both  of  them 
have  assets.  Poph.  151.  One  may  have  election,  when  he  hath 
recovered  a  debt,  to  have  his  execution  by  elegit,  fieri  facias,  or 
capias  ad  satisfaciendum  i  but  where  he  takes  an  elegit \  and  hath  no 
fruit  of  it,  he  may  resort  to  another  writ,  though  the  election  be 
entered  on  record.    Hob.  57.  Dyer,  60.  369, 

ri  hire  is  no  election  against  the  king  in  his  grants,  he.  I  Leon, 
30.  And  an  act  becoming  void,  will  determine  an  election.  Hob. 
152,  As  to  election  with  respect  to  one  action  or  another,  see  I 
Com.  Dig.  tit.  Action.   And  this  Diet.  tit.  Condition)  Agreement. 

Election  of  a  clerk  of  statutls-merchant,  A  writ  that  lies 
for  the  choice  of  a  clerk  assigned  to  take  bonds  called  statutes^ 
merchant j  and  is  granted  out  of  the  tAntice-ry^  upon  suggestion 
that  the  clerk  formerly  assigned  is  gone  to  dwell  at  another  place* 
or  is  under  some  impediment  to  attend  the  duty  of  his  office,  or 
hath  not  lands  sufficient  to  answer  his  transgressions,  if  he  should 
act  amiss,  &c.    Fitz.  164. 

Election  of  ecclesiastic  a  i.  teutons.  There  is  to  be  a  free 
election  for  the  dignities  of  the.  church.  Slat.  9  Hdvj.  31.  c.  14. 
And  none  shall  disturb  any  person  from  making  free  election,  on 
pain  of  great  forfeiture.  If  any  persons  that  have  a  voice  in  elec- 
tions, take  any  reward  for  an  election  in  any  church,  college,  school, 
&c»  the  election  shall  be  void  ;  and  if  any  of  such  societies  resign 
their  places  to  others  for  reward,  they  incur  a  forfeiture  of  double 
the  sum  :  and  the  party  giving  it,  and  the  parly  taking  it,  is  inca- 
pable of  such  place.  Stat,  31  Eliz.  c.  6>  See  further,  tit.  Biahojts, 
Deans. 

Election'  of  menrers  of  rA  km  amen  r,  and  election  com- 
mittees thereon.    See  tit.  Parliament. 

Election  of  a  vehderoh  of  the  forest,  electione  vifidarto- 
rttmforeiteS]  A  writ  which  lies  for  the  choice  of  a  verderor,  where 
any  of  the  verdcroisof  the  forest  are  dead,  or  removed  from  their 
offices,  &c.  It  is  directed  to  the  sheriff ;  and,  as  appears  by  the 
ancient  writs  of  this  kind,  the  verdcror  is  to  be  elected  by  the  free- 
holders of  the  county,  in  the  same  manner  as  coroners-  $c%  Arat. 
Brev.  3&6. 
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ELESMQISYNA,  alms;  dare  in  fiuram.  et  fter/tettiam  eleemosy- 
ttamt  to  give  in  pure  and  perpetual  alms,  or  frankalmoign? ;  as 
lands  were  commonly  given  in  ancient  times  to  religious  uses. 
CoweL    See  tit-  Frankalmoign?  y  Tenure* 

ELEEMOSYNJi,  The  possessions  belonging  to  the  churches* 
Blount. 

ELEEMOSYNA  REGIS,  or  cleemosyna  aratri.  A  penny  which 
King  Mihelred  ordered  to  be  paid  for  every  /dough  in  England^  to- 
wards the  support  of  the  fioor  :  it  was  called  eteemosyna  regis^  be* 
cause  it  was  first  appointed  by  the  king.    Leg.  Ethclied^  cafi.  1* 

EXJSEMOSYNAR1A,  The  place  in  a  religious  housc}  where 
the  common  alms  were  reposited,  and  thcucc  by  the  almoner  dis» 
tributed  to  the  poor* 

ELEEMOSYNARIUS,  The  almoner  or  peculiar  officer  who 
received  the  eleemosynary  vents  and  gihs,  and  in  due  method  dis- 
tributed them  to  pious  and  charitable  uses.  There  was  such  a 
chief  officer  in  all  the  religious  house*:  and  the  greatest  of  our 
Mkgliih  bisho/n-  had  anciently  then1  almoners,  as  now  the  king 
bath.    LiridwootPs  Provincial)  lib.  1.  tit.  12.    See  tit.  Almoner. 

ELEEMOSYNARY  C  O  R  1K)R  AT  IONS,  Corporate  bodies  ap- 
pointed over  hospitals,  &c,  constituted  fur  the  perpetual  distribu- 
tion of  free  aims*  or  bounty  of  the  founder  of  them.  See  tit.  Cor* 
fioration. 

ELEGIT,  From  the  words  in  the  writ,  efe^hibi  Uberariy  because 
the  plaintiff  hath  chosen  this  writ  of  execution.  See  3  Comm.  418.] 
A  writ  of  execution  founded  on  the  stat.  Wist,  2.  (13  Edio,  I<)  c. 
18.  that  lies  for  him  who  hath  recovered  debt  or  damages,  or  upon 
a  recognisance  in  any  court  against  one  not  able  in  his  goods  to 
satisfy  the  same,  divected  to  the  sheriff,  commanding  himtomake 
delivery  of  a  moiety  of  the  party's  land,  and  alt  his  goods*  beasts  of 
the  plough  excepted.  And  the  creditor  shall  hold  the  said  moiety 
of  the  land  so  delivered  unto  him,  until  his  whole  debt  and  da- 
mages arc  paid  and  satisfied  ;  and  during  that  term  he  is  tenant  by 
£ legit.    Reg.  Grig.  299.    Co.  Lilt.  2813. 

Upon  an  elegit ,  the  sheriff  is  to  deliver  one  half  of  all  houses, 
lands,  meadows  and  pastures,  rents,  reversions,  and  hereditaments 
wherein  the  defendant  had  any  sole  estate  in  fee,  or  for  life,  into 
whose  hands  soever  the  same  do  afterwards  come  j  but  not  of  a 
right  only  to  hind,  an  annuity,  copyhold  lands.  Sec.  Dyer,  206.  7 
Refi.  49,  Plowd.  224.  And  by  it,  the  plaintiff,  £cc.  elects  omnia 
b&n'a  t'f  cafal/a  of  the  defendant,  fir  titer  bwes  et  a f raft  dc  caruca 
*wa;  and  also  a  moiety  of  ail  the  lauds  which  the  defendant  had  at 
the  time  of  the  judgment  recovered  j  but  it  ought  to  be  sued 
within  a  year  and  a  day  after  the  judgment    Fitz.  M  Bm  267. 

But  though,  by  this  statute,  the  lands  of  the  debtor  arc  made 
liable,  as  well  as  his  personal  estate,  yet  if  the  creditor  takes  out 
an  elegit,  and  it  appears  to  the  sheriff  that  there  arc  goods  and 
chattels  sufficient  of  the  debtor's  to  satisfy  the  debt,  tie  ought  not 
to  extend  the  lands,  2  Tnst.  395.  But  an  elegit  executed  upon 
goods  only,  is  not  a  fori  facias*,  for  a  Jit  ri.  facia. 9  is  executed  by 
sale  by  the  sheriff;  but  the  elegit  by  the  appraisement  of  the  goods 
by  a  jury,  and  deliver)' to  the  party,  1  Sid,  184.  I  Lev,  92.  1 
Keb.  105.  26L  465.  556.  602* 

Upon  this  writ  the  sheriff  is  to  empannel  a  jury,  who  are  to 
make  inquiry  of  all  the  goods  and  chattels  of  the  debtor,  and  to  ap- 
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praise  the  same,  and  also  lo  inquire  as  to  his  lands  and  tenements  j 
and  upon  such  inquisiubjh  the  sheriff  is  to  deliver  all  the  goods 
and  c  hattels,  (except  the  beasts  of  the  plough,)  and  a  moiety  of  the 
lands,  to  the  party*  and  must  return  his.  writ,  in  order  to  record 
such  inquisition  in  that  court  out  of  which  the  elegit  issued:  and 
when  the  jury  have  found  the  seisin  and  value  of  the  land,  the  she- 
riff, 11  id  not  the  jury,  is  to  set  out  and  deliver  a  moiety  thereof 
to  the  jjkiii.iilV  by  iuet<  s  and  bounds,    Crtt.  Car.  319. 

Ail  writs  of  execution  may  be  good,  though  noL  returned,  ex- 
cept an  elegit  ;  but  ihat  must  be  returned,  because  an  inquisition 
is  to  be  taken  upon  it,  and  that  the  court  may  judge  of  the  suffi- 
ciency thereof,  4  Befi  65.  74.  It  has  been  ruled,  that  if  more 
than  a  moiety  of  the  lands  is  delivered  on  an  ttrgit  by  the  sheriff) 
the  same  is  void  for  the  whole.  Md.  <>l.  2  Salk.  563.  And  the 
sheriff  cannot  sell  any  thing  but  what  is  found  in  the  inquisition ; 
and  therefore  if  he  sell  a  term  for  years,  Sec  naisrecited  in  Uie 
inquisition,  as  to  the  commencement  thereof)  the  sale  is  void.  4 
Jir/i.  74. 

In  debt  upon  bend,  the  defendant  before  the  trial  conveyed  his 
lands  to  another,  ice.  but  he  himself  took  the  profits;  notwith- 
standing this  conveyance,  a  moiety  of  his  lands  was  extended  on 
an  elegit  Dyci\  294.  3  Re/i.  78.  If  two  persons  have  each  of 
them  u  judgment  against  one  debtor,  and  he  who  hath  the  hrst 
judgment  brings  an  elegit,  and  hath  the  moiety  of  the  lands  deli- 
vered to  him  in  execution  ;  and  then  the  other  judgment  creditor 
sues  out  another  elegit t  he  shall  have  only  a  moiety  of  that  moiety, 
which  was  not  extended  by  the  first  judgment,    Cro.  HMz.  483. 

When  lands  are  once  taken  in  execution  on  an  elegit,  and  the 
■writ  is  returned  an'.;  filed,  the  plaintiff  shall  have  no  other  execu- 
tion>  I  Li'v.  92.  And  if  the  defendant  hath  lands  in  more  coun- 
ties than  oi-.e*  and  the  plaintiff  awards  an  elegit  to  one  county,  and 
exit  Ntts  the  lands  upon  the  rltgir^  and  afterwards  files  the  writ, 
he  cannot,  after  that,  sue  out  an  elegit  into  the  other  counties: 
but  he  may  immedi^tc-iv.  alLer  entry  of  the,  judgment  upon  the 
judgment  roll,  award  as  many  ctegiis  into  as  many  counties  as  he 
thinks  fit,  and  execute  alh  or  any  of  them,  at  his  pleasure*  1 
Lilt.  Abr.  509.     d  o,  Jac.  245. 

A  man  had  lands  in  execution  upon  an  elegUy  and  afterwards 
moved  for  a  new  elegit^  upon  proof  that  the  defendant  had  other 
lands*  not  known  to  ihe  creditor  at  the  lime  when  the  execution 
-was  sued  cm  ;  and  it  was  adjudged,  that  if  he  had  accepted  of  the 
first  by  the  delivery  of  the  sheriff,  he  could  not  afterwards  have 
■a  m  w  elegit  ;  but  when  the  sheriff  returns  the  writ,  he  may  waive 
it,  and  then  have  a  new  extent*  Cro.  Eliz,  310.  1  JVe/s.  Abr.  669. 
Sled  -/u. 

If  the  defendant  dies  in  prison,  so  that  there  is  no  execution 
with  satisfaction*  the  plaintiff  shall  have  an  elegit  afterwards.  5 
i?i7?.  86.  And  \i  alJ  the  lands  extended  on  an  elegit  be  evicted  by  a 
belter  title,  the  plaintiff  may  take  out  a  new  execution.  4  Heft. 
66.  Where  one  having  land  by  elegit,  is  wholly  evicted  out  of  it> 
he  may  h;i\e  a  further  execution,  either  against  the  defendant's 
lands  or  good*],  as  he  might  have  had  at  first;  save  only,  he  must  bring 
a  sciVf  facia*  against  the  defendant,  or  him  that  comes  in  under 
him ;  but  if  the  eviction  be  of  part  of  the  land,  or  for  a  time  only, 
so  that  the  plaintiff  may  take  his  full  execu lion  by  holding  it  over, 
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there  he  cannot  have  any  new  execution,  by  the  Mat.  32  Hen. 
VIII,  c.  5.    2  Snefi.  Mr.  115. 

Where  an  elegit  is  sued  upon  a  judgment,  the  levying  of  goods 
thereon,  for  part  only*  is  no  impediment,  but  the  plaintiff  may 
bring  another  elegit  flro  residuo,  and  take  the  lands.  1  Lev.  92. 
On  a  nihil  returned  upnti  an  elegit,  there  may  be  brought  a  eaftias 
ad  satisfaciendum,  ov  fieri  facias.  [Leon.  176-  And  an  e  legit  may 
be  sued  after  a  fit ri  facias  returned  nulla  Aona,  or  where  part  is  le- 
vied by  it;  atid  after  a  capias  ad  satisfaciendum  returned  non  est  in- 
vent us.    Hob.  57. 

A  person  in  execution  was  suffered  to  escape,  and  then  he  died ; 
the  land  winch  he  had  at  the  time  of  the  judgment  may  be  extend- 
ed,  hy  Elegit  j  upon  a  scire  facias  brought  against  his  heir,  as  ter- 
tcnant-    hyer^  271. 

A  man  may  have  an  assise  of  the  land  which  he  hath  in  execu- 
tion by  elegiU  if  he  be  deforced  thereof.  Stat,  IVcsim.  2.  c.  18. 
And  if  tenant  by  elegit  ulit  n  the  land  in  fee,  &che  who  hath  right 
shall  have  against  him,  and  the  alienee,  an  assise  of  novel  disseisin. 
Ibid.  At  a  trial  at  bar  in  C.  B.  the  court  delivered  for  law,  that 
where  lands  are  actually  extended,  and  delivered  upon  an  elegit, 
a  fine  levied  on  those  lands,  and  non-claim,  will  bar  the  interest  of 
the  tenant  by  elegit.    1  Mod.  2  L  7. 

If  tenant  by  elegit  be  put  cut  of  possession  before  he  hath  received 
satisfaction  for  his  debt,  by  the  heir  at  law,  Etc.  he  may  bring  ac- 
tion or  trespass,  or  re-enter  and  hold  over  till  satisfied:  but,  after 
satisfaction  received,  the  defendant  may  enter  on  the  tenant  by 
elegit.  4  Reft.  28.  67,  Tenants  by  elegit ,  statutes-merchant,  Sec- 
are  not  punishable  for  waste,  by  action  of  Avaste :  but  the  party, 
against  whom  execution  is  sued,  is  to  have  a  writ  of  venire  Judas 
ad  com/rut andum,  <j?c.  and  there  the  waste  shall  be  recovered  in 
the  debt :  though  his  said  there  is  an  old  writ  of  wastu  in  the  re- 
gister, for  him  in  reversion  against  tenant  by  elegit,  committing 
waste  on  lands  which  he  hath  in  execution.  6  lief}.  57*  .Yew 
Ail/.  Brev.  130.  On  tenant  by  elegit's  accounting,  if  the  money 
recovered  by  the  plaintiff  is  levied  out  of  the  lauds,  the  defend- 
ant shall  recover  his  land;  and  if  more  be  received  by  waste,  &e. 
he  shall  have  damages.  Terms  de  Ley*  See  this  Diet.  tit.  Estate , 
iCirtetit,  Ejceciition. 

ELF- ARROWS,  Were  fiint  atones  sharpened  on  each  side  in 
shape  of  arrow-Avad^  made  use  of  in  war  by  the  ancient  Britons  ; 
of  which  several  have  been  found  in  England^  and  greater  plenty 
in  Scotland,  where  it  is  said  the  common  people  imagine  they 
drop  from  the  clou ds,  or  are  made  by  the  elves  or  fairies. 

ELISORS,  electors.']  In  cases  of  challenge  to  the  sheriff  and 
coroners  for  partiality,  Sic.  the  venire  to  summon  a  jury  shall  be 
directed  to  two  clerks  of  the  court,  or  two  persons  of  the  county 
named  by  the  court  and  sworn.  And  these  two,  who  are  called 
elisors^  shall  indifferently  name  or  choose  the  jury ;  and  their  re- 
turn is  final  \  no  challenge  being  allowed  to  their  array.  J'Qrtese. 
de  Laud,  leg.  e.  25.    Co.  Litt.  153.    See  tit.  Jury. 

ELKE,  A  kind  of  yew  to  make  bows  of.  Stat,  52  Hen,  VI H. 
caji.  9. 

ELOINE,  from  the  Fr.  ealoisner,']  To  remove  or  send  a  great 
way  off;  in  this  sense  it  is  used  where  it  is  said  that  if  such  as  are 
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wkhin  age  be  eioincdt  so  tliat  they  cannot  conic  to  sue  personal!)'* 
their  next  friend  shall  he  admitted  to  sue  for  them.  Stat.  13  lidiv* 
I.  rati.  15. 

ELONGATA,  Is  a  return  of  the  sheriff  in  re/iicvin,  that  cattle 
are  not  ta  be  found,  or  arc  removed,  so  that  he  cannot  make  de- 
liverance, Sic.    2  Lill.Abr.  454.458. 

ELOPEMENT,  from  the  Belg.  E'e  matrimonium  ct  loopen,  cwr- 
rere  ;  or  more  probably  from  the  Sax.  Gelooran^  to  depart ;  the 
Saxon  r  being  easily  perverted  from  its  shape  into  a  A  Blount*] 
Is  where  a  married  woman,  of  her  own  accord,  goes  away,  and 
departs  from  her  husband,  and  lives  with  an  adulterer,  Sec  tit. 
Adult rnj)  Baron  and  Feme. 

ELY,  A  royal  franchise,  or  county  palatine.  See  tit.  Counties 
Palatine. 

The  bishop  of  Ely  has  not  a  palatinate  jurisdiction  within  the 
isle,  though  exercising  jura  regatta  there,  A  writ  of  Jitri  facial 
directed,  in  the  first  instance,  to  the  bailiff  of  the  isle  of  Elyy  out 
of  K,  Bt  is  erroneous  and  void,  and  the  bailiff  executing  the  same 
is  guilty  of  a  trespass  against  the  party  whose  goods  are  taken  in 
execution.  Process  issued  out  of  the  courts  at  IVestminster  into 
the  isle,  goes,  in  the  first  instance,  to  the  sheriff  of  Cambridge- 
shire who,  thereupon,  issues  his  mandate  to  the  bailiff  of  the 
franchise.    3  Host's  Be  ft.  128. 

EM&Al$GQi  A  prohibition  upon  shipping1  not  to  go  out  of  any 
port,  oti  a  war  breaking  out,  Sec.    Sec  Imbargo* 

EMBASSADOR,  See  Ambassador. 

EMBEZZLEMENT,  Sec  Servants. 

EMBLEMENTS,  from  theFii  emblavencc  de  blc dt  corn  sprung, 
or  put  up  wb-jve  ground  .J  The  profits  of  sown  land:  but  the  word 
is  sometimes  user!  more  largely,  for  any  products  that  arise  natu- 
rally from  the  ground,  as  grass,  fruit,  &c.  Jn  some  cases,  he  who 
sowed  the  corn  shall  have  the  emblements;'  and  in  others  not  :  a 
lessee  at  will  sows  the  land,  he  shall  have  the  emblements  ;  though 
if  the  lessee  determines  the  will  himself,  he  shall  not  have  them, 
but  the  lessor.  5  Beft.  116,  If  lessee  at  will  sows  the  land  with 
jgrain,  or  other  thing  yielding  annual  profit,  and  the  lessor  enters 
before  severance  j  yet  the  lessee  shall  have  it :  but  where  the 
lessee  plants  young  fruit-trees,  or  other  trees,  or  sows  the  land 
with  acorns,  &c.  he  shall  not  have  these  :  and  if  such  tenant,  by 
good  husbandly,  make  the  grass  to  grow  in  greater  abundance  ;  or 
sow  the  land  with  hay-seed,  by  which  means  it  is  increased,  if  the 
lessor  enters  on  the  lessee,  the  lessee  shall  not  have  it,  because 
grass  is  tbc  natural  profit  of  the  soil.    Co,  Litt.  55,  56. 

Where  tenant  for  life  sows  the  land,  and  dies,  his  executors 
shall  have  the  emblement sy  and  not  the  lessor  or  him  in  reversion  ; 
by  reason  of  the  uncertainty  of  the  estate*  Cro.  EHz.  453.  And 
if  a  tenant  for  life  plants  hops,  and  dies  before  severance,  he  in  re- 
version shall  not  have  them,  but  the  executors  of  ten  tint  for  life. 
Cro.  Car.  515.  If  tenant  for  years  (if  he  so  long  live)  sow  the 
ground,  and  die  before  severance,  ihe  executor  of  the  lessee  shall 
have  the  corn  :  and  where  lessee  for  life  leases  for  years,  if  the 
lessee  for  years  sow  the  land,  and  after  lessee  for  life  dies  before 
severance,  the  executor  of  lessee  for  years  shall  have  the  emble- 
ments.   2  Dany.  Abr*  765. 
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So  it  is  also  if  a  man  be  tenant  for  the  life  of  another ;  and  cestui 
fue  vie  (he  on  whose  life  the  land  is  held)  dies  after  the  com  sown, 
the  tenant  fiur  auter  vie  shall  have  the  em bit menu.  The  same  is 
also  the  rule  if  a  life-estate  tic  determined  by  the  act  of  law. 
Therefore  if  a  lease  be  made  to  husband  and  wife  during  cover* 
turc,  (which  gives  them  a  determinable  estate  For  life,)  and  the 
husband  sows  the  land,  and  afterwards  they  are  divorced  a  vin- 
culo matrimonii^  the  husband  shall  in  this  case  have  the  emblement*} 
"for  the  sentence  of  divorce  is  the  act  of  the  law,  5  Rep,  l  16.  But 
if  an  estate  for  life  be  determined  by  the  tenant's  own  act ;  as  by 
forfeiture  for  waste  committed  ;  or  if  a  tenant,  during  widowhood, 
thinks  proper  to  marry  j  in  these  and  similar  cases*  as  in  that  of 
a  tenant  at  will  determining  his  own  tenure,  the  tenant  shall  not 
be  entitled  to  take  the  emblements.    I  Inst.  55. 

If  tenant  for  years  sows  ground,  and  before  his  corn  is  severed, 
the  term  which  is  certain  expires ;  the  lessor  or  he  in  reversion 
shall  have  the  emblements;  but  he  must  hrst  enter  on  the  lands. 
I  I  AIL  Abr.  511.  A  lessee  for  life  or  years  sows  the  land,  and 
after  surrenders,  £cc.  before  severance,  the  lessor  shall  have  the 
corn.    2  Danv-  If  there  be  lessee  for  years,  upon  condition 

that  if  he  commit  waste,  &c«  his  estate  shall  cease ;  if  he  sows  the 
ground  with  corn,  and  after  doth  waste,  the  lessor  shall  have  the 
corn.  Co.  Litt,  55.  And  where  a  lord  enters  on  his  tenant  for  a 
forfeiture,  lie  shall  have  the  com  on  the  ground.    4  Re/i.  31. 

Though  if  2l  ferine  copyholder  for  her  widowhood  sows  the  land1, 
and  before  severance  takes  husband,  so  that  her  estate  is  deter- 
mined, the  lord  shall  have  the  emblements;  yet  if  such  a  feme  copy- 
holder, durance  viduitate,  leases  for  one  year  according  to  custom, 
and  the  lessee  sows  the  land,  and  afterwards  the  copyholder  takes 
husband,  the  lessee  shall  have  the  corn.  2  Danu.  764.  If  a 
husband  holds  lands  for  life,  in  right  of  his  wife,  and  sow  the 
land,  and  after  she  dies  before  severance,  he  shall  have  the  emble- 
ments. Dijery  316.  J  JVHs<  A&r.  70 1 .  And  where  the  wife  hath 
an  estate  for  years,  life,  or  in  fee,  and  the  husband  sows  the  land, 
and  dieth,  his  executors  shall  have  the  com.  1  AWjir,  702.  But 
if  the  husband  and  wife  are  joi: it- tenants,  though  the  husband  sow 
the  land  with  corn,  and  dies  before  ripe,  the  wife,  and  not  his  ex- 
ecutors, shall  have  the  corn,  she  being  the  surviving  joint-tenant* 
Co.  Litt.  199. 

When  a  widow  is  endowed  with  lands  sown,  she  shall  have  the 
emblements^  and  not  the  heir.  2  Inst.  61,  And  a  tenant  in  dower 
may  dispose  of  corn  sown  on  the  ground ;  or  it  may  go  to  her  ex- 
ecutors, if  she  die  before  severance,  2  Inst.  80,  81.  And  by  the 
particular  provisions  of  stat.  28  Hen.  VIII.  c.  11.  if  a  parson  sows 
his  glebe,  and  dies,  his  executors  shall  have  the  corn:  and  such 
parson  may  by  will  dispose  thereof,    1  Roll.  Abv.  655, 

If  tenant  by  statute-merchant  sows  the  land,  and  before  sever- 
ance a  casual  profit  happens,  hy  which  he  is  satisfied*  yet  he  shall 
have  the  corn.  Co.  Litt.  55.  Lauds  sown  are  delivered  in  exc- 
eution  upon  an  extent,  the  person  to  whom  delivered  shall  have 
the  corn  on  the  ground,  2  Leon.  54.  And  judgment  was  given 
against  a  person*  and  then  he  sowed  the  land,  and  brought  a  writ  of 
error  to  reverse  the  judgment,  but  it  was  affirmed ;  antl  adjudged 
that  the  rccovcror  shall  have  the  earn,    2  Bitlst.  21  a. 
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If  a  disseisor  sows  the  land,  and  afterwards  cuts  the  corn,  bu?: 
before  it  is  carried  away  the  disseisee  enters,  the  disseisee  shall 
have  the  corn.  Ztyrr,  3L  1 1  Re/i.  52.  A  person  seised  in  fee  of 
laud  dies*  having  a  daughter,  and  his  wife  }iri-uemc?tt  enseint  with, 
a  son  ;  the  daughter  enters  and  sows  the  land,  and  before  severance 
of  the  corn,  the  son  is  horn  ;  in  this  case  the  daughter  shall  have  the 
corn,  her  estate  being  lawful)  and  defeated  by  the  act  of  God  ;  and 
it  is  for  the  public  good  that  the  land  should  be  sown.  Co,  Lift.  55. 

A  man  seised  in  fee-simple  sows  land, and  then  devises  the  land 
by  will,  and  dies  before  severance  ;  the  devisee  shall  have  the  corn  ; 
and  not  the  devisor's  executors.  l\rtncb.  52.  Cro*  Eliz.  61.  If  a 
person  devises  his  lands  sown,  and  says  nothing  of  the  com.  the 
corn  shall  go  with  the  land  to  the  devisee:  and  when  a  man  seised 
of  lands,  in  fee  or  in  tail,  sows  it,  and  dies  wUhout  will,  it  ^oes 
to  the  executor,  and  not  the  heir.  10  Erfiv.  IV.  l.  b.  21  Hen.  VI. 
130*  a.  37  Hen.  VI.  35  b.  A  devisee  for  life  dies,  he  in  remainder 
aha II  have  the  emblrntrri!s  with  the  land-     Hob.  132* 

Tenant  in  fee  sows  the  land,  and  devises  it  to  for  life.,  re- 
mainder to  B.  for  life,  and  dies  ;  dies  before  severance,  B>  in 
remainder  shall  have  the  com,  and  not  the  executor  of  the  first 
tenant  for  life,  Cro.  EUz.  61.  164.  Where  there  is  a  right  to 
emblements,  ingress,  egress,  and  regress  are  allowed  by  law,  to 
enter,  cut,  and  carry  them  away,  when  the  estate  is  determined! 
&c.     1  Zn$t.  55. 

EMBLEUS  DE  GENTZ,  />.]  A  stealing  from  the  people: 
the  word  occurs  in  our  old  rolls  of  parliament.  Whereas  divers 
murders,  emblm  d»  gcntxt  and  robberies  are  committed,  &c.  Hot* 
Part.    21  Edw.  Ul.n.52. 

EMBRACEOR,  Fr«  embra&Qur^  He  that  when  a  matter  is  in  trial 
between  party  and  party,  comes  to  the  bar  with  one  of  the  parties, 
having  received  some  reward  so  to  do,  and  speaks  In  the  case  ;  or 
privately  labours  the  jury,  or  stands  in  the  court  to  survey  and  over- 
look them,  whereby  they  are  awed  or  influenced,  or  put  in  fear  or 
doubt  of  the  mutter.  Stat.  19  Hen,  VII.  cafi,  13.  But  lawyers, 
attorneys,  Sec.  may  speak  in  the  case  for  their  clients,  and  not  be 
embractors:  also  the  plaint  iff  may  labour  the  jurors  to  appear  in 
his  own  cause  ;  but  a  stranger  must  not  do  it :  for  the  bare  writing- 
a  letter  to  a  person,  or  parol  request  for  a  juror  to  appear,  not  by 
the  party  himself,  hath  been  held  within  the  statutes  against  em- 
bracery and  maintenance.  Co.  Lift.  369.  Hob.  294.  1  £>'ait?uL  5<)L 
\{  the  party  himself  instruct  a  juror,  or  promise  any  reward  for 
his  appearance,  then  the  party  is  likewise  an  embraceor.  And  a 
juror  may  be  guilty  of  embracery,  where  he,  by  indirect  practices, 
gets  himself  sworn  on  the  ru/r.v,  to  serve  on  one  side.  1  Lilt  51& 
There  arc  divers  statutes  relating  to  this  offence  and  ntairiicnatice. 
See  further,  tt:.  Maintenance^  and  fi<t$ty  Embracery .  See  also,  til. 
Jury*  Drciex  Turuum* 

EMB14  ACKRY.  An  aUcmpt  to  influence  a  jury  corruptly  to 
one  side,  by  promises,  persuasions,  entreaties,  money,  entertain- 
ments,  and  the  like.  The  punishment  for  the  person  embracing, 
(the  embraceor,)  is  by  fine  and  imprisonment;  and  for  the  juror  so 
embraced,  if  h  be  by  taking  money,  the  punishment  is  (by  various 
*tais.  of  Edw.  III.  viz,  5  Edw>  HI-  e.  lo  34  Ed™.  III.  c.  8.  3S 
MSvf.  Ill*  f-  12.)  perpetual  infamy,  imprisonment  for  a  year,  and 
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forfeiture  of  tenfold  value,  4  Contra.  UO.  See  1  ftaiok.  JP,  C.  c. 
85,  and  the  preceding  title. 

EMBK1NG  DAYS,  from  embers,  dnetesy  so  called,  either  be- 
cause our  ancestors,  when  they  fasted,  sat  in  ashes,  or  strewed 
them  on  their  heads.]  Those  days  which  the  ancient  fathers  call- 
ed yuatuor  temfiora  jijttnii,  and  oi  great  antiquity  in  the  church; 
they  are  observed  on  Wednesday^  Friday,  and  Saturday  next  after 
Quadragesima  Sunday \  (or  the  first  Sujiday  in  Lent,}  after  W/dt sun- 
day,  Jfolyrood-day  in  September^  and  St.  Lucy1*  day,  about  the  mid- 
dle of  December.  These  days  are  mentioned  by  Britton,  c.  53.  and 
other  writers;  and  particularly  m  the  stat.  2  6c  3  Jidw-  VL  c.  ]9. 
Our  almanacks  cull  them  the  Ember  Weeks. 

EMBROIDEHY.  By  stat.  22  Geo.  tL  c>  36.  no  foreign  embroi- 
dery-, or  gold  or  silver  brocade,  shall  be  imported,  upon  pain  of 
being  forfeited  and  burnt,  and  penalty  of  100/.  for  each  piece.  No 
person  shall  sell  or  expose  to  sale  any  foreign  embroidery,  gold 
or  silver  thread,  lace,  fringe^  brocade,  or  make  up  the  same  into 
any  garment,  upon  pain  of  having  it  forfeited  and  burnt,  and  pe- 
nalty of  100/.  AH  such  embroidery,  tfc.  found,  may  be  seized  and 
burnt,  and  the  mercer,  in  whose  custody  it  was  found,  shall 
forfeit  100/,    See  tit.  Manufacture^  Navigation  Acts. 

EMKNDALS,  emendaj  An  old  word  still  made  use  of  in  the 
accounts  of  the  society  of  the  Liner  Temple;  where  so  much  in 
emendate  at  the  foot  of  an  account,  on  the  balance  thereof,  signifies 
so  much  money  in  the  bank  or  stock  of  the  houses,  for  reparation 
of  losses  or  other  emergent  occasions :  quod  in  ?meataurationem 
danmi  tribuitur.  Sfielm. 

EMEND  ARE,  emendam  solvere^  To  make  amends  for  any  crime 
or  trespass  committed.  JLeg.  Edw.  Confess,  c.  35.  Hence  a  capi- 
tal crime,  not  to  he  atoned  by  fmc}  was  said  to  be  i?icmendabile. 
Leg.  Canut.fi*  2. 

EMENDATIO,  Hath  been  used  for  the  power  of  amending- and 
correcting  abuses,  according  to  stated  rules  and  measures ;  as 
emendatiQ  fi(tnni>  the  power  of  looking  to  the  assise  of  cloth,  that 
it  be  of  just  measure  \  ematdatio  ftanis  ct  cervi&e,  the  assising  of 
bread  and  beer,  5tc.  privileges  granted  to  lords  of  manors,  and  ex- 
ecuted by  their  officers  appointed  in  the  court-leetj  Sec.  Paroch. 
Antiq.  196, 

EM  P  ANN  EL,  See  Impanel. 

EMPARLANCE,  See  Imparlance. 

EMPEROR,  imfierator.']  The  highest  ruler  of  large  kingdoms 
and  territories  -t  a  title  anciently  given  to  renowned  and  victorious 
generals  of  armies,  who  acquired  great  power  and  dominion. 
This  title  was  formerly  given  to  the  kings  of  England,  as  appears 
hy  a  charter  of  King  Edgar. 

EN  BR  EVER,  Fr.l  To  write  down  in  short.    Brit.  56. 

ENCAUSTUM,  Sec  Bicaubium. 

ENCHANTMENT,  See  Conjuration. 

ENCHESON,  old  /V.]  An  occasion,  cause,  or  reason  wherefore 
any  tHing  is  done.     See  (he  ancient  Statutes. 

ENDEAVOUR.  Where  one  who  has  the  use  of  his  reason  era- 
deanours  to  commit  felony,  Sec.  he  shall  be  punished  by  our  lavxr5, 
but  not  to  that  degree  as  if  he  had  actually  committed  it :  as  if  a 
man  assault  another  on  the  highway,  in  order  to  a  robbery,  but 
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takes  nothing  from  him,  Lhis  is  not  punished  as  a  felony,  because 
the  felony  was  not  accomplished  -s  though,  as  a  misdemeanor,  it  is 
liable  to  fine  and  imprisonment,  3  Inst.  68,  69.  161.  11  Pefi.9Sr 
And  in  this  case,  by  Stat.  7  Geo,  II,  c.  21*  the  offender  shall  be 
transported.    See  (it.  Intendment)  Afulicioas  Mfechief)  Robbery. 

ENDOWMENT,  The  bestowing  or  assuring  of  dower  on  a 
woman-  It  is  sometimes  used  metaphorically  for  the  settling  a 
provision  upon  a  jparson,  or  building  of  a  church  or  chapel;  and  the 
severing  a  sufficient  portion  of  tithes,  &c.  for  a  vicar,  towards  his 
■perpetual  maintc nance,  when  the  benefice  is  appropriated.  Sec 
stats.  15  Hick.  1L  e>  6.    4  Men.  IV.  c.  12. 

ENEMY,  inimUjsta^}  1*  properly  an  alien  or  Foreigner,  who,  in 
a  public  capacity,  and  in  a  hostile  manner,  invades  any  kingdom 
or  country  j  and  whether  such  persons  come  Luther  by  themselves, 
or  in  company  with  EngUsh  traitors,  they  cannot  be  punished  as 
traitors,  but  shall  be  dealt  with  by  martial  law.  H.  P.  C.  10.  15. 
But  the  subjects  of  a  foreign  prince  coming:  into  England,  and 
living  under  the  protection  of  the  king,  may,  if  they  take  up  arms, 
&c*  against  the  government,  be  punished  as  traitors,  not  as  alien 
enemies*  If  a  prisoner  be  rescued  by  enemies,  the  gaoler  is  not 
guilty  of  an  escape ;  as  he  -would  have  been  if  subjects  had  made 
the  rescue,  when  he  might  have  a  legal  remedy  against  them 
See  Hawk.  P.  C.  and  tit.  Alien,  Escape  i  and  as  to  adhering  to,  and 
succouring  the  king**  enemies,  see  tit.  Treason. 

ENFRANCHISE,  Fr.  enfrandar*]  To  make  free,  or  incorpo- 
rate a  man  into  any  society,  &c  Jt  is  also  used  where  one  is 
made  a  free  denizen,  which  is  a  kind  of  incorporation  in  the  c«w- 
mowweaUh. 

ENFRANCHISEMENT,  Er.  from  franchise,  i.  c,  libtrtaa.]  Is 
■when  a  person  is  incorporated  into  any  society  or  body  politic  y 
and  it  signifies  the  act  of  incorporating.  He  that  by  charter  is 
made  a  denizen,  or  freeman  of  England,  is  said  to  be  enfranchised, 
and  let  into  the  general  liberties  of  the  subjects  of  the  kingdom  : 
and  he  who  is  made  a  citizen  of  London,  or  other  city,  or  free  bur- 
gess of  any  town  corporate,  as  he  Is  made  partaker  of  those  liber- 
ties that  appertain  to  the  corporation,  is,  in  the  common  sense  of 
the  word,  a. person  enfranchised.  And  when  a  man  is  enfranchised 
into  the  freedom  of  any  city  or  borough,  he  hath  a  freehold  in  his 
freedom  during  life  ;  and  may  not,  for  endeavouring  any  thing  only 
against  thr>  corporation,  lose  and  forfeit  the  same.  11  Reft.  91. 
See  tit,  Cor/toration.  A  villein  was  said  to  be  enfranchised,  when 
be  was  made  free  by  his  lord,  and  rendered  capable  of  the  benefits 
belonging  to  freemen. 

ENGLECERY,  or  ENGLESCHIJIE,  engteecria.~]  An  old  word 
signifying  the  being  an  Engtithman.  When  Canutes  the  Dane 
came  to  be  king  of  England,  he*  at  the  request  of  the  nobility, 
sent  back  bis  army  into  Denmark j  but  kept  some  Danes  behind  to 
be  a  guard  to  bis  person  ;  and  he  made  a  Jaw  for  the  preservation 
of  his  Danes,  (who  were  often  privately  made  away  with  by  the 
English,)  that  if  an  Englishman  killed  a  Dane,  lie  should  be  tried 
for  the  murder ;  or  if  he  escaped,  the  town  or  hundred  where  the 
fact  was,  done  was  to  be  amerced  itety-six  marks  to  the  king  t  so 
that  after  this  law,  whenever  a  murder  was  committed,  it  was  ne- 
cessary to  prove  the  party  slain  to  be  an  Englishman,  that  the  town 
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might  he  exempted  from  the  amercement;  "which  proof  was  called 
engleciryt  or  cnglesehire.  And  whereas  if  a  person  were  private- 
ly slam,  he  was  in  ancient  time  accounted  francigena.^  which  word 
comprehended  every  alien,  especially  the  Danes  i  it  was  thcrefoi -e. 
oi-dained,  that  where  any  person  was  murdered,  he  should  be  ad- 
judged franeigena,  unless  englecery  W€TC  proved,  and  that  it  was 
made  manifest  he  was  an  Englishman.  The  manner  of  proving 
the  person  killed  to  be  an  Englishman)  wis  by  two  witnesses  who 
Is  new  the  father  and  mother,  before  the  coroner,  &c.  Bract,  lib.  3. 
tract.  2.  cap.  15.  Fietay  U6.  I.  cap.  30.  7  Hep,  16.  This cngleeery, 
by  reason  of  the  great  abuses  and  trouble  that  afterwards  were  per- 
ceived to  grow  by  it,  was  utterly  taken  away  by  stat.  14  Edia.  III. 
sf,  U  ci  4.    See  4  Comm.  195.  and  this  Diet.  tit.  Murder. 

ENGLISH,  Pleas,  records,  bonds,  and  proceedings  in  courts  of 
justice  to  be  in  English,  Stai.  4  Geo.  XL  c  26.  And  sec  stats.  5 
Geo.  II.  c.  27.  6  Geo.  II,  c.  1 4.  and  this  Diet.  tit.  Pleading ,  Pro- 
cess ^  life. 

ENGRAVERS,  See  lit.  Literary  Property. 

ENGROSSER,  See  Ingrmcr,  For  entailer. 

To  ENHANCE,  To  raise  the  price  of  goods  or  merchandise- 
See  tit.  For  entailer. 

ENPLEET,  Anciently  used  for  implead.  They  may  enpicct  and 
be  enplected  in  all  courts.    Men.  Ang.  torn.  2.fo.  412. 

ENQUIRY,  Writ  of  ;  See  tit.  Writ. 

ENSIENT,  or  ENSE1NT,  The  being  with  child.  Law  Fr. 
Diet, 

ENSIENTURE,  or  Knsicneyy  Of  any  woman  condemned  for  a 
crime,  is  no  ground  to  stay  judgment;  but  it  may  be  afterwards 
alleged  against  execution.    2  Halt's  Hist.  P.  C.  415. 

ENTAIL,  See  tit.  Tail. 

ENTER  PLEADER,  See  Inter/deader. 

ENTIERTE,  From  the  French  entiert£}  en ( Irene ss.]  Is  a  con- 
tradistinction in  our  books  to  moiety,  denoting  the  whole :  and  a 
bond,  damages,  &c.  ate  said  to  be  erUife>  when  they  cannot  be  di- 
vided or  apportioned- 

ENTIRE  TENANCY,  Contrary  to  several  tenancy^  and  signi- 
fying a  sole  possession  in  one  mat) \  whereas  ihe  other  is  a  joint  or 
Common  possession  in  tWO  or  more.  Brooke. 

ENTRY,  Fr.  entree,  i.  e.  ingrcsmsy  thtroitUe^]  Signifies  the 
taking  possession  of  lands  or  tenements,  where  a  man  hath  title 
of  entry ;  and  it  is  also  used  for  a  writ  vf  possesion.  This  entry 
into  lands  is  where  any  man  enters  into  or  takes  possession  of 
any  lands,  Etc.  in  his  proper  person;  and  is  an  actual  entry  when 
made  by  a  man's  self,  or  by  attorney  by  warrant  from  him  that 
hath  the  right;  or  it  is  an  entry  in  law,  tor  a  continual  claim  is  an 
entry  implied  by  law,  and  has  the  same  force  with  it.  Litt.  §  41 9. 
There  is  a  right  of  entry ,  when  the  party  claiming  may,  for  his 
remedy,  either  enter  into  the  land,  or  have  an  action  to  recover  it : 
and  a  title  of  entry,  where  one  hath  lawful  entry  given  him  in  the 
lands,  which  another  hath,  but  has  no  action  to  recover  till  he  hath 
entered.    Pfowd,  55Q.    10  Rep.  48.    Finch**  Law,  105. 

Entry  may  be  denned  to  be  an  extrajudicial  and  summary 
remedy ,  against  certain  species  of  injury  by  ouster,  used  by  the 
legal  owner,  when  another  person,  who  hath  no  right,  hath  pre- 
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viou sty  take ji  possession  of  lands  or  tenements  In  ibis  case,  the 
party  entitled  may  make  a  formal  but  peaceable  entry  thereon,  de- 
claring that  thereby  he  takes  possession ;  which  notorious  act  of 
ownership,  is  equivalent  to  a  feodal  investiture  by  the  lord  :  or  he 
may  enter  on  any  part  of  it  in  the  same  county,  declaring  it  to  ho 
Ui  the  name  of  the  whole.  Lin.  %  417.  But  if  it  lies  in  different 
counties,  he  must  make  different  entries  ;  for  the  notoriety  of  such 
entry  or  claim  to  the  pares  or  free  holders  of  Westmoreland-,  is  not 
any  notoriety  to  the  fiares  or  freeholders  of  Sussex.  Also  if  there 
be  into  disseisors,  the  party  disseised  must  make  his  entry  on  both; 
or  if  one  disseisor  has  conveyed  the  lands  with  livery  to  tiuo  dis- 
tinct feoffees,  entry  must  be  made  on  both.  Co.  Lite.  252.  For  as 
their  seisin  is  distinct,  so  also  must  be  the  act  which  devests  that 
seisin.  If  the  claimant  be  deterred  from  entering  by  menaces  or 
bodily  fear,  he  may  make  divm  as  near  to  the  estate  as  he  can, 
iviih  the  like  Forms  and  solemnities ;  which  claim  is  in  force  for 
only  a  year  and  a  day.  IMt.  §  422.  And  this  claim,  if  it  be  re- 
peated once  in  the  space  of  every  year  and  day,  (which  is  called 
continual  claim*,)  has  the  same  e fleet  with,  and  in  all  respects 
^mounts  to,  a  legal  entry.  Ibid.  §  ^19.  23.  See  this  Diet.  tit. 
Claim,  Such  an  entry  gives  a  man  seisin;  or  puts  into  immediate 
possession  him  that  hath  right  of  entry  on  the  estate ;  and  thereby 
jnakes  him  complete  owner,  and  capable  of  conveying  it  from 
iiimself  by  either  descent  or  purchase.    Co.  Lilt.  15. 

This  remedy  by  entry  takes  place  in  three  only  of  the  live  spe- 
cies of  ouster,  viz.  Abatement^  Intrusion,  and  Disseisin}  for,  as  in 
these,  the  original  entry  of  the  wrongdoer  was  unlawful,  they  may 
therefore  be  remedied  by  the  mere  entry  of  him  who  hath  right. 
But,  upon  a  discontinuance*,  or  deforcement^  the  owner  of  the 
estate  cannot  enter,  hut  is  driven  to  his  action  :  for  herein  the  ori- 
ginal entry  being  lawful,  and  thereby  an  apparent  tight  of  posses- 
sion being  gained,  the  law  will  not  suffer  that  right  to  be  over- 
thrown liy  the  mere  act  or  entry  of  the  claimant.  Yet  a  man  may 
^1  enter  on  his  tenant  by  sufferance :  for  such  tenant  hath  no  freehold, 
but  only  a  bare  possession  ;  which  may  be  defeatedj  like  a  tenancy 
at  will,  by  the  mere  entry  of  the  owner-  But  if  the  owner  thinks 
it  more  expedient  to  suppose  or  admit  such  tenant  to  have  gained 
a  tortious  freehold,  he  is  then  remediable  by  writ  of  entry,  ad  ttr* 
-minum  qui  fireteriit.    I  Inst*  57*  237,  238.    See  tit*  Disseisin. 

On  the  Other  hand,  in  case  of  abatement*  intrusion^  or  disseisin* 
where  entries  are  generally  lawful,  this  right  of  entry  may  be  tolled, 
that  is,  taken  arjtiy*  by  descent,  Descents  which  take  away  entries, 
are,  when  anyone,  seised  by  any  means  whatsoever  of  the  inherit- 
ance of  a  corporeal  hereditament  dies,  whereby  the  same  descends 
to  his  heir :  in  this  case,  however  feeble  the  right  of  the  ances- 
tor might  be,  the  entry  of  any  other  person  who  claims  title  to 
the  freehold  is  taken  away ;  and  he  cannot  recover  possession 
against  the  heir  by  this  summary  method,  but  is  driven  to  his  ac- 
tion to  gain  a  legal  seisin  of  the  estate.    Uii.  §  3S5.  413. 

In  general,  therefore,  no  man  can  recover  possession  by  mere 
entry  on  lands,  which  another  hath  by  descent*  Yet  this  rule  hath 
some  exceptions  ;  especially  if  the  claimant  were  under  any  legal 
disabilities  during  the  life  of  the  ancestor,  either  of  infancy,  cover- 
ture, imprisonment,  insanity,  or  being  out  of  the  realm;  in  all 
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which  cases,  there  is  no  neglect,  or  laches  in  tlic  claimant,  and 
therefore  no  descent  shall  bar  or  take  away  his  entry.  Co.  JJtt. 
246.  And  this  title  of  taking  away  entries  by  descent,  is  still  far- 
ther narrowed  by  stat.  32  Hen.  VIII,  c.  33.  which  enacts,  that 
if  any  person  disseises  or  turns  another  out  of  possession,  no  de- 
scent to  the  heir  of  the  disseisor  shall  take  away  the  entry  of  him 
that  has  right  to  the  land,  unless  the  disseisor  hud  peaceable  pos- 
session five  years  nest  after  the  disseisin.  But  the  statute,  on  tVo- 
d'al  reasons,  does  not  extend  to  any  Jhoj^ee  or  donee  oi'  the  disseisor* 
mediate  or  immediate,    Ibid.  256, 

By  the  statute  of  limitations,  2 1  Jac  I,  c.  16.  it  is  enacted,  that 
no  entry  shall  be  made  by  any  man  upon  lands,  unless  within 
twenty  years  after  this  right  shall  accrue.  And  by  stat.  4  &  5  Ann, 
c.  16,  no  entry  shall  be  of  force  to  satisfy  the  said  statute  of  J  imit- 
ations,  or  to  avoid  a  fine  levied  of  lands,  unless  an  action  be  there- 
upon commenced  within  one  year  after,  and  prosecuted  with  effect. 
Sec  farther,  tit.  Claim. 

This  remedy  by  entry  must  be  pursued,  according  to  stat.  5 
Rich.  II.  st.  I.e.  8.  in  a  peaceable  and  easy  manner,  and  not  with 
force  or  strong  hand.  Tor,  if  one  turns  or  keeps  another  out  of 
possession  forcibly,  this  is  an  injury  of  both  a  civil  and  a  criminal 
nature.  The  civil  is  remedied  by  immediate  rcsiitiiibn  :  which 
puts  the  ancient  possessor  in  statu  guoj  the  criminal  injury  or  pub- 
lic wrong,  by  breach  of  the  king's  peace,  is  punished  by  fine  to 
the  king.    See  this  Dicf.  tit.  Forcible  Jin  try. 

The  writ  of  f-ntky  is  u  possessory  remedy  which  disproves 
the  title  of  the  tenant  or  possessor,  by  showing  the  unlawful  means 
by  which  he  entered,  or  continues  possession,  J'inch*s  L.  261.  The 
writ  is  directed  to  the  sheriff,  requiring  him  to  command  the 
tenant  of  the  land,  that  he  render  [in  Latin,  fir*ci/ic  r/uod  reddat~\ 
to  the  demandant  the  land  in  question,  which  he  claims  to  be  his 
right  and  inheritance  ;  and  into  which,  as  he  saith,  the  said  tenant 
had  not  entry,  but  by  (or  after)  a  disseisin,  intrusion,  or  the  like, 
made  to  the  said  demandant,  within  the  time  limited  by  law  for 
such  actions ;  or  that  upon  refusal  he  do  appear  in  court  on  such 
a  day,  to  show  wherefore  he  hath  not  done  u."  This  is  the  ori- 
ginal process,  the  firxri/ic,  upon  which  all  the  rest  of  the  suit  is 
grounded ;  wherein  it  appears,  that  the  tenant  is  required,  either 
to  deliver  seisin  of  the  lands,  or  to  show  cause  why  lie  will  not- 
This  cause  may  he  either  a  denial  of  the  fact,  of  having  entered 
by  or  under  such  means  as  are  suggested,  or  a  justification  of  his 
entry,  by  reason  of  title  in  himself,  or  in  those  under  whom  he 
makes  claim  j  whereupon  the  possession  of  the  land  is  awarded  to 
him  who  produces  the  clearest  right  to  possess  it. 

Tlie  writ*  of  entry  are  of  divers  kinds,  distinguished  into  four 
degrees,  according  to  which  the  writs  are  varied.  The  frxt  de- 
gree is  a  writ  of  entry  sur  disseisin,  that  Kcth  for  the  disseisee 
against  a  disseisor,  upon  a  disseisin  done  by  himself ;  and  this  is 
called  a  writ  of  entry  in  the  nature  of  an  assise. 

Second,  a  writ  of  entnj  sur  disseisin  in  te  ficr^  against  the  heir 
by  descent,  who  is  said  to  be  in  the  fier,  as  he  comes  in  by  his  an- 
cestor ;  and  so  it  is  if  a  disseisor  make  a  feoffment  in  fee,  Rift  in 
tail,  kc.  the  feoffee  and  donee  are  in  the  ficr  by  the  disseisor. 
Third,  a  writ  of  entry  sur  disseisin  in  h  per  et  en*,  where  the 
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feoffee  of  a  disseisor  maketh  a  feoffment  over  to  another  j  wiicn  the 
disseisee  shall  have  this  writ  of  entry  sttr  disseisin,  iJte.  of  the  lands 
in  which  such  other  had  no  right  of  entry  but  by  the  feoffee  of  the 
disseisor,  to  whom  the  disseisor  demised  the  same,  who  unjustly, 
and  without  judgment,  disseised  the  demandant.    1  Inst.  238. 

These  three  degrees  thus  state  the  original  wrong,  and  the  title 
of  the  tenant  who  claims  under  such  wrong.  If  more  than  two 
degrees  (that  is  two  alienations  or  descents)  were  past,  there  lay 
no  writ  of  entry  at  the  common  law.  For,  as  it  was  provided  for 
the  quietness  of  men's  inheritances,  that  no  one,  even  though  he- 
had  the  true  right  of  possession,  should  enter  upon  him  who  had 
the  apparent  right  by  descent  or  otherwise,  but  he  was  driven  to 
his  writ  of  entry  to  gain  possession  j  so,  after  more  than  two  de- 
scents, or  two  conveyances  were  passed,  the  demandant,  even 
though  he  had  the  right  both  of  possession  and  property,  was  not 
allowed  this  fw&stssQrtf  action  ;  but  was  driven  to  his  wil  of  rig/it, 
a  long  and  litial  remedy,  to  punish  his  neglect  in  not  sooner  put* 
ting  in  his  claim  while  the  degrees  subsisted ;  and  for  the  ending 
of  suits,  and  quieting  of  all  controversies*  'X  Inst.  isli.  Hut  by 
the  stat.  of  Afarlbridge,  52  Hen.  Ill-  c.  30.  it  was  provided,  that 
when  the  number  of  alienations  or  descents  exceeded  the  usual 
degrees^  a  new  writ  should  be  allowed  without  any  mention  oT  de- 
grees at  all.    And  accordingly, 

Fourthly,  a  new  writ  has  been  framed,  callud  a  writ  of  entiy  in 
the  /.'•:;/;.%  which  only  alleges  the  injury  of  the  wrongdoer,  without 
deducing  all  the  intermediate  title  from  him  to  the  tenant ;  staling 
it  in  this  manner,  that  the  tenant  had  not  entry,  unless  aftert  or  sub- 
sequent to,  the  ouster  or  injury  done  by  the  original  disposscssor  ^ 
and  rightly  concluding,  that  if  the  original  title  was  wrongful,  all 
claims  derived  from  thence  must  participate  of  the  same  wrong. 

Upon  the  latter  of  these  writs  it  is,  (the  writ  of  entry  sur  dis- 
itci&in  in  the  fLttstty  that  the  form  of  our  common  recoveries  of 
landed  estates  is  usually  grounded.    See  lit.  Fine  and  Recovery. 

This  remedial  instrument  of  writ  of  entry,  is  applicable  to  ail 
the  cases  of  ouster,  except  that  of  discontinuance  of  tenant  in  tail, 
and  some  peculiar  species  of  deforcements.  Such  is  that  of  the 
deforcement  of  dower,  by  not  assigning  tiny  dower  to  the  widow 
within  the  time  limited  by  the  law  \  for  which  she  has  her  remedy 
by  writ  of  dower  t  wide  nihil  habct*    FUz.  JV*  J?.  147.    See  tit. 

But,  in  general,  the  writ  of  entry  is  the  universal  remedy  to 
recover  possession,  when  wrongfully  withheld  from  the  owner. 
It  were  therefore  endless  to  recount  all  the  several  divisions  of 
writs  of  entry,  which  the  different  circumstances  of  the  respective 
demandants  may  require,  and  which  are  furnished  by  the  laws  of 
England^  being  plainly  and  clearly  chalked  out  in  that  collection  of 
legal  forms,  the  Urgist-rtiw  Omnium  Brevium,  or  registers  of  such 
writs  as  are  issuable  out  of  the  lting*s  courts  ;  upon  which  Fitz- 
herberfs  Mttura  Brevium  is  a  comment,  which  sec,  and  the 
several  appropriate  titles  in  this  Diet. 

In  the  limes  of  our  Saxon  ancestors,  the  right  of  possession 
seems  to  have  been  recoverable  only  by  writ  of  entry.  Gili.  Ten, 
42.  This  writ  was  then  usually  brought  in  the  county  court ;  and 
the  proceedings  in  these  actions  vere  not  then  so  tedious 
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(when  the  courts  were  held,  and  process  issued  from,  and 
was  returnable  therein,  at  the  cud  of  every  three  weeks)  as  they 
became  after  the  conquest,  when  ali  causes  were  drawn  into  the 
king's  courts,  and  process  issued  only  from  term  to  teim  Hence 
a  new  remedy  was  invented  in  many  cases  to  do  justice  to  the 
people,  and  to  determine  the  possession  in  the  proper  counties 
by  the  king's  judges;  this  was  the  remedy  by  assise;  as  to  which, 
see  tit.  tiMsc  in  this  Diet,  and  fully  on  this  subject,  3  Comm. 
174  184. 

Having  said  thus  much  in  general  on  the  titles  /■'rcfn/and  Writ* 
of  Entry,  subjects  now  in  some  measure  rathe*  unusual  than  ob- 
solete, the  following  observations  extracts,  &c.  may  be  of  use  to 
the  inquiring  student :  should  any  of  them  seem  a  repetition  of 
what  has  already  been  said,  it  will  he  generally  fount!  they  state 
the  point  more  at  large,  or  on  different  authorities. 

A  writ  of  entry  in  the  /trr  and  cut  shall  be  maintained  against 
none,  but  where  the  tenant  is  in  by  purchase  or  descent  >  for  if 
the  alienation  or  descent  be  put  out  of  the  degree  upon  which  no 
writ  may  be  made  in  the  ficr  and  rut,  then  it  shall  be  made  ia 
the  fio&tr     Terms  de  Ley* 

There  are  Jive  things  which  put  the  writ  of  entry  out  of  the 
degrees)  viz,  intrusion;  disseisin  upon  disseisin;  succession,  where 
the  disseisor  was  a  person  of  religion,  and  his  successor  enters; 
judgment^  when  a  person  hath  had  judgment  to  recover  against 
the  disseisor;  and  escheat,  on  the  disseisor's  dying  without  heir, 
or  committing  felony,  Etc.  on  which  the  lord  enters,  Etc.  In  ail 
these  cases,  the  disseisee  or  his  heir,  shall  not  have  a  writ  of 
entry  within  the  degrees  of  the  fiert  but  in  the  fiost;  because 
they  are  not  in  by  descent,  or  purchase.     Terms  de  Ley. 

Degrees  as  to  entries  are  of  two  sorts,  either  by  act  in  law,  as 
in  case  of  a  descent  j  or  by  act  of  the  party  by  lawful  conveyancen 
But  no  estate  granted  by  wrong  doth  make  a  degree  j  so  that 
abatement,  intrusion,  ifc.  work  not  a  degree ;  nor  doth  every 
change  by  lawful  title,  as  an  estate  of  tenant  by  the  curtesy, 
by  judgment,  &c.  or  of  any  others  that  come  in  the  fiost;  though 
a  tenancy  in  dower  by  assignment  of  the  heir  doth  work  a 
degree,  because  she  is  in  by  her  husband  j  but  an  assignment  of 
dower  by  a  disseisor  doth  not,  by  reason  she  is  in  the  post.  Co. 
Litt.  23 

Though  entry  on  lands  is  taken  away  by  descent  on  disseisins* 
or  discontinuance j  &e.  yet  a  descent  shall  not  take  away  the  entry 
of  lessee  for  seven  years,  nor  of  tenant  by  elegit,  UTc*  who  have 
but  a  chattel,  and  no  freehold ;  otherwise  it  is  of  any  estate  for 
life,  or  any  higher  estate.    Co.  Litt.  249* 

If  a  disseisor  leases  for  years,  and  dies  seised  of  the  reversion, 
the  entry  of  the  disseisee  is  taken  away,  because  he  died  seised 
of  the  fee  and  freehold:  but  if  he  had  leased  fur  life,  ke.  the  entry 
of  the  disseisee  would  not  be  taken  away.  Co,  Lit;.  2Z9.  Where 
the  disseisor  of  an  infant  dies  seised,  and  after  the  infant  comes 
of  age,  and  the  heir  of  the  disseisor  dies  before  entry  j  though 
he  died  not  seised  of  an  actual  seisin,  but  a  seisin  in  lav,  -t  yet 
his  dying  seised  takes  away  the  entry  of  the  disseisee.  Ibid.  If 
a  disseisor  makes  a  feoffment  upon  condition,  and  the  ieoilee  dies 
seised,  and  the  feoffor  enters  upon  the  heir  for  the  breach  of  the 
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condition >  the  disseisee  may  enter  upon  him  i  for  by  the  entry  of 
the  disseisor,  the  descent  is  utterly  defeated.    Litt.  ttect.  409. 

The  title  of  entry  in  a  feoffor,  Etc.  that  hath  bill  a  condition* 
cannot  be  taken  away  by  any  descent,  because  lie  hath  no  remedy 
by  action  to  recover  the  land  ;  so  that  if  a  descent  should  take  away 
his  entry,  it  would  bar  him  of  his  rijjht  for  ever ;  and  the  con- 
dition remains,  and  cannot  be  devested  and  put  out  of  possession, 
as  the  Jands>  &c.  Co.  Litt,  240,  If  a  man  recovers  lands,  and 
after  a  stranger  to  the  ret o very  dies  seised,  this  shall  not  take 
away  the  entry  of  the  recoveror;  as  it  Was  bill  a  title.  2  Dartv. 
jibr.  561.  But  where  a  person  recovers  against  another,  and  enters 
and  sues  execution,  and  after  the  recovcrce  disseises  him,  and 
dies  seised  ;  this  descent  shall  take  away  the  entry  of  the  recover* 
or,  for  the  recovery  was  executed.  Ibid. 

If  after  recovery  against  tenant  for  life,  lie  dies,  and  he  in  re- 
mainder enters  before  execution,  and  dies  seised,  the  entry  of  the 
recoveror  is  not  taken  away.  Co.  Litt.  238.  The  entry  of  the 
tenant  for  life  shall  be  good  for  him  in  remainder;  and  if  tenant 
for  life  make  a  feoffment  hi  fee,  and  a  stranger  enters  for  the 
forfeiture  in  the  name  of  the  reversioner,  this  wiU  he  good  to 
vest  the  reversion  in  him.  Litt.  12ft.  9  Reft.  106<  If  an  infant 
under  age  makes  a  deed  of  feoffment,  and  after  his  full  age 
the  feoffee  dies  seised ;  or  a  lessee  for  life  aliens  the  land,  and  tho 
alienee  dies  seised  thereof;  or  a  devise  be  of  lands  upon  condition, 
*nd  the  heir  of  the  disseisor  enters  and  dies  seised  :  in  these 
cases  the  entry  is  gone,  and  the  parties  shall  be  put  to  their  action. 
Litt,  96.    9  Bin,  VI.  25. 

If  there  be  tenant  for  life,  remainder  to  the  right  heir  of  /.  S. 
and  the  tenant  for  life  is  disseised ;  a  descent  is  cast,  and  after  J. 
<$,  dies,  and  tenant  for  life  also  dies:  by  this,  the  entry  of  the  heir 
of  J.  S  is  not  taken  away,  for  his  remainder  was  in  cu$iodia  tegti.  \ 
Heft  134.  Where  an  infant  has  cause  of  entry,  and  the  descent 
happens  while  he  is  within  age,  it  will  not  bar  him  of  his  entry  : 
he  that  hath  the  right  of  entry,  must  be  of  age,  within  the  Four 
seas,  of  sound  memory  ;  and  if  it  he  a  woman,  slie  must  be  sole  ; 
and  if  the  party  be  under  age,  beyond  the  seas,  Hon  comfl'oa  fnen'tis'} 
in  prison,  or  a  fnnc  covert,  at  the  time  of  the  descent,  it  shall  not 
bar.    Litt,  147.  402.    21  Hen.  VI.  17. 

The  whole  time  from  a  disseisin  is  considerable  \  as  where 
feme  covert  is  disseised,  and  her  husbarid  dieth,  and  she  takes 
another  husband,  and  then  a  descent  is  cast;  or  if  one  ultra  marc 
be  disseised,  and  he  return  into  England,  and  then  go  beyond  sea 
□gain,  and  there  is  a  descent ;  here  the  descent  will  bar  the  entry, 
because  of  the  interim.    9  Hen.  VII.  24.    Dya\  143,   32  Hen. 

A  woman  tenant  Lh  tail  took  husband,  who  made  a  feoffment 
In  fee j  and  died,  and  the  wife  without  entry  made  a  [ease  for 
years  ;  and  it  was  held,  that  the  freehold  was  not  reduced  by  the 
lease,  without  an  entry  made.  1  Leon,  Ca$>  165.  The  entry  of  a 
disseisee,  when  be  duly  makes  it,  shall  avoid  all  the  mesne  char^ 
ges  by  the  disseisor  upon  the  land  :  but  right  of  entry  may  he 
lost  divers  ways;  as  by  acceptance  of  tent,  by  him  who  hath  it, 
and  the  like.  1  dnderatin,  133.  JVfet^a,  Refi.  7,  'If  a  man  is  disseis- 
ed of  land,  whereunto  a  common  is  appendant}  the  disseisee  cannot 


ENTRY. 


383 


use  the  common  till  he  enters  on  the  land  to  Which  the  common 
is  appendant ;  for  if  the  disseisee  might  use  it,  so  might  the  dis- 
seisor, which  would  be  a  double  charge  on  the  common :  yet 
if  a  person  be  disseised  of  a  manor,  to  which  an  advowson  is  appen- 
dant, he  may  present  to  the  advowson  before  entry  on  the  manor. 
Co.  Litt.  122. 

A  disseisee  enters  into  the  land,  and  continues  therein  with  the 
disseisor,  mid  manures  it  with  him,  claiming  nothing  of  Jus  first 
estate ;  or  if  the  disseisee  enters,  and  takes  the  profit,  as  lessee, 
kcr  of  the  disseisor  \  it  is  said  these  will  be  an  entry  that 
will  reduce  the  first  estate.  2  Danv.  790.  If  the  disseisee 
commands  a  stranger  to  put  in  the  cattle  of  such  stranger  in 
the  land  to  feed  there ;  this  is  an  entry  in  law  on  the  land.  Co, 
Lilt.  245. 

Where  entry  may  be  made  into  land,  or  any  thing,  it  shall  not 
be  in  the  party  before  entry .«  if  entry  cannot  be  made,  but  only 
claim ,  then  it  shall  be  in  him  by  claim,  and  when  neither  rntry 
nor  claim  can  be  made,  it  shall  be  in  him  by  act  of  law*  1  Pfoyid* 
133,  In  case  the  possession  of  land  is  in  no  man,  but  the  freehold 
in  law  is  in  the  heir  that  enters,  his  general  entry  into  one  part 
rcUrf  ;s  *ilJ  into  his  actual  possession  :  but  if  an  entry  is  to  devest 
an  estate,  a  genera]  entry  into  parcel,  is  good  only  for  that  part. 
Co.  Litt.  15,  Where  an  entry  is  in  any  part,  it  must  be  in  the 
n&me  of  all :  if  1  enfeoff  a  person  of  an  acre  of  ground  upon  con- 
iUiiori>  and  of  another  acre  on  condition,  and  both  conditions 
are  broken ;  here  entry  into  one  in  name  of  both  acres  is  not 
good  to  reduce  both :  but  if  a  man  make  a  feoffment  of  divers 
parcels  upon  condition  that  is  broken,  there  entry  into  part  in  name 
of  all  the  rest  is  sufficient,    Co,  Liu,  252     9  Hm.  VIL  25, 

A  man  hath  right  to  enter  into  lands  in  divers  villages  in  one 
county,  if  he  enter  upon  part  of  it  in  one  village  in  the  name  of 
all  in  that  county \  by  this  he  shall  have  possession  of  the  whole. 
Co.  LUt.  252.  Dyer,  227.  337,  If  a  man  disseise  me  of  one 
acre  at  one  time,  and  another  acre  at  another  time,  in  the  same 
county ;  my  entry  into  one  of  them  in  the  name  of  both  is  good : 
though  it  will  not  be  good,  if  the  disseisin  be  by  two  several  per- 
sons, or  if  the  acres  He  in  several  counties  ;  hi  which  case  there 
ought  to  be  several  entries  and  actions.    Co.  Litt.  252, 

If  he  who  hath  right  of  entry  into  a  freehold,  enters  into  part  of 
it,  it  shall  he  adjudged  an  entry  into  all  possessed  by  one  tenant  \ 
but  if  there  be  several  tenants  possessed  of  the  freehold,  there 
must  be  several  entries  on  the  several  tenants,  1  Lill.  Abr.  51 5, 
516.  Special  entry  into  a  house  with  which  lands  are  occupied, 
claiming  the  whole,  is  a  good  entry  as  to  the  whole  house  and  lands* 
Ibid,  If  a  husband  enters  to  the  use  of  his  wife;  or  a  man  enters 
to  the  use  of  an  infant,  or  any  other,  where  the  entry  U  lawful ;  this 
settles  the  possession  before  agreement  of  the  parties :  though  k 
is  otherwise  where  a  person  enters  to  the  use  of  one  whose  entry 
is  not  lawful;  for  this  vests  nothing  in  him  till  agreement,  and 
then  he  shall  he  a  disseisor.  2  Dtinv.  787.  If  two  joint-tenants 
are  disseised,  and  the  disseisor  aliens,  and  one  joint-tenant  enters, 
upon  the  alienee  to  the  use  of  both  ;  this  settles  the  freehold  in 
both  of  them.  Ibid.  788,  But  if  one  coparcener,  &c.  enters 
especially  claiming  the  whole  land,  she  gains  the  parr  of  her  com- 
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pardon  by  abatement ;  and  it  shall  not  settle  any  possession  in  the 
other.    Co.  Litt,2lZ. 

The  heir  i*  to  enter  into  lands  descended  to  him,  to  entitle  him 
to  the  profits,  Co.  Litt.  214.  If  a  younger  son  enters  on  lands  in 
fee,  where  the  eldest  son  dies  leaving  issue ;  though  many  de- 
scents are  cast  in  his  line,  yet  the  heirs  of  the  eldest  son  may  make 
an  entry  on  the  lands ;  but  if  the  youngest  son  convey  away  the 
Jands  in  fee,  and  the  feollec  dies  seised,  they  may  not  enter  ;  nor 
may  they  enter  where  the  younger  son  disseises  the  eldest,  and 
dies  seised.     Co.  Litt.  237.  244.    Liti,  §  397. 

A  tenant  in  tail  hath  issue  two  sons,  and  the  eldest  dies,  leav- 
ing his  wife  firvvement  en&ient  of  a  son,  and  the  younger  brother 
enters,  and  then  the  wife  of  the  eldest  is  delivered  of  a  son,  he 
may  enter  upon  the  younger  brother.  2  Danv.  557.  See  tit. 
Descent. 

An  estate  of  freehold  will  not  cease,  without  entry  or  claim  : 
also  a  remainder  of  an  estate  of  tree  hold  cannot  cease,  without 
entry,  Etc.  no  more  than  estate  of  freehold  in  possession.  Cro. 
Jiiiz.  360.  A  right  of  entry  preserves  a  contingent  remainder. 
2  Lev*  35.  And  a  grantee  of  a  reversion  may  enter  for  a  condi- 
tion broken.    Ploivd.  176. 

A  lessee  must  enter  into  lands  demised  to  him;  and  though 
the  lessor  dies  before  the  lessee  enters,  yet  he  may  enter ;  and  if 
the  lessee  dies  before  entry,  his  executors  or  administrators  may 
enter.  The  lessee  may  assign  over  his  term  before  entry,  having 
inter  esse  termini;  but  he  may  not  take  a  release  to  enlarge  his 
estate;  or  bring  trespass,  &c.  till  ar.uuu  entry.  Though  if  there 
be  words  bargain  and  sell  in  a  lease,  See.  for  consideration  of  money, 
the  lessee  or  bargainee  is  in  possession  on  executing  the  deed, 
to  make  a  release,  kc.    Litt.  59.  454.    Co.  Litt.  46.  57.  270. 

Where  a  lessor  enters  on  his  lessee  for  years,  the  rent  is  sus- 
pended. 1  Leon.  110.  But  without  entry  and  expulsion,  the 
lessee  is  not  discharged  of  his  rent  to  the  lessor,  unless  it  be 
where  the  lessor  is  attainted  of  treason,  See.  then  the  rent  is  to  be 
paid  to  the  king]  who  is  in  possession  without  entry.  Sid.  StSfjj 
I  JWfifc  Mr*  706. 

There  is  no  need  of  entry  to  avoid  an  estate  in  case  of  a  limit- 
ation, because,  theri_by,  the  estate  is  determined  without  entry 
or  claim  \  and  the  law  easts  it  upon  the  party  to  whom  it  is  limit- 
ed. If  A>  devises  lands  to  /3.  and  his  heirs,  and  dies,  it  is  in  the 
devisee  immediately  ;  but  till  entry  he  cannot  bring  a  possessory 
action:  and  where  a  possession  vests  without  entry,  a  reversion 
will  vest  without  claim.  2  Mod.  Jit  ft.  7,  8.  A  bare  entry  on 
another,  without  an  expulsion,  makes  only  a  seisin  ;  so  that  the 
law  will  adjudge  him  in  possession  who  hath  the  right.  3  Salk. 
135. 

Where  a  person  is  in  a  house  with  goods,  &c,  the  house  may 
be  entered  when  the  doors  are  open,  to  make  execution.  Cro. 
MHz.  759.  Bnt  it  canst  be  averred  that  the  goods  were  in  the 
house.  Lurw*  U23.  UU.  At^d  a  man  cannot  enter  into  a  house, 
the  doors  bemg  open,  to  demand  a  debt,  unless  he  aver  that  the 
dtblor  is  within  the  house  at  the  same  time.  Cro,  Eiiz.  6.  8.  So 
entry  may  be  made  on  a  tenant  where  rent  is  in  arreur,  to  take,  a 
distress.  Sec.    See  tit.  Execution,  Rem,  Demand. 
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In  order  to  regain  possession  of  lands  by  entry,  8ec.  the  man- 
ner of  entry  is  thus :  If  it  be  a  house,  and  the  door  is  open,  you 
tro  into  it,  and  say  th^se  words — -/  do  here  enter)  and  fake  fiotsee* 
vioTi  of  this  house.  But  if  the  door  be  shut,  then  set  your  foot  on 
the  groundsel,  or  against  the  duor,  and  say  the  before  words :  and 
if  it  be  land,  then  £o  upon  the  land,  and  say,  /  here  enter  and  take 
fios&ession  of  this  land,  i?c.  If  another  dti  it  lor  you,  he  must  say, 
J  do  here  en(ery  &c>  to  the  ttsv  of  A.  B.  And  it  is  necessary  to 
make  it  before  witnesses,  and  that  a  memorandum  be  made  of  it. 
Litf.  385.    Co.  Lilt.  237,  238. 

Where  an  ejectment  will  lie,  the  confession  of  lease,  entry,  and 
ouster  is  sufficient  in  all  eases,  except  in  the  case  of  a  fine  with 
proclamations,  in  which  case  it  is  necessary  to  prove  an  actual  entry; 
and  the  lessor  of  the  plaintiff  directing  one  to  deliver  a  declaration 
to  the  tenant  in  possession,  will  not  amount  to  such  an  entry.  See 
tit.  Ejectment* 

As  to  a  power  of  entry  limited  by  way  of  use,  see  I  Inst.  203.  a. 
in  n. 

Entry  ad  Commutes!  Legem,  Is  the  writ  of  entry  which  lies 
where  tenant  for  term  of  life,  or  for  term  of  another's  life,  or  by 
the  curtesy,  &c,  aliens  and  dies;  be  in  llse  reversion  shall  then 
have  this  writ  against  whomsoever  is  in  possession  of  the  land, 
JVew  Arat.  Brez>.  561. 

Entry  ad  terminum  qui  treteriit,  A  writ  of  entry  an- 
ciently brought  against  tenant  for  years,  who  held  over  his  term, 
and  thereby  kept  out  the  lessor.  See  Afew  JVg*.  Brev.  4475  448. 
But  an  ejectment  is  now  the  common  mode  of  proceeding  ;  and 
by  stat.  4  Geo.  IL  c.  28.  tenants  for  term  of  years,  Sec.  holding 
over  after  demand  made*  are  subject  to  double  rent.  See  tit.  Rent) 
Ejectment^  Tenant* 

Entuy  in  cvsn  eoxsniiT .r,  Is  .i  writ  that  lies  for  him  in  re- 
version by  stat  West.  2.  24.  against  tenant  for  life,  or  tenant  by 
the  curtesy,  who  aliens  in  lee,  Ecr.    See  Casu  Con  si  mill* 

Entry  in  casu  proviso.  Where  a  tenant  in  dower  aliens  in 
fee,  or  for  term  of  life,  or  of  another's  life  ;  then  he  in  the  rever- 
sion shall  have  this  writ,  provided  by  the  stat.  of  Glouc.  6  Edw.  L 
cap.  7.  by  which  statute  it  is  enacted,  "that  if  a  woman  alien  her 
dower  in  fee,  or  for  life,  the  next  heir,  £tc.  shall  recover  by  writ 
of  entry."  See  tit.  Dower.  And  the  writ  may  be  brought  against 
the  tenant  of  the  freehold  of  the  land,  on  such  alienation,  during 
the  life  of  the  tenant  in  dower,  Sec.    Afciw  Arat.  Brru.  456- 

The  above  four  writs  of  entry  may  all  be  brought  cither  in  the 
/«r,  or  in  the  cut  or  Jio&t. 

Entry  sink  assensu  capitull  A  writ  of  entry  that  lay  where 
a  bishop,  abbot,  &c.  aliened  lands  or  tenements  of  the  church, 
without  the  assent  of  the  chapter  or  convent.    Fitz.  M  B.  195. 

EKURE.  In  law,  to  take  place  or  be  available  ;  it  is  as  much  as 
ejfectum :  as  for  example ;  a  release  made  to  the  tenant  for  life, 
shall  enurcy  and  be  of  lorce  and  effect  to  him  in  the  reversion. 
Lit*, 

EGDORBRICE,  from  the  Sax.  eodert  a  hedge,  and  hrice,  rufi- 
ftwfl.]  Hedge-breaking:  in  which  sense  it  is  mentioned  in  the 
laws  of  King  Alfred*  cup.  45. 

EORLE>  Sax.  for  carl,  &c.  though  made  use  of  by  the  Danes. 
for  barons*    See  Eari 
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EPIMENIA,  Expenses  or  gifts-  Blount. 

EPIPHANY,  The  day  when  the  star  appeared  lo  the  wise 
men  at  Christ's  nativity,  generally  called  twelfth  day* 

EP1SCOPALIA,  Synodals,  or  other  customary  payments  from 
the  clergy  to  their  bishop  or  diocesan ;  which  were  formerly  col- 
lected by  the  rural  deans,  and  by  them  transmitted  to  the  bishop. 
Man.  dng.  torn.  3..  p.  61.  These  customary  payments  have 
been  otherwise  called  onus  eph-copale;  and  were  remitted  by  spe- 
cial privilege  to  free  churches  and  chapels  of  the  king's  found* 
alion,  which  were  exempt  from  episcopal  jurisdiction.  Ken.  Gloss. 

EP1SC  Q  P  V  S  P  U  EK  O  RU  M .  It  wa  s  a  c  u  sto  m  i  n  for  me  r  t  imcs 
that  some  Jay  person  about  ii  certain  least  should  plait  his  hair, 
and  put  on  the  garments  of  a  /.>rWfo/z,and  in  them  exercise  episcopal 
jurisdiction,  and  do  several  ludicrous  actions,  for  which  reason  he 
was  called  bishop  of  the  boys  :  and  this  custom  obtained  here  long 
after  several  constitutions  were  made  lo  abolish  it.  Man*  *#ng. 
torn.  3.  p.  J  69. 

In  an  old  work,  printed  under  the  title  of  the  Proccssionale  of 
the  church  of  Saruint  is  contained  the  service  of  that  church  on 
this  occasion,  which  appears  to  have  taken  place  on  the  day  of  the 
ffaly  Innocents.  The  service  is  very  short,  and  is  set  to  music. 
Blount*  From  the  monuments  in  some  of  the  cathedrals  it  ap- 
pears, that  the  epistopus  puerorum  was  himself  a  boy ;  (generally 
of  the  choir.)  His  oflice  lasted  about  a  month  j  and  if  he  died 
while  in  office y  he  was  buried  in  pontifcaiibus* 

EQUALITY.  The  law  delights  in  equality;  so  that  when  a 
charge  is  made  upon  one,  and  divers  ought  to  bear  it,  he  shall 
have  relief  against  the  rest.  2  Hep.  25.  And  where  a  man  leaves 
a  power  to  his  wife  to  give  an  estate  among  three  daughters,  in 
such  proportions  as  she  shall  think  fit ;  it  lias  been  held  she  must 
divide  it  equally,  unless  e;ood  reason  be  given  for  doing  otherwise - 
Prcct  d.  Cane.  256.     See  tit.  Contribution. 

In  equity  it  is  a  maxim,  that  **  equality  is  equity."  See  l<ran~ 
cis'ft  Maxims*,  fol.  9*  Sec, 

EQUES  AURATUS,  Lat^\    Is  taken  for  a  knight;  because 
anciently  none  but  knights  were  allowed  to  beautify  and  gild  their  - 
armour  with  gold  :  but  this  word  is  rather  used  by  the  heralds  than 
lawyers;  for  eques  auratus  is  not  a  word  in  our  law  for  knight, 
but  milesy  and  formerly  chevalier.    4  Inst*  5. 

EQUITY, 
(See,  generally,  tit*  Chancery.) 
jEquiTAs ;  quasi,  aqualitas.^  Is  defined  to  he  a  correction,  or 
♦jualifi cation  of  the  law,  generally  made  in  that  part  wheruin  it 
faileth,  or  is  too  severe.  In  other  words ,  "  the  correction  of  that 
wherein  the  law,  by  reason  of  its  universality,  is  deficient.'*  1 
Comm.  62.  It  like  wise  signifies  the  extension  of  the  words  of  the 
law  to  cases  unexpressed,  yet  having  the  same  reason  j  so  that 
where  one  thing  is  enacted  by  statute,  all  other  things  are  enacted 
that  are  of  the  like  degree  :  for  example,  the  statute  of  Gloucester 
gives  action  of  waste  against  him  that  holds  lands  fur  life  or  years ; 
and,  by  the  equity  thereof  a  man  shall  have  action  of  waste  against 
a  tenant  that  holds  but  for  one  year,  or  half  year,  which  is  without 
the  words  of  the  act,  but  within  the  meaning  of  it  w  and  the  words 
that  enact  the  one,  by  equity  enact  the  other.    Terms  dc  Ley. 
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So  that  equity  is  of  two  kinds ;  the  one  doth  abridge  and  take 
from  the  letter  of  the  law ;  and  the  other  enlarge  and  add  there- 
to Mguitas  est  jterfecta  yuedam  ratio,  qua  jus  serifitum  tntrrfire- 
tatur  ct  emendat.  Co.  Lift.  24.  And  Statutes  may  be  construed 
according  to  equity;  especially  where  they  give  remedy Jte, wrong, 
or  are  lor  ex/w&tion  of  justice,  &c  Co.  UtL  24.  54.  76.  2  In&U 
106,  107.  fcc.  ,  *£■      ,     ,  . 

A  court  of  equity  cannot  now  be  created  by  the  lung,  but  the 
same  must  be  done  by  act  of  parliament,    4  hint.  84. 

The  distinction  between  fax*  and  equity,  as  administered  in  dif- 
ferent courts,  is  not  at  present  known,  nor  seems  to  have  ever 
been  known,  in  any  other  country  than  England  at  any  lime.  With 
us  the  aula  regia,  which  was  anciently  the  supreme  court  of  judU 
cature,  undoubtedly  administered  equal  justice  according  to  the 
rules  of  both,  or  either,  as  the  case  might  chance  to  require  ;  and, 
when  that  was  broken  to  pieces,  the  idea  of  a  court  of  equity,  a» 
distinguished  from  a  court  of  law,  did  not  subsist  in  the  original 
plan  of  partition.  For  though  equity  is  mentioned  by  Brae  ten,  /. 
2.  c.  7,  M  23.  as  a  thing  contrasted  to  strict  law,  yet  neither  in 
that  writer,  nor  in  Glattvitle  or  Fleia,  nor  yet  in  Brition^  (com- 
posed under  the  auspices  and  in  the  nameof  I.  and  treating 
particularly  of  courts,  and  their  several  jurisdictions,)  is  there  a  syl- 
lable to  be  found  relating  to  the  equitable  jurisdiction  of  the  court 
of  chancery.  It  seems  therefore  probable,  that  when  the  courts 
of  law,  proceeding  merely  upon  the  ground  of  the  king's  original 
writs,  and  confining  themselves  strictly  to  that  bottom,  gave  a 
harsh  or  imperfect  judgment,  the  application  for  redress  used  to 
be  to  the  king  in  person,  assisted  by  his  privy  council ;  (from 
whence  also  arose  the  jurisdiction  of  the  court  of  requests,  which 
was  virtually  abolished  by  stat.  16  Car.  I.  c.  10.)  and  they  were 
wont  to  refer  the  matter  either  lo  the  chancellor  and  a  select  com- 
mittee, or,  by  degrees,  to  the  chancellor  only,  who  mitigated  the 
severity,  or  supplied  the  defects  of  the  judgments  pronounced  in 
the  courts  of  law,  upon  weighing  the  circumstances  of  the  case. 
This  was  the  custom  not  only  among  our  Saxon  ancestors,  before 
■Hie  institution  of  the  aula  rtgia,  but  also  after  its  dissolution,  in 
the  reign  of  King  £dw.  I.  and  perhaps  during  its  continuance,  in 
lhat  of  Hen.  11.    Li  Ed*v,  c.  2,    Lamb.  Arch,  59. 

When,  about  the  end  of  the  reign  of  King  Edm.  III.  uses  of 
land  were  introduced,  and  though  totally  discountenanced  by  the 
courts  of  common  law,  were  considered  as  fiduciary  deposits,  and 
binding  in  conscience  by  the  clergy,  the  separate  jurisdiction  of 
the  chancery  as  a  court  of  equity  began  to  be  established.  S/ielm. 
Gloss,  106.  I  Lev.  242.  John  Walihaniy  who  was  bishop  of  Sa~ 
Ivtbuttfi  and  chancellor  to  King  Richard  II.  (by  a  strained 
interpretation  of  the  statute  of  We$tm,  2.  [13  Mdw,  !.  c.  24. j 
enabling  the  clerks  in  chancery  to  form  new  writs  according  to  the 
special  circumstances  of  each  case,)  devised  the  writ  of  subfi<rtia7 
returnable  in  the  court  of  chancery  only,  to  m^ke  the  feoffee  to 
uses  accountable  to  his  cestui  que  use  ;  which  process  was  after- 
wards extended  to  other  matters  wholly  determinable  at  ihe  com- 
mon law,  upon  fictitious  suggestions ;  for  which  therefore  the  chan- 
cellor is,  by  stat,  17  Nich.  II.  c<  6.  directed  to  give  damages  to  the 
party  unjustly  aggrieved.   But  as  the  clergy  had  long  attempted 
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to  turn  their  ecclesiastical  courts  into  courts  of  equity,  by  enter- 
taining suits  firo  t&Mone  Jidei,  as  a  spiritual  offence  against  con- 
science, in  case  of  non-payment  of  debts,  or  any  breach  of  civil  con- 
tracts, till  checked  by  the  constitutions  of  Ctarettdon;  (10  fieri.  IL 
t.  15.)  therefore j  probably  the  ecclesiastical  chancelIorss  who  then 
held  the  seal,  were  remiss  in  abridging  their  own  new  acquired 
jurisdiction  \  especially  as  the  spiritual  courts  continued  to  grasp 
at  the  same  authority  as  before,  till  finally  prohibited  by  the  una- 
nimous concurrence  of  all  the  judges;  however,  it  appears  from 
the  parliament  rolls,  that  in  the  reigns  of  Hen.  IV\  and  V.  the 
commons  were  repeatedly  urgent  to  have  the  writ  of  suhfitrnn  en- 
tirely suppressed,  as  being  a  novelty  devised  against  the  form  of 
the  common  law*  But  though  the  statute  4  Hen,  IV.  e.  23.  was 
passed)  "whereby  judgments  at  law  are  declared  irrevocable,  unless 
by  attaint  or  writ  of  error,  yet  in  Bd<w.  JWs  time,  the  process 
by  bill  and  $ubfiA>?:a  was  become  the  daily  practice  of  the  court, 
though  its  jurisdiction  was  not  then  nearly  so  extensive  as  at  pre- 
sent.   Hot.  Pari,  14  JEtfw.  IV.  ft.  33. 

In  the  time  of  Lord  Chancellor  Etfcsmcrr,  (Jti  D.  1S16,)  arose 
that  notable  dispute  between  the  courts  of  law  and  equity,  set  on 
foot  by  Sir  Etkcurd  Coir,  then  chief  justice  of  the  court  of  king's 
bench ;  whether  a  court  of  equity  could  give  relief  after  or  against 
a  judgment  at  the  common  law.  This  contest  was  so  warmly  car- 
ried on,  that  indictments  were  preferred  against  the  suitors,  the 
solicitors,  the  counsel,  and  even  a  master  in  chancery,  for  having 
incurred  a  flraniunife  by  questioning,  in  a  court  of  equity,  a  judg- 
ment in  the  court  of  ting's  bench,  obtained  by  gross  fraud  and 
imposition.  This  matter  being  brought  before  the  king,  was,  by 
him,  referred  to  his  learned  counsel  for  their  advice  and  opinion  ; 
who  reported  so  strongly  in  favour  of  the  courts  of  equity,  that 
his  majesty  gave  judgment  on  their  behalf.  Whitchck  of  ParL  2. 
390-     1  CL  Refi.  Jfificjid.  1 3 . 

Lord  flaton*  who  succeeded  Lord  -Eltesnierc,  reduced  the  prac- 
tice of  the  court  into  a  more  regular  system  ;  his  successors,  in 
the  reign  of  Charhs  I.  did  little  to  improve  upon  his  plan,  till  the 
appointment  of  Sir  Hcneage  Finch*  in  1673,  who  became  after- 
wards Earl  of  Nottingham,  He  was  a  person  of  the  greatest  abi- 
lities and  most  uncorrup ted  integrity  ;  a  thorough  master  and  zeal- 
ous defender  of  the  laws  and  constitution  of  his  country  ;  and  en- 
dued with  a  pervading  genius,  that  enabled  him  to  discover  and 
to  pursue  the  true  spirit  of  justice,  notwithstanding  the  embar- 
rassments raised  by  the  narrow  and  technical  notions  which  then 
prevailed  in  the  courts  of  law,  and  the  imperfect  ideas  of  redress 
which  had  possessed  the  courts  of  equity.  The  reason  and  neces- 
sities of  mankind,  arising  from  the  great  change  in  property  by  the 
extension  of  trade,  and  the  abolition  of  military  tenures,  coope- 
rated in  establishing  his  plan,  and  enabling  him,  in  the  course  of 
nine  years,  to  build  a  system  of  jurisprudence  and  jurisdiction, 
upon  wide  and  national  foundations,  which  have  also  been  extend- 
ed and  improved  by  many  great  men,  who  have  since  presided  hi 
chancery.    See  3  Comm.  50 — 56* 

The  same  jurisdiction  is  exercised,  and  the  same  system  of  re- 
dress pursued,  in  the  equity  court  of  the  exchequer  \  with  a  cUV 
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tmction,  however,  as  to  some  few  matters  peculiar  to  each  tribu- 
nal, and  in  which  the  other  cannot  interfere. 

Upon  the  abolition  of  the  court  of  wards,  the  care,  which  the 
crown  was  bound  to  take  as  guardian  of  its  infant  tenants,  was  to- 
tally extinguished  in  every  feodal  view,  but  resulted  to  the  king  in 
his  court  of  chancer)  ,  together  with  the  general  protection  of  ail 
other  infant*  in  the  kingdom.  Fitz.  A:  B.  27.  When,  there- 
fore) a  fatherless  child  has  no  other  guardian,  the  court  of  chan- 
ce 17  has  a  right  to  appoint  one  ;  and  from  all  proceedings  relative 
thereto,  an  appeal  lies  to  the  house  of  lords.  The  court  of  ex- 
chequer can  only  appoint  a  guardian  ad  litem,  to  manage  the  de- 
fence of  the  infants,  if  a  suit  be  commenced  against  him  ;  a 
power  which  is  incident  to  the  jurisdiction  of  every  court  of  jus- 
tice. Crp.  Jac  641.  2  Lev.  L  63.  T.  Jone^  Qtx  Cut  when  the  in- 
terest of  a  minor  comes  before  the  court  judicially,  in  the  pro- 
gress of  a  cause,  or  upon  a  bill  for  that  purpose  filed,  either  tri- 
bunal, indiscriminately,  will  take  care  of  the  property  of  the  in- 
fant 

As  to  idiot*  and  lunatics,  the  king  himself  used  formerly  to  com- 
mit the  custody  of  them  to  proper  committees  in  every  particu- 
lar case ;  but  now,  to  avoid  solicitations,  and  the  very  shadow  of 
undue  partiality,  a  warrant  is  issued  by  the  king,  under  his  royal 
sign  manual,  to  the  chancellor,  to  perform  this  ofhee  for  him  :  and 
if  he  acts  improperly  in  granting  such  custodies,  the  complaint 
must  be  made  to  the  king  himseif  in  council,  3  P.  Wma.  ins. 
Sec  Reg*  Hr.  267,  But  the  previous  proceedings  on  the  commis- 
sion, to  inquire  whether  or  no  the  party  be  an  idiot  or  a  lunatic, 
arc  on  the  law  side  of  the  court  of  chancery,  and  can  only  he  re* 
dressed  (if  erroneous)  by  writ  of  error  in  the  regular  course  of 
law- 

The  king,  as  parens  fictris.  has  the  general  superintendence  of 
all  charities,  which  he  exercises  by  Lhe  chancellor.  And  therefore, 
when  necessary,  the  attorney-general,  at  the  relation  of  some  in- 
formant, (who  is  usually  called  the  relator,)  files  ex  officio  an  infor- 
mation in  the  court  of  chancery  to  have  the  charity  properly  esta- 
blished. 

By  stat.  43  Eliz.  c.  4,  authority  is  given  to  the  lord  chancellor, 
and  to  the  chancellor  of  the  duchy  of  Lancaster,  respectively,  to 
grant  commissions  under  their  several  seals,  to  inquire  into  any 
abuses  of  charitable  donations,  and  rectify  the  same  by  decree ; 
which  may  be  reviewed  in  the  respective  courts  of  the  several 
Chancellors,  upon  exceptions  tal^en  thereto.  Bui,  though  this  is 
done  in  the  petty -bag  office  of  the  court  of  chancery,  because  the 
commission  is  there  returned,  it  is  not  a  proceeding  at  common 
law,  but  treated  as  an  original  cause  in  the  court  of  equity.  The 
evidence  below  is  not  taken  down  in  writing,  and  the  respondent, 
in  his  answer  to  the  exceptions,  may  allege  what  new  matter  he. 
pleases:  upon  which  they  go  to  proof,  and  examine  xvitnesses  in 
writing  upon  all  the  matters  in  issue ;  and  the  court  may  decree 
the  respondent  to  pay  all  the  costs,  though  no  such  authority  is 
given  by  the  statute.  And  as  it  is  thus  considered  as  an  original 
cause  throughout,  an  appeal  lies  of  course  from  the  chancellor's 
decree  to  the  house  of  peers,  notwithstanding  any  loose  opinions 
to  the  contrary.    Duke's  Char.  Use*,  62,  128.    2  Pern.  I  18. 

By  the  several  statutes  relating  to  bankrupt*,  a  summary  juris- 
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diction  is  given  to  the  chancellor,  in  many  matters  consequential 
01-  previous  to  the  commissions  thereby  directed  to  be  issued  ;  from 
which  the  statute  gives  no  appeal. 

The  jurisdiction  of  the  court  of  chancery  doth  not  however  extend 
to  some  causes,  wherein  relief  may  be  had  in  the  exchequer.  No  in- 
formation can  be  brought  in  chancery  for  such  mistaken  charities  as 
arc  given  to  the  king  by  the  statutes  for  suppressing  superstitious  uses. 
Nor  can  chancery  give  any  relief  against  the  king,  or  direct  any  act 
to  be  done  by  him,  or  make  any  decree  disposing  of  or  affecting  his 
property;  not  even  in  cases  where  he  is  a  royal  trustee.  Such 
causes  must  be  determined  in  the  court  of  exchequer,  as  a  court 
of  revenue ;  which  alone  has  power  over  the  king's  treasure,  and 
the  officers  employed  in  its  management,  unless  where  it  proper- 
ly belongs  to  the  duchy  court  of  Lancaster. 

In  all  other  matters,  what  is  said  of  the  court  of  equity  in  the 
court  of  chancery  will  be  equally  applicable  to  the  other  courts  of 
equity.  Whatever  difference  there  may  be  in  the  forms  of  prac- 
tice, it  arises  from  the  different  constitution  of  their  officers.  See 
3  Comm.  426 — 429. 

The  learned  Commentator  then  enters  into  a  brief  but  compre- 
hensive view  of  the  general  nature  of  equity  j  to  show  that  in  our 
courts  it  is  not  contrary  to,  but  consistent  with,  law ;  a  position 
which  perhaps  will  be  best  understood  by  further  explanation  of 
the  jurisdiction  exercised  by  courts  of  equity,  either  as  assistant 
ft?,  concurrent  ivirh,  or  exdit&ive  ofj  the  jurisdiction  of  the  courts 
of  common  law,  which  is  here  done  in  an  abridgment  from  Fon- 
blanf/ue*s  Treatise  of  Equity,  fu  10,  (S5r.  in 

Equity  Is  assistant  to  the  jurisdiction  of  the  courts  of  law  j  1st- 
By  removing  legal  impediments  to  the  fair  decision  of  a  question 
depending  in  courts  of  law,  2dly,  By  compelling  a  discovery, 
which  may  enable  them  to  decide*  3dly.  By  perpetuating  testi- 
mony, when  in  danger  of  being  losu  before  the  mutter  to  which  it 
relates  can  be  made  the  subject  of  judicial  investigation.  It  may 
also  be  said  to  be  assistant}  by  rendering  the  judgment  of  courts 
of  law  effective,  as  by  providing  for  the  safety  of  property  in  dis- 
pute pending  a  litigation,  and  by  counteracting  fraudulent  judg- 
ments, kc,  and  by  putting  a  bound  to  vexatious  and  oppressive  li- 
tigation. It  exercises  a  concurrent  jurisdiction  with  courts  of 
law,  in  most  cases  of  fraud,  accident,  mistake,  account,  partition 
and  dower.  It  claims  an  exclusive  jurisdiction  in  all  matters  of 
trust  and  confidence  ;  and  wherever,  upon  the  principles  of  uni- 
versal justice,  the  interference  of  a  court  of  judicature  is  neces- 
sary to  prevent  a  wrong,  and  the  positive  law  is  silent.  See  Aftt* 
t  ford's  Treatise  on  the  Pleadings  in  Chancery* 

To  pursue  this  division  of  the  jurisdiction  of  courts  oT  equity 
with  that  minuteness  which  is  necessary  to  a  particular  acquaintance 
of  its  powers,  would  lead  to  an  investigation  too  extensive.  Some 
short  notice  shall  be  taken  of  the  general  objection  that  is  urged 
against  the  claims  of  courts  of  equity  to  a  concurrence  of  jurisdic- 
tion in  some  cases  with  courts  of  law.  This  concurrence  of  ju- 
risdiction may,  in  the  greater  number  of  cases  in  which  it  is  exer- 
cised, be  justified  by  the  propriety  of  preventing  a  multiplicity  of 
suits ;  for  as  the  mode  of  proceeding  in  courts  of  law  requires  the 
plaintiff  to  establish  his  case>  without  enabling  him  to  draw  ths 
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vtecc&sary  evidence  from  the  examination  of  the  defendant,  justice 
could  never  be  attained  at  law  in  those  cases  where  the  principal 
!fo$$s  to  be  proved  by  one  party  are  confined  to  the  knowledge  of 
the  other  party.  In  such  cases,  therefore,  ii  becomes  necessary 
for  the  party,  in  want  of  such  evidence,  to  resort  to  the  extraor- 
dinary powers  of  a  court  of  equily,  which  will  compel  the  neces- 
sary discovery  -t  and  the  court  having  acquired  cognisance  of  the 
suit,  for  the  purpose  of  discovery,  will  entertain  it  for  the  purpose 
of  relief,  in  most  cases  of  fraud,  account,  accident,  and  mistake  > 
and  for  other  reasons  will  entertain  suits  for  partition  and  dower, 
though  discovery  be  not  necessary  to  the  plaintijps  case. 

The  case  (and  it  seems  the  only  case)  in  which  fraud  cannot  be 
relieved  against  in  equity,  concurrently  with  courts  of  law,  though 
discovery  be  sought*  is  the  case  of  fraud,  in  obtaining  a  will ; 
which,  since  the  case  of  Kerrick  v.  Brantby^  3  &rozx!?t\  Purl.  Can. 
358.  is  constantly  referred  to  a  court  of  law  in  the  shape  of  mi  is* 
sue,  devhavit  iW  rwn+  That  courts  of  equity  have  a  concurrence 
of  jurisdiction  with  courts  of  law,  in  all  other  matters  of  fraud, 
see  White  v.  Huasfi/j  Pre.  Ch.  14.  Hungcrford  v.  liarky  2  Pern. 
261.  Colt  v.  fVQplivstGUi  2  P,  if  wis.  156.  Stent  v.  BaWisi  2  P. 
It'ins.  220.    2  Corny  us'  Digest ,  tit.  Chancer Praud. 

The  jurisdiction  exercised  by  coat* ts  of  e quity  in  matters  of  ac- 
count is,  hi  many  cases,  bounded  by  the  discovery  :  as  where  a 
suit  is  instituted  for  an  account  of  waste  of  timber,  without  pray- 
ing- an  injunction,  the  plaintiff"  cannot  have  a  decree  for  relief, 
Jcsita  College  v.  Bloomy  3  Atk.  262.  Piers  v.  Piers,  1  foz.  521. 
But  where  the  bill  seeks  an  account  of  ore  dug,  the  court  will  de- 
cree it  ;  [Bishoft  of  IVtnchta'-rr  v.  Knight^  I  P.  JSJffia*,  406.)  be- 
cause the  working  of  a  mine  is  a  kind  of  trade.  Story  v.  Lord 
Windsor^  2  Atk*  630.  Yet,  even  in  lLi.lL  case,  the  plaintiff  must 
show  a  possession.  Saner  v.  Pierce,  1  Vez.  232.  Neither  will 
equity,  in  all  cases,  decree  an  account  of  mesne  profits  \  for  where 
a  man  has  title  to  the  possession  of  lands,  and  makes  an  entry, 
whereby  he  becomes  entitled  to  damages  at  law  for  the  time  that 
possession  was  detailed  from  him,  he  shall  not,  alter  his  entry, 
turn  that  action  at  law  into  a  suit  in  equity,  and  bring  a  bill  for  an 
account  of  the  profits^  except  in  the  case  of  an  infant,  or  some 
other  very  particular  circumstances*  THhj\.  Bridges,  Pre.  Ch, 
252.  Owen  v.  Afirice>  I  Ch.  Jic/i.  17.  The  particular  circum- 
stances excepted  by  the  Lord  Kei/tert  in  laving  down  tins  rule, 
extend  to  all  those  cases  which  involve  an  equity,  which  the  plain- 
tiff cannot  make  available  at  law.  Coventry  v.  Mrffy  2  Ch.  Pe/i. 
I  34.  Duk?  of  Button  v.  Deane,  Pn\  Ch.  3,  6.  Ilormer  v.  Fortes- 
cue,  3  Atk.  129,  lot).  Tuiwsend  v.  Ash,  3  Atk.  336,  Norton  v. 
Precker,  1  Atk.  524.  See  also  Curtis  v.  Curtis,  Rolls j  2  Bro.  C.  P, 
622. 

The  jurisdiction  exercised  by  our  courts  of  equity,  in  most 
cases  of  accident,  presents  a  very  striking  instance  of  their  anxie- 
ty to  prevent  innovation  on  the  jurisdiction  of  courts oi  taw:  their 
interference  be ing  generally  founded  on-some  circumstance  which 
prevents  the  party  being  reuevable  at  law  j  as  where  a  bond  or 
other  instrument  or  security  is  lost,  equity  will  interfere,  by  com- 
pelling a  discovery  from  the  defendant,  and  will  relieve  upon  such 
discovery;  but  the  plaintiff  is  not  entitled  to  any  relief,  upon  a 
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mere  suggestion  that  the  bond,  instrument,  or  ..ecuthy,  is  tost ;  bv. 
is  required,  for  tbe  purpose  of  relief,  to  annex  to  his  bill  an 
fid  a  v  it  to  such  effect,  3  Atk.  17.  Mitford\i  Trcatiw,  112.  And, 
as  a  fuvi  her  security  against  innovation,  it  must  appear  that  the 
Joss  of  ^he  deed  or  instrument  obstructs  the  phi  miff  in  seekimi; 
relief  at  law  :  for  tbe  loss  of  a  deed  is  not  always  a  ground  to  come 
into  a  court  of  equity  for  relief  ;  if  there  was  no  more  in  the  case, 
although  he  is  entitled  to  have  a  discovery  of  that,  whether  lost 
or  not,  courts  of  taw  admit  evidence  of  the  loss  of  a  deed,  proving 
the  existence  of  itandits  contents,  just  as  a  court  of  equity  does. 
There  are  two  grounds  to  come  into  equity  for  relief,  annexing 
an  afl'ukivit  io  the  bill,  fifbt,  vhere  the  deed  is  destroyed  or  con- 
cealed by  the  defendant:  and  whenever  that  is  the  case,  the  plain- 
tiff is  entitled  to  have  relief  in  this  court,  upon  the  reason  in 
Lord  Huwdoii1 's  case.  /lob,  109.  Another  is,  where  the  plain- 
tiff cannot  recover  at  Jaw,  without  making  profert  of  the  deed  in 
pleading  at  law.    Wfa&JUld  v.  Ftiiut&et,  I  VtXi  392.    lAik.  61, 

The  judgment  of  the  court  of  kind's  bench  in  Reed  \\  Mrook- 
man,  (3  Term  Reft.  151)  seems  to  hare  relieved  the  obligee  from 
tbe  necessity  of  coming  into  equity,  upon  the  mere  circumstance 
of  the  bond  or  instrument  being  lost  t  by  allowing  him  to  state 
such  circumstances  in  his  declaration,  as  a  reason  for  not  making 
profert  of  it ;  but,  upon  this  case  being  cited  in  chancery,  as  fur- 
nishing an  objection  to  the  plaintiff's  suit  in  equity,  he  being  re* 
lievable  at  law,  Lord  Thurlovj  observed,  that  the  court  of  king's 
bench  having  determined  to  give  relief  in  a  case  formerly  relieva- 
ble  only  in  equity,  was  not  a  reason  for  excluding  the  ancient,  pe- 
culiar and,  at  least,  concurrent,  jurisdiction  of  courts  of  equity. 
Atkinson  v.  Leonard)  3  J3ro>  C.  R,  £18.  This  concurrence  of  ju- 
risdiction as  to  this  kind  of  accident,  may  therefore  be  consider- 
ed to  extend  to  all  cases  in  which  ihe  deed  or  instrument  has 
been  destroyed,  or  is  concealed  by  the  defendant,  or  has  been  lost 
by  the  plaintiff;  though  of  the  contents  of  such  instrument  the 
plaintiff  has  other  evidence  of  which  he  might  avail  himself  at 
law.  But  where  the  relief  sought  in  equity  is  upon  the  loss  of  y 
bill  of  exchange,  or  promissory  note,  the  plaintiff  must,  by  his 
bill,  offer  to  give  security,  as  an  indemnity  to  the  defendant  against 
any  demand  being  made  upon  him  in  respect  of  such  lost  bill  or 
note-    WahmUij  v.  Chi  hi,  1  Vrz,  341. 

To  establish  the  origin  of  any  branch  of  legal  or  equitable  jjq 
risdiction  is  always  difficult*  and  seldom  necessary,  provided  the 
exercise  of  such  jurisdiction  i:=  sanctioned  by  the  dictates  of  rea- 
son, and  found  to  be  conducive  to  ihe  ends  of  substantial  justice  ; 
and  such  will  appear  io  be  the  nature  and  tendency  of  the  juris- 
diction exercised  by  our  courts  of  equity  in  cases  ot  fiartiiion. 
upon  a  reference  to  the  difficulties  which  obstructed  the  mode  of 
proceeding  at  common  law  ;  and  though  many  of  those  difficulties 
are  removed  by  stai.  8  £c  9  W.  Ill,  c,  31,  yet  still,  if  the  parties 
are  in  any  degree  complicated,  it  k  extremely  difficult  to  proceed 
at  law,  or  where  the  tenants  in  possession  are  seised  of  particular 
estates  only;  for  the  persons  entitled  in  remainder  cannot  be  bound 
by  the  judgment,  in  a  writ  of  partitions  Mitford'x  Treatise,  ft. 
1 10.  Neither  can  n/emc  covert  be  bound  by  partition  by  writ  j  Co. 
I  Jit.  166.  a.  which)  it  should  seem*  she  may  be  by  decree  and  com 
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mission  in  equity.  Mariijn  v.  Perryman,  I  Ch,  JRefi.  125.  On  these 
considerations,  and  the  almost  constant  occasion  that  the  parties 
have  for  a  discovery,  is  founded  this  brunch  of  equitable  jurisdic- 
tion j  in  the  exercise  of  which  our  courts  of  equity  are  constantly 
governed  by  an  anxious  attention  to  the  legal  title  of  the  plaintiff: 
for  though,  at  law,  it  be  sufiicieut  to  allege  seisin,  yetj  in  equity, 
the  plaintiff  must  show  his  title.  Curtivright  v.  Pultn<ryy  2  Atk. 
380.  And  if  the  defendant  contest  the  legal  title,  the  court  will 
dismiss  the  bill ;  Bishop  of  Ely  v.  Kcnrkk^  Bitnh,  S22.  but  see 
Parker  v.  Gerard,  Ambit rt  S3  6.  And  as  a  further  mean  to  pre- 
vent innovation  and  vexatious  suits,  courts  of  equity  will  never 
allow  costs  on  bills  of  partition ;  courts  of  law  allowing  none  on 
the  proceeding  by  writ,  Metcalfe  v.  Beckwitft,  2  P  Wms.  376, 
Jlli/fcrd'a  Treatise ,  111.  And  this  rule  prevails,  notwithstanding 
the  unequal  interests  of  the  parties.  Parker  v.  Gerard,  Ambler, 
236.  Sec,  on  this  subject  of  partition  in  equity,  also  I  Inst.  169. 
b,  and  the  notes  there,  which  are  very  ingeniously  combated,  we 
|nay  say  refuted,  by  Mr*  1'onblanque,  who  sums  up  the  result  in 
the  foregoing  paragraph. 

The  jurisdiction  of  our  courts  of  equity,  in  matters  of  dower, 
for  the  purpose  of  assisting  the  widow  with  a  discovery  of  the  lands 
or  title  deeds,  or  of  removing  impediments  to  her  rendering  her 
legal  title  available  at  law,  has  never  been  doubled.  But  it  has 
been  questioned  whether  equity  could  give  relief  in  those  cases, 
in  which  there  appeared  to  be  no  obstacle  to  her  legal  remedy, 
JVallis  v.  Evcrard,  3  Cli.  Reft.  87,  It  seems  now,  however, to  be  set- 
tled, that  the  widow  labours  under  so  many  disadvantages  at  law, 
from  the  embarrassments  of  trust  terms,  Set  .  that  she  is  fully  en- 
titled to  every  assistance  that  a  court  of  equity  can  give  her,  not 
only  in  paving  the  way  for  her  to  establish  her  right  at  law,  but  also 
by  giving:  complete  relief  when  the  right  is  ascertained.  Curtis  v. 
Cur/is,  2  Brown's  C*  /f,  634.  and  Lucas  \.  Vukraft,  there  cited. 
And  in  the  exercise  of  this  jurisdiction,  courts  of  cquuy  will  even 
enforce  a  discovery  against  a  purchaser  for  valuable  consideration 
without  notice.  Williams  v.  Lambe^  3  Bro.  Ch>  Reft.  264 ,  And 
though  the  widow  should  die  before  she  had  established  her  right 
to  dower,  equity  will,  in  favour  of  her  personal  representatives, 
decree  an  account  of  the  rents  and  profits  of  the  lands,  of  which 
*he  afterwards  appeared  dowablc. 

With  respect  to  the  exclusive  jurisdiction  exercised  by  our 
courts  of  equity  in  matters  of  frt^r,  and  in  those  cases  "where  the 
principles  of  substantial  justice  entitle  the  party  to  relief,  but  the 
positive  law  is  silent,  it  seems  impossible  to  define  with  exactness 
its  boundaries,  or  to  enumerate  with  precision  its  various  princi- 
ples. In  the  course  of  this  work,  however,  a  variety  of  instances 
appear,  from  which  the  wisdom  of  this  branch  of  equitable  juris- 
diction will  be  fully  and  satisfactorily  established,  and  to  which,  at 
present,  it  may  be  sufficient  to  refer.  See  particularly,  tit.  Chan- 
eery,  Frauds  Trusty  &tc  &cc. 

The  essential  difference  (says  Blackstone)  between  law  and  equi- 
ty, principally  consists  in  the  different  modes  of  administering 
justice  in  each,  in  the  mode  of  proof,  the  mode  of  trial,  and  the 
mode  of  relief.  Upon  these,  and  upon  two  other  accidental  grounds 
rjf  jurisdiction,  viz.  the  true  construction  of  securities  for  money 
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'  lent)  and  the  form  or  effect  of  a  trvot  or  second  usc^  hath  been 
principally  erected  that  structure  of  jump  rude  nee  which  prevails 
in  our  courts  of  equity,  and  is  inwardly  bottomed  upon  the  same 
substantial  foundations  as  the  system  of  the  courts  of  common 
law. 

As  to  the  mode  of  /roc/  When  facts,  or  their  leading  cir- 
cumstances, rest  only  in  the  knowledge  of  the  party ,  a  court  c-f 
equity  applies  itself  to  his  conscience,  and  purges  him,  upon  oath, 
with  regard  to  the  truth  of  the  transaction  ;  and,  that  being  once 
discovered,  the  judgment  is  the  same  in  equity  as  it  would  have 
been  at  law*  But,  for  want  of  this  discovery  at  law,  the  courts  of 
equity  have  acquired  a  concurrent  jurisdiction  with  every  other 
court  in  nil  matters  of  account,  1  Chan.  Cab*  57.  As  incident  to  ac- 
counts, they  take  a  concurrent  cognisance  of  the  administration  of 
personal  assets;  2  P.  Wms.  145.  consequently  of  debts,  legacies*  the 
distribution  of  the  residue,  and  the  conduct  of  executors  and  ad- 
ministrators* 2  Chan.  Cm.  152.  As  incident  to  accounts,  they  also 
take  the  concurrent  jurisdiction  of  tithes,  and  all  questions  relating 
thereto  ;  1  Eq>  Can,  Ahr.  36? ,  of  all  dealings  in  partnership,  2  Versa 
277,  and  many  other  mercantile  transactions  ;  and  so  of  bailiffs,  re- 
ceivers, factors,  and  agents.    Ibid.  638. 

From  the  same  fruitful  source,  the  compulsive  discovery  upon 
oath,  the  courts  of  equity  have  acquired  a  jurisdiction  over  al- 
most all  matters  of  fraud  j  2  Chan.  Can.  A.S.  all  matters  in  the  private 
knowledge  of  the  party,  which,  though  concealed,  are  binding  in 
conscience  ;  and  all  judgments  at  law  obtained  through  such  fraud 
or  concealment.  And  this  not  by  impeaching  or  reversing  the 
judgment  itself,  but  by  prohibiting  the  plaintiff  from  taking  an  ad- 
vantage of  a  judgment  obtained  by  suppressing  the  truth*  3  P. 
IVms.  US.  Ycci  BoqA;  22  Edv>,  IV.  37.  /?♦  2L  See  tit.  Disco- 
very. 

The  mode  of  trial  is  by  interrogatories  administered  to  the  wit- 
nesses, upon  which  their  depositions  are  taken  in  writing,  where- 
ver they  happen  to  reside*  If,  therefore,  the  cause  arises  in  a 
foreign  country,  and  the  witnesses  reside  upon  the  spot ;  if,  in 
causes  arising  in  England*  the  witnesses  are  abroad,  or  shortly  to 
leave  the  kingdom  ;  or  if  the  witnesses  residing  at  home  are  aged 
or  infirm,  any  of  these  cases  lays  a  ground  for  a  court  of  equity  to 
giant  a  commission  to  examine  them,  and  (in  consequence)  to  ex- 
ercise the  same  jurisdiction  which  might  have  been  exercised  at 
law,  if  the  witnesses  could  probably  attend.    See  tit<  Depositions* 

With  respect  to  the  mode  of  reliefi  The  want  of  a  more  spe- 
cific remedy  than  can  be  obtained  in  the  courts  of  law,  gives  a 
concurrent  jurisdiction  to  a  court  of  equity  in  a  great  variety  of 
cases.  To  instance  in  execuiory  agreements.  A  court  of  equity 
will  compel  them  to  be  carried  inlo  strict  execution,  unless  where 
it  is  improper  or  impossible,  instead  of  giving  damages  for  ihcir 
non-performance,  Ktj.  Cas.  Ahr,  16.  And  hence  a  fiction  is  esta- 
blished, that  what  ought  to  be  done  shall  be  considered  as  being 
actually  done,  and  shall  relate  back  to  the  time  when  it  ought  to 
have  been  done  originally ;  and  this  fiction  is  so  closely  pursued 
through  all  its  consequences,  that  it  necessarily  branches  out  into 
many  rules  of  jurisprudence,  which  form  a  certain  regular  system, 
G  P.  !Vm$>2]5*    So,  of  waste,  and  other  similar  injuries,  a  court 
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of  equity  takes  a  concurrent  cognisance,  in  order  to  prevent  them 
by  injunction*  1  C/i,  JSefl*  14.  2  CA.  Can.  32,  Over  questions  that 
may  be  tried  at  law,  in  a  great  multiplicity  of  actions,  a  court  of 
equity  assumes  a  jurisdiction,  to  prevent  the  expense  and  vexa- 
tion of  endless  litigation  and  suits.  I  Vem.  308.  Pre,  CA.  261- 
\  P.  Wmn.  672.  §t*0.  404.  J  n  various  kinds  of  fraud  it  assumes 
a  concurrent,  jurisdiction,  not  only  for  the  sake  of  a  discovery,  but 
of  a  more  extensive  and  specific  relief*  2  P.  Wm*.  156.  as  by 
setting  aside  fraudulent  deeds,  decreeing  reconveyances,  or  direct*- 
Jng  an  absolute  conveyance  merely  to  stand  as  a  security.  1  Vcm. 
32.  1  P.  JVm.t.  239*  L  Vem.  237-  2  rem.  84.  And  thus,  lastly, 
for  the  sake  of  a  more  beneficial  and  complete  relief,  by  decrying 
a  sale  of  lands,  a  court  of  equity  holds  plea  of  all  debts,  encum- 
brances, and  charges  that  may  affect  it,  or  issue  thereout.  1  Eq+ 
Cat.  Mr.  337. 

As  to  the  construction  of  securities  for  money  lent;  when  courts 
of  equity  held  the  penalty  of  a  bond  to  be  the  form*  and  that  in 
substance  it  was  only  as  a  pledge  to  secure  the  repayment  of  the 
sum  bond  fdc  advanced)  with  a  proper  compensation  for  the  use, 
they  laid  the  foundation  of  a  regular  series  of  determinations)  which 
have  settled  the  doctrine  of  personal  pledges  or  securities,  and  arc 
equally  applicable  to  mortgages  of  real  property.  The  mortgagor 
continues  owner  of  the  land,  the  mortgagee  of  the  money  lent  upon 
it:  but  this  ownership  is  mutually  transferred,  and  the  mortgagor 
is  barred  from  redemption,  ir,  when  called  upon  by  the  mortgagee, 
he  does  not  redeem  within  a  time  limited  by  the  court;  or  he  may, 
when  out  of  possession,  be  barred,  by  length  of  time,  by  analogy  to 
the  statute  of  limitations.  See  also,  tit.  Pond,  Mortgage,  Penalty. 

The  form  of  a  trust  or  second  use,  gives  the  courts  of  equity 
an  exclusive  jurisdiction*  as  to  the  subject  matter  of  all  settle- 
ments and  devises  in  tlm  form,  :nul  of  all  the  long  terms  created 
in  the  present  complicated  mode  of  conveyancing.  This  is  a  very 
ample  source  of  jurisdiction :  but  the  trust  is  governed  by  very 
nearly  the  same  rules  as  would  govern  the  estate  in  a  court  of  law, 
if  no  trustee  w  as  interposed.  1  P.  Wms*  645.  668, 669,  And  by  a 
regular  positive  system  established  in  the  courts  of  equity,  the 
doctrine  of  trusts  is  now  reduced  to  as  great  a  certainty  as  that  of 
legal  estates  in  the  courts  of  common  law.  See  3  Comm.  436 — 440. 

EQUITY  of  REDEMPTION,  on  mortgages.  If  where  money 
is  due  on  a  mortgage,  the  mortgagee  is  desirous  to  bar  the  equity 
of  Tcdcm Jit Vomj  he  may  oblige  the  mortgagor  either  to  pay  the 
money,  or  to  be  foreclosed  of  bis  equity ;  which  is  done  by  pro- 
ceedings in  the  court  of  chancery*  But  the  chancery  cannot  short- 
en the  time  of  payment  of  the  mortgage-money,  where  it  is  limit- 
ed by  express  covenant,  though  it  may  lengthen  it:  and  then, 
upon  non-payment,  the  practice  is  to  foreclose  the  equity  of  re- 
demption of  the  mortgagor.    2  Vent*  364. 

To  foreclose  the  equitij)  a  bill  in  chancery  is  exhibited  ;  to  which 
an  answer  is  put  in,  and  a  decree  being  obtained,  a  master  in  chan- 
cery is  to  certify  what  is  due  for  principal,  interest,  and  costs,  which 
is  to  be  paid  at  a  time  prefixed  by  the  decree,  whereupon  the  premi- 
ses are  to  be  reconveyed  to  the  mortgagor  ;  or,  in  default  of  pay- 
ment, the  mortgagor  is  ordered  to  lie  foreclosed  from  all  equiiy  of 
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redemption ,  and  to  convey  the  premises  absolutely  to  the  mart* 
gagee. 

A  fine  oi*  non-claim  will  bar  equity  of  redemption  :  but  in  a  com- 
mon mortgage,  a  covenant  to  restrain  it  shall  not  be  regarded  in 
chancery.  2  Vent.  365.  It  the  condition  of  a  mortgage  is,  that 
the  mortgagor  only  should  redeem  during  life,  or  that  he  and  the 
heirs  of  his  body  shall  do  it  \  yet  the  general  heir  shall  have  the 
rtfuity  of  redemption,  tor  if  the  principal  and  interest  be  offered, 
the  land  is  free.  1  PitTrt*S4X  190.  Audit  is  held,  though  a  bond 
be  conditioned,  that  if  the  money  be  not  paid  at  such  a  time,  then, 
For  a  further  sum,  the  mortgagee  shall  have  the  land  absolutely, 
as  a  purchaser,  &c,  in  such  case  a  man  may  also  redeem..  Ibid.  488, 
See  at  large  this  Diet,  lit.  Mortgage* 

EQUIVALENT.  Commissioners  are  appointed  by  statute  to  ex- 
amine and  state  the  debts  due  to  Scotland  on  the  union  by  way  of 
equivalent }  and  provision  is  made  for  payment  of  the  same  by  a 
yearly  annuity,  Etc,    Stat  5  Geo.  h  c.  20.    See  tit,  Scotland. 

EQUUS  COOPERTUS,  A  horse  equipped  with  saddle  and 
furniture.    Irta.  \6  Kdw.  I. 

ERECTION  Of  lands  into  a  barony,  earldom,  &c.  sec  tit. 
Peers. 

ERJACH.  J3y  the  Irish  brebon  law,  in  case  of  murder,  the 
brehon  or  judge  compounded  between  the  murderer  and  the 
friends  of  the  deceased  who  prosecuted,  by  causing  the  malefactor 
to  give  unto  them,  or  to  the  child  or  wife  of  him  that  was  slain,  a 
recompense,  which  was  called  an  eriach.  4  Comm.  313.  See 
Weregild. 

ERMINE,  or  ERMINAGE  STREET,  Sec  Watting'  Street. 

ERMIN'S,  from  the  Fr.  ermine.']  A  fur  of  great  value,  much 
Used  in  roht'5      state.    See  tit-  Customs. 

ERN.  The  names  of  places  eliding  in  ern  are  said  to  imply  a 
melancholy  situation;  from  the  Sax,  ern,  I.  e,  toe  us  secretes. 

ERNES,  The  loose  scattered  ears  of  corn  that  are  left  on  the 
ground,  after  the  binding  or  cocking  of  it:  it  is  derived  from  the 
old  Teutonic  Er?ide,  harvest;  ernden,  to  cut  or  mow  corn:  hence 
to  ern,  is,  in  some  places,  to  glean.    Kennels  Gloss. 

ERRANT,  itinerant.']  Is  applied  to  justices  of  the  circuit,  and 
bailiffs  at  large,         See  £tfrc. 

ERRATICUM,  A  waif,  or  stray;  an  erring*  or  wandering 
beast.    Consrtt,  Aror?nan.  A.  D.  1080. 


ERROR.  Fr.  errcur.] 

Signifies  something  wrong  in  pleading  or  process,  &c.  where- 
upon a  writ  is  brought  for  remedy  thereof,  caJled  a  wit  of  error; 
in  Latin,  de  error e  corrigenda. 

A  writ  of  error  is  a  commission  to  judges  of  a  superior  court* 
by  which  they  are  authorized  to  examine  the  record,  upon  which  a 
judgment  was  given  in  an  infcE-ior  court,  and,  on  such  examination, 
to  affirm  or  reverse  the  same,  according  to  law.  Jenk.  Rep.  25. 
2  Inst.  40.  Yeh>>  202.  Hard™.  340.  But  yet,  if,  by  the  writ  of 
error,  the  plaintiff  therein  may  recover,  or  be  restored  to  any 
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thing,  it  may  be  released  by  the  name  of  an  action.  Co.  Lilt.  2s8.b. 
See /io*f,  div.  IL  V*  There  is  also  a  writ  of  ervor  to  reverse  a 
fine,  and  which  must  be  prosecuted  within  twenty  years,  by  stat, 
10  &  11  Wttk  111.  c  14.    See  lit.  Fine  and  Recovery* 

A  writ  of  error  to  some  superior  court  of  appeal  is  the  princin 
pal  method  of  redress  for  erroneous  judgments  in  the  king's  courts 
of  record*  having  power  to  hold  plea  of  debt  or  trespass  above 
40s.  It  lies  for  some  supposed  mistake:  in  the  proceedings  of 
such  court ;  for,  to  amend  errors  in  a  base  court,  not  of  record,  a 
writ  of  fiitee  judgment  Litis.  Mn<h*a  JL,  4S4<  The  writ  of  error  only 
lies  upon  matter  of  taw,  arising  on  the  face-  or  the  proceedings : 
so  that  no  evidence  is  required  to  substantiate  or  support  it,  there 
being  no  method  of  reversing  an  error  in  the  determination  of 
facts,  but  by  an  attaint  or  a  new  trial,  to  correct  the  mistakes  of 
the  former  verdict.  Sec  3  Bro.  /\  & 8vp>  ed.  5l5. 

Formerly  suitors  were  much  perplexed  by  writs  of  error  brought 
upon  very  slight  and  trivial  grounds  ;  as  misspellings,  and  othei 
mistakes  of  the  clerks,  ail  which  are  now  effectually  helped  by  the 
statutes  of  amendment  and  jeofail*;  and  particularly  by  Stat.  5  Ceo. 
h  c.  13.  it  is  enacted,  that  all  writs  of  error,  wherein  there  shall 
be  any  variance  from  the  original  record,  or  other  defect,  may  be 
amended  by  the  court,  and  made  agreeable  to  the  record :  and 
where  any  verdict  hath  been  given  in  any  action,  suit,  Sec.  in  any 
of  the  courts  at  Weatnmi$ttr9 or  other  court  of  record,  the  judgment 
thereon  shall  not  be  stayed  or  reversed  for  any  defect  or  fault  in 
form  or  substance  in  any  bill,  writ,  &c.  or  for  variance  in  any  such 
writs  from  the  declaration  and  other  proceedings  j  but  this  statute 
not  to  extend  -to  any  appeal  of  felony  or  process,  on  indictment, 
information,  and  appeal.  Such  writ  oF  error  to  be  brought  and 
prosecuted  with  effect  within  twenty  years,  by  stat.  10  £c  1 1  Win* 
Illr.c,  14*  Stat,  16  Sc  \7  Car,  II.  c.  3.  enacts,  that  in  all  actions 
real,  personal,  or  mixt,  the  death  of  cither  party  between  verdict 
and  judgment  shall  not  be  alleged  for  error.  By  stat.  25  Geo.  IIL  c. 
80.  imposing  a  stamp  duly  on  warrants  of  attorney,  it  is  provided 
that  no  fiction  shall  be  stayed,  nor  any  judgment,  sentence,  Sec.  re- 
versed, by  reason  of  omission  or  defect  in  the  entering,  or  filing  oi 
record,  the  memorandum  or  minute  directed.  By  these  and  other 
■statutes,  all  trifling  exceptions  are  so  thoroughly  guarded  against, 
that  writs  of  error  cannot  now  be  maintained,  but  for  some  mate- 
rial mistake  assigned.    See  tit*  jimendment)  Judgment. 

If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  in- 
ferior court  of  record,  where  the  damages  are  less  than  107.  or 
if  it  is  brought  to  reverse  the  judgment  of  any  superior  court 
after  verdict,  he  that  brings  the  writ,  or  that  is  plaintiff  in  error, 
must  (except  in  some  peculiar  cases)  find  substantial  bail  •>  to  pre- 
vent delays  by  frivolous  pretences  of  appeal ;  and  for  securing 
payment  of  costs  and  damages.  See  tit*  Co$(*.  And  as  to  bail  in 
such  cases,  see  stats.  3  Juc.  I.  c.  S.  13  Car.  II.  si.  2,  c.  2.  16  k 
17  Car.  II.  c.  8.    19  Geo.  IIL  c.  70. 

A  writ  of  error  lies  from  the  inferior  courts  of  record  in  En- 
gland  into  the  king's  bench,  and  not  into  the  common  pleas.  Finch** 
L.  430.  Dye r>  250.  And  before  stat.  23  Geo.  IIL  c.  28-  it  lay*  from 
the  king's  bench  in  Ireland  to  the  king's  bench  in  England.  It 
likewise  may  be  brought  from  the  common  pleas  at  Wertminsttr 


400 


ERROR. 


to  the  king's  bench,  and  then  from  the  king's  bench,  the  cause  ta 
removable  to  the  house  of  lords.  From  proceedings  on  the  law 
side  of  the  exchequer,  a  writ  of  error  lies  into  the  court  of  exche- 
quer chamber,  before  the  lord  chance II or,  lord  treasurer,  and  the 
judges  of  K  and  C.  P.  and  from  thence  it  lies  to  the  house  oi 
peers.  From  proceedings  in  K.  B.  in  debt,  detinue,  covenant,  ac- 
count, case,  ejectment  or  trespass,  originally  begun  there  by  bill, 
(except  where  the  king  is  a  party,)  it  lies  to  the  exchequer  cham- 
ber, before  the  justices  of  C.  P.  and  barons  of  the  exchequer  ?  and 
from  thence  also  to  the  house  of  lords.  Stat.  27  ILUz.  tr,  H.  But 
where  the  proceedings  in  2C  B„  do  not  first  commence  therein  by 
bill,  but  by  original  writ  sued  out  of  chancery,  this  takes  the  case 
out  of  the  genera!  ruk  laid  down  by  the  statute  ;  so  that  the  writ 
of  error  then  lies,  without  any  intermediate  stage  of  appeal,  direct- 
ly to  the  house  of  lords,  the  dernier  resort  For  the  ultimate  deci- 
sion of  every  civil  action.  I  Poll.  He  fx,  264-  I  Sid.  424,  1  Sound*  346, 
Cart/t.  IBO.  Cwttb.  295.  Each  court  of  appeal >  in  their  respective 
stages,  may,  upon  hearing  the  matter  of  law  in  which  the  error  is 
assigned,  reverse  or  affirm  the  judgment  of  the  inferior  courts  j 
but  none  of  them  are  final,  save  only  the  house  of  peers,  to  whose 
judicial  decisions  all  other  tribunals  must  therefore  submit,  and 
conform  their  own.    See  3  Comm.  406 — 41  1. 

In  criminal  canes  also,  judgments  maybe  reversed  by  writ  of 
error  j  which  lies  from  all  inferior  criminal  jurisdictions  to  the 
court  of  JC.  B,  and  from  A'.  B.  to  the  house  of  peers ;  it  may  be 
brought  for  notorious  mistakes  in  the  judgment  or  other  parts  ol 
the  record  :  as  where  a  man  is  found  guilty  of  perjury,  and  re- 
ceives the  judgment  of  felony,  or  for  other  less  palpable  errors, 
such  as  any  irregularity,  emission  or  want  of  form,  in  the  process 
of  outlawry  or  proclamations ;  the  want  of  a  proper  addition  to 
the  defendant's  name,  according  to  the  statute  ;  (see  tit.  Abatement}} 
for  not  properly  naming  the  sheriff,  or  other  officer  of  the  court3 
or  not  duly  describing  where  his  county  court  was  held :  for  lay- 
ing an  offence  committed  in  the  time  of  the  late  king,  to  be  done 
against  the  peace  of  the  present ;  and  for  many  other  similar  causes, 
which  (though  allowed  out  of  tenderness  to  life  and  liberty)  are 
not  much  to  the  credit  or  advantage  of  national  justice.  See  til. 
Outlawry )  Indictment) 

These  writs  of  error  to  reverse  judgments  in  cases  of  misde- 
meanors, are  not  to  be  allowed  of  course,  but  on  sufficient  proba- 
ble cause  shown  to  the  attorney -general ;  and  then  they  are  un- 
derstood to  be  grantable  of  common  right,  ct  ex  debit o  justida. 
Bui  writs  of  error  to  reverse  attainders  in  capital  cases  arc  allow- 
ed only  ex  gratia\  and  not  without  express  warrant  under  the 
king's  sign  manual,  or  at  least  by  the  consent  of  the  attorney-ge- 
neral. I  Vtirn.  170.  175.  Those  therefore  can  rarely  be  brought 
by  the  party  himself,  especially  where  he  is  attainted  for  an  of- 
fence against  the  state  ;  but  they  may  be  brought  by  his  heir  of 
executor  after  his  death.  But  the  easier  and  more  effectual  way, 
is  to  reverse  such  attainder  by  act  of  parliament.  Sec  tit.  Attain- 
der■,  Judgment. 

Having  said  thus  much  generally,  v,  e  may  now  proceed  particu- 
larly to  inquire. 
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T»  I.  Bywhorrii  against  wliom;  and,  2,  at  what  Time  this  Writ  mfty 
be  brought. 

IT.  1.  In  ivhat  Cases  it  ivitllie;  (iwrf,  2.  ho<0  it  is  to  be  brought, 

III.  In  what  Court  it  is  to  be  brought, 

IV.  How  Errors  are  to  be  assigned;  and  what  may  be  assigned  for 

Error-    Sec  ante,  \l.  I, 
V.  What  Defence  way  be  made  by  a  Defendant  in  Error. 
VI.  Of  the  Judgment  to  be  given  ore  a  l\rrit  of  Error. 

I.  I.  Any  person  damnified  by  error  in  record,  or  that  may  be 
supposed  to  be  injured  by  it,  may  bring  a  writ  of  error  to  reverse 
it,  whether  he  be  a  party  or  no;  but  principal  and  bail  cannot  join 
in  a  writ  of  error.  And  where  there  are  several  defendants,  if 
one  of  them  release  the  errors,  he  may  be  summoned  and  sevcredj 
and  the  others  may  reverse  the  judgment    6  Refi.  26.   Hob.  72* 

Judgment  against  two,  one  brought  a  writ  of  error,  and  held  it 
should  be  quashed  with  costs;  tnat  it  could  not  be  amended,  and 
that  if  the  other  party  would  not  join,  the  defendant  who  chose  to 
bring  a  writ  of  errort  musi  proceed  by  summons  and  severance* 
Ifardiv.  135,  136. 

Defendants  having  agreed  under  a  consolidation  rule  not  to 
bring  any  writ  of  error,  cannot  do  so,  though  there  be  manifest 
error  in  die  record-    1  H.  Black,  21* 

No  person  can  reverse  a  tiling  for  err or T  unless  the  error  be  to 
his  prejudice.  5  Rep.  3k,  One  in  remainder  may  have  writ  of 
error  upon  judgment  given  against  tenant  in  tail;  but  he  in  rever- 
sion or  remainder  shall  not  have  writ  of  error  in  the  liFe-umc  of 
tenant  for  life,  on  judgment  given  against  snch  tenant,  because 
they  cannot  be  parties  grieved  in  his  time.    2  AW*.  Abr.  712. 

No  person  can  bring  a  writ  of  error  to  reverse  a  judgment  who 
■was  not  party  or  privy  to  the  record,  or  who  was  not  injured  by 
the  judgment,  and  therefore  to  receive  advantage  by  the  reversal 
thereof.     I  Roll.  Abr.  747.    Dyer^  90* 

So  a  writ  of  error  does  not  lie  against  any  hut  him  who  is  party 
or  privy  to  the  first  judgment,  his  heirs,  executors,  or  administra- 
tors.   I  Roil.  Abr.  747.    Dyer,  90. 

And  therefore,  on  a  judgment  for  recovery  of  land,  the  writ  must 
be  brought  against  him  who  was  party  to  the  judgment,  although 
be  hath  nothing  in  the  land,  and  not  against  the  tenant ;  and  on  such 
writ  the  judgment  may  be  reversed  ;  but  there  must  go  a  scire 
fa  da  s  against  all  the  tertenants*  I  Rait.  Abr.  749,  I  Roll,  Reft.  302. 

Upon  this  rule,  that  none  shall  have  a  writ  of  error  to  reverse 
a  judgment,  but  he  who  is  privy  to,  or  hath  some  prejudice  there- 
by, it  has  been  resolved,  that  if  one  hath  lands  on  the  part  of  his 
mother,  and  loscth  them  by  erroneous  judgment,  and  dies,  the 
heir  of  the  part  of  the  mother  shall  have  the  writ  of  error,  I 
Leon.  261.    2  Sid.  56.    See  OWenx 1  &8.    Godb.  377. 

So  the  younger  son,  when  entitled  to  the  land  by  the  custom  of 
borough  english,  shall  bring  the  writ  of  error,  and  not  the  heir  at 
common  law :  for  this  remedy  descends  with  the  land*  Owen,  68. 
i  Leon.  262.    4  Leon.  5. 

So  if  there  be  an  erroneous  judgment  in  the  case  of  tenant  in 
tail  female,  the  issue  female,  and  not  the  son,  shall  bring  a  writ  oi 
error,  «  Dtter,  90.    1  Lron.  26 J.     I  Rolf.  A&r,  7*7 
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So  if  a  man  settles  land  to  the  use  of  himself  and  the  heirs  of  bk 
body,  the  remainder  to  his  own  right  heirs,  and  dies,  leaving  issue 
only  a  daughter,  w ho  levies  a  fine,  and  dies  without  issue,  and  J. 
8,  brings  a  writ  of  error  as  cousin  and  collateral  heir  of  the  daugh- 
ter, yet  he  shall  never  reverse  the  fine;  for  there  could  no  right 
descend  to  hina  from  the  daughter,  because  she  had  but  an  cstaie- 
tailj  which  determined  by  her  death  without  issue  j  and  it  does 
not  appLar  that  the  remainder  in  fee  was  in  the  daughter  as  right 
lieir,  wherefore  J.  S.  shall  not  reverse  the  fine,  t/uia  de  non  afifia- 
rejidbus  ct  lion  cxhnnribu&  eadem  est  ratio,  especially  in  a  court 
of  jndicature}  where  the  judges  can  take  notice  of  nothing  that 
does  not  come  judicially  before  them,  and  appear  in  the  pleading. 
Bytr^  S9,    (Vo.  Eliz.  4<S9.    3  Ltx\  36. 

If  there  be  several  parties  to  an  erroneous  fine,  they  shall  all 
join  with  the  parly  that  is  to  enjoy  the  land,  though  they  themselves 
can  have  nothing  ;  and  this  is  said  to  be  necessary  only  by  way  of 
conformity*    1  RolL  Abr.  747.    Dytr^  89. 

But  if  tenant  for  life,  and  he  in  remainder  in  lee  (being  an  in- 
fant) join  in  a  fine,  the  infant  alone  may  bring  error  for  the  error 
in  respect  of  the  person  of  the  infant,  which  is  the  cause  of  the 
action  for  him,  and  for  no  other.    \  Leon.  31.    Oo,  Eliz,  1 15. 

A  writ  of  error  may  be  brought  by  him  that  is  made  party  by 
Hic  law,  though  he  was  not  originally  party  to  the  suit,  as  he  who 
comes  in  as  a  vouchee.    1  Roll.  Abr,  748.  755* 

If  a  man  is  indicted  for  felony,  and  thereupon  a  cafJas  and  exi- 
gent are  awarded,  but  he  dies  before  attainder,  his  administrator, 
may  have  error  upon  this  award  of  the  exigent^  because  by  the 
award  of  the  exigent,  his  goods  were  forfeited  ;  and  this  is  ad 
grai>t  tfartinwMJ,  iLsV.  though  the  principal  judgment  can  never  be 
given.    1 1  Co.  41.  b. 

Writ  of  error  lies  in  j5,  R.  to  reverse  a levied  in  the  c.>»}n;oi 
pleas,  and  to  cancel  the  same  if  it  be  erroneous :  and  if  there  be 
not  an  original,  or  not  proper  writs  of  covenant,  or  if  there  be  any 
fraud,  &c.  writ  of  error  may  be  brought  to  make  the  fine  void 
Co,  Ltit.  9.    Sec  tit.  Fine  and  Recavery. 

2<  It  was  formerly  holdcn  that  a  writ  of  error  could  not  be 
brought  before  the  judgment  given;  and  if  it  bore  teste  before,  it 
was  no  supersedeas ,  for  the  words  of  the  writ  are,  si  judicium  rcd- 
dituni  sit-.&'c.  1  Roll.  -Abr.  749,  But  h  seems  now  agreed,  that  a 
ivrit  of  error  that  bears  faff  before  the  judgment  is  ^ood ;  and 
this  is  the  usual  course  for  preventing  and  superseding  execution  : 
but  the  judgment  must  be  given  before  the  return  of  the  writ 
Mardh  HQ-"  1  l  cl-t-  255*  Moor7  461.  3  AW;,  308.  I  Fenf. 
Latch.  133.  and  sec  5  Term  Rep.  279.  and  Ntw  Rep.  C.  P.  i.  298. 

But  a  writ  of  error,  that  bears  teste  before  any  plaint  entered,  is 
not  good.    March,  MO. 

So  where  the  defendant,  upon  an  indictment  of  barratry,  brought 
a  writ  of  rrror^  bearing  rr$rc  before  the  assise  :  it  was  disallowed, 
because,  if  such  practice  should  obtain,  it  would  disappoint  all  pro- 
ecedings  there.    1  VeiU.  255.    3  Keb.  303. 

Th«  allowance  of  a  writ  of  error  may  be  served  before  the 
plaintiff  is  entitled  to  sign  final  judgment.  2  Bos.  £s"  Putt*  137. 
But  the  allowance  of  the  writ  of  error,  previous  to  the  judgment 
being  signed,  is  an  irregularity  permitted  for  the  convenience  of 
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the  party  :  for  the  judgment  in  the  action  is  the  true  foundation 
of  the  writ  of  error.    2  Bos  &  Putt.  479. 

The  court  of  JT-  B.  will  not  infer  Una  a  writ  of  error  was  sued 
out  for  delay,  because  it  wus  sued  uut  behnv  hnuJ  judgment  signed. 
And  though  it  should  be  made  returnable  before  final  judgment, 
it  will  still  operate  as  a  supersedeas  upon  the  judgment}  which, 
Svhen  signed  in  the  same  term,  relates  back  to  the  first  day  thereof. 
5  £a$t's  Reft.  145. 

A  writ  of  error  cannot  br  brought  after  twenty  years,  Ilarditt. 
345.  The  statute  of  limitations  must  be  pleaded  to  a.  writ  of  error, 
as  well  as  to  an  original  action.  Id.  34{>.  See  -Limitation  of  Ac- 
ttowt,  Recovery. 

II.  L  Writ  of  error  will  not  lie  in  the  exchequer-chamber  on 
judgment  in  replevin  in  B.  It.  nor  on  judgment  in  action  of  scan* 
dattim  magnatum.  2  -Nets.  7uS,  709.  But  nn  judgment  in  replevin 
in  C  B.  there  may  be  writ  of  error  brought  in  B.  R.  The  stat. 
•27  Mliz.  c.  8.  (see  post,  div.  III.)  is  only  to  relieve  on  the  merits 
ol  the  cause,  as  it  stood  an  the  hrst  judgment. 

Error  dr  rccordo  ijuod  coram  nobis  residet  lies  in  the  court  of  B. 
R.  for  errors  in  fact  in  the  judgment  of  the  same  court  ;  as  non- 
age of  the  parlies,  want  of  ..n  original,  &c.  which  doth  not  pro- 
ceed From  the  error  of  the  judges;  and  this  writ  is  allowed  with- 
out bail.  CVo.  Jar.  254.  And  error*  in  fact  may  be  corrected  in 
0*  B.  the  same  term,  without  this  writ,  which  lies  not  in  the  ex- 
chequer-chamber.   Ibid.  620. 

If  judgment  is  given  in  B.  R.  in  civil  actions,  a  writ  of  error 
will  not  lie  in  the  same  court,  only  for  errors  in  fact  triable  by  a 
jury;  but  upon  a  judgment  in  criminal  cases^  error  will  lie  in  B. 
R.  whether  the  error  be  in  fact  or  in  law ;  though  it  lies  also  in 
parliament.    3  Satk.  147. 

Where  a  judgment  in  C\  B.  is  affirmed  upon  a  writ  of  error  iu 
B.  R.  and  afterwards  a  scire  facias  is  brought  on  that  judgment, 
and  the  plaintiff  bath  judgment  thereon*  no  writ  of  error  lieth  in 
the  exchequer-chamber,  because  the  record  was  not  in  B<  /f.  by 
bill,  but  by  writ  of  error.  I  Rail.  Rep,  26 3  Sutk<  148.  See 
J  Salfc  263. 

Writ  of  error  cannot  be  brought  on  any  record  which  is  not  a 
judgment.  \  Salk.  145.  Nor  upon  an  interlocutory  judgment  6 
JCaxt'x  Rep.  333. 

The  court  of  B.  R.  having  allowed  the  sufficiency  of  a  return 
to  a  writ  of  mandamus*,  and  therefore  refused  to  grant  a  perempto- 
ry writ ,  the  pat  ty  applying  brought  his  wrii  oE  error  in  parliament. 
Held  that  no  writ  of  error  lay  in  this  case,  it  being  merely  an 
award  of  the  court,  and  not  a  strict  formal  judgment.  3  Bra.  P.  C. 
(fiyo.  ed.)  505, 

The  court  of  C.  P,  have  held,  that,  though  writ  of  error  may 
lie  on  a  judgment  of  nonsuit,  yet  the  court  will,  on  motion  to  take 
out  execution,  grant  it,  as  such  writ  of  error  must  he  evidently 
merely  for  the  purpose  of  delay  and  vexation.  1  H.  Black.  Rep, 
432. 

No  writ  of  error  will  lie  of  any  judgment  that  is  not  given  in 
a  court  of  record  ;  nor  of  a  judgment  given  in  an  inferior  court, 
us  the  county  court,  &c.  Co,  I4tt.  288.  b\  Nor  of  a  decree  or  sen- 
tence in  chancery  proceeding  according  to  equity.    37  Hert.,  VI. 
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Bro,  Error 9  95.  |  HolL  Abr,  744.  But  of  a  judgment  given  in 
the  limited  court  of  chancery,  called  the  petty  bag,  which  proceed* 
according  to  the  common  law,  and  holds  plea  of  scire  Jacias  for 
repeal  of  the  king's  letters  patent,  Ecc,  a  writ  of  error  lies  in  13.  if. 
1  Jioit.  Abr.  744.    Dyer^  3\5,    4  Inst,  SO,    Phwd.  393, 

Error  lies  for  variance  between  the  original  writ  and  declara- 
tion, or  wuiiiof  unoriginal  :  and  where  proceedings  are  so  erro- 
neous, as  not  to  be  amended  \  for  faults  in  verdicts,  executions,  &c. 
or  when  any  thing  material  is  omitted  in  a  judgment,  writ  of  erre* 
lies,  and  the  judgment  shall  be  reversed  :  so  where  the  styles  of 
inferior  courts  are  wrong,  or  insufficiently  named,  Sec*  their  judg- 
ments may  be  reversed.  But  where  faults  are  small,  they  some- 
times pass  as  vi/jum  cterici.    2  AW*.  Abr.  714,  715,  721.  Sec.  728, 

by  the  practice  of  the  court  of  common  fileas,  a  defendant  com- 
ing in  by  a  capias  ttflagvtim  ilic  same  term  in  which  an  exigent 
is  returnable,  may  avoid  the  outlawry  without  a  writ  of  error,  by 
showing  that  he  purchased  a  superseded*  out  of  the  same  court, 
and  delivered  it  to  the  sheriff  before  the  f/ieinto  exact  us,  tte.  or  by 
showing  any  other  matter  apparent  on  record,  which  makes  the 
outlawry  erroneous,  as  the  want  of  an  original,  or  the  omission  of 
process,  or  want  of  form  in  a  writ  of  proclamation,  fccc.or  a  return 
by  a  person  appearing  not  io  be  sheriff  or  a.  variance  between  the 
original  and  exigent,  or  other  process,  or  the  want  of  such  addition 
as  is  required  by  stat.  1  ken.  \\  c.  5.  2  Hawk.  P.  C\  659—661* 
1  Rail.  Mr.  742,  743.    And  see  stat.  5.  EU$.  c.  23,  §  13,  14. 

If  one  be  attainted  upon  an  erroneous  indictment,  he  cannot  be 
relieved  but  by  writ  of  error,  for  the  judgment  being  quod  siixfien- 
datur,  bV,  which  is  the  judgment  of  law  due  for  the  often cc,  it 
must  be  presumed  to  have  been  given,  for  that  he  was  guilty  of 
tht:  offence;  but  if  judgment  of  acquittal  is  given  upon  such  in- 
dictment, the  king  need  bring  no  writ  of  error;  but  the  offender 
may  be  newly  indicted,  for  the  judgment  being  cjtiod  eat  nine  diet 
isfe.  may  be  given  as  well  fur  the  insufficiency  of  the  indictment, 
as  for  Lite  party's  innocence.    3  Inst.  214. 

Also  any  judgment  whatsoever,  given  by  persons  who  had  no 
good  commission  to  proceed  against  the  person  condemned,  may 
be  falsified,  by  showing  the  special  matter,  without  writ  of  error, 
because  it  is  void  j  as  where  a  commission  authorizes  to  proceed 
on  an  indictment  taken  before  A.  B.  C.  and  twelve  others,  and  by 
colour  thereof  the  commissioners  proceed  on  an  indictment  taken 
before  eight  persons  only.     1  JSpwt,  231.    2  Hawk.  P.  0.  459- 

If  one  is  attainted  of  felony,  and  after,  by  relation  of  a  general 
pardon,  the  felony  is  pardoned,  he  shall  be  discharged,  for  he  hath 
no  remedy  hy  writ  of  error  to  reverse  the  attainder.  6  Co,  5.  a. 
"  Wherever  a  new  jurisdiction  is  erected  by  act  of  parliament, 
and  the  court  or  judge,  that  exercises  this  jurisdiction,  acts  as  a 
court  or  judge  of  record,  according  to  the  course  of  the  common 
law,  a  writ  of  error,  lies  on  their  judgments  ;  but  where  they  act  in 
a  summary  method,  or  in  a  new  course  different  from  the  common 
law,  there  a  writ  of  error  lies  not,  but  a  certiorari.  1  Saik.  263. 
See  tit.  Certiorari. 

2.  Error  in  the  kings  bench  is  thus  prosecuted  :  the  cursitor  of 
the  county  mak^s  out  the  writ  of  error  from  a  precipe,  or  copy  of 
*hc  declaration  left  with  him ;  which  is  to  be  allowed  with  the 
clerk  of  the  errors,  and  a  certificate  of  the  allowance  of  the  writ 
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must  be  served  on  the  attorney  of  the  defendant  in  error.  The  pro- 
ceedings arc  by  scire  facias  ad  audierulurn  errores  against  the  plain*1 
titV  in  the  action,  wherein  judgment  was  obtained  ;  and  the  writ  of 
error  b ein g  received  by  the  she  rift'  to  whom  directed,  he  is  to  give 
notice  to  the  plaintiff  in  error  to  show  cause  why  execution  should 
not  be  an  Lhe  judgment,  and  make  a  return  to  thai  purpose  j  then  a 
rule  is  to  be  given  with  the  clerk  of  the  rules,  lor  the  plaintiff  in 
error  to  assign  his  errors  by  such  a  day,  which,  if  he  shall  not  do 
before  the  rule  is  out,  the  plaintiff  in  the  original  action  may  take 
ouL  execution  Eigaiust  him. 

Two  things  are  requisite  to  make  a  writ  of  error  a  wflersedcas 
of  execution  j  viz.  the  allowance,  (i,  e,  the  delivery  of  the  wlit  to 
the  clerk  of  the  errors,)  and  putting  in  bail.  If  the  writ  of  error 
be  allowed  before  judgment,  the  time  for  puffing  in  bail,  four 
days,  runs  from  the  judgment;  if  after  judgment,  from  the  lime 
of  the  allowance.     I  Bos.       Pull.  478. 

If  the  plaintiff  in  error  assign  errors  in  the  record,  then  the  de- 
fendant must  plead  in  nutty  est  erratum,  and  thereupon  enter  the 
cause  with  the  clerk  of  the  papers  lor  the  errors  to  be  argued  ; 
and  paper  books  for  the  counsel  and  judges  are  to  be  made  out, 
&c.  If  some  part  of  the  record  be  not  returned,  a  certiorari 
must  be  prayed  to  bring  it  into  court;  and  if  matters  of  fact  are 
alleged  in  error,  as  nonage,  death  of  the  plaintiff,  Etc.  a  proper 
plea  must  be  made  thereto,  and  issue  thereupon  taken  and  tried, 
as  is  in  any  other  issue  :  but  if  only  matters  of  law  are  assigned* 
the  errors  are  argued  by  counsel  on  both  sides,  and  the  judgment 
is  cither  reversed  or  affirmed :  and  when  judgment  is  affirmed, 
the  defendant  in  error  may  proceed  against  the  defendant  in  the 
action,  by  taking  out  execution  on  the  ajfirmetur,  or  bringing  ac* 
tion  of  debt  on  the  judgment;  or  he  may  prosecute  the  bail  by 
scire  facias  upon  their  recognisance.  But  it  is  said  by  some,  that 
an  assignment  of  errors  in  fact  and  mrtawy  is  bad  on  demurrer;  by 
others,  that  the  assignment  of  error  in  law  may  stand*  and  the  fact 
be  considered  as  nothing,  Sed  quare,  Where  there  is  an  error 
in  fact,  if  the  writ  of  error  ought  not  to  be  coram  nobis  resident 
i,  e.  in  the  court  where  the  judgment  was  given-  In  this  case, 
however,  we  must  except  the  want  of  warrants  of  attorney,  &c+ 
which  are  facta},  said  it  is  every  day's  practice  to  assign  such,  with 
errors  in  law;  and  the  usual  course  is,  if  defendant,  in  error  docs 
not  pray  a  certiorari,  for  the  plaintiff  to  pray  it. 

When  a  judgment  is  reversed  or  affirmed  in  the  exekef/uer 
chamber,  the  transcript  of  the  record  thereof  will  he  remitted 
back  to  the  court  of  A".  B.  to  be  entered  up  at  the  end  of  the  judg- 
ment there  :  and  if  such  judgment  shall  be  affirmed  in  the  exche- 
quer-chamber, yet  a  writ  of  error  may  be  brought  thereupon  re- 
turnable in  parliament. 

If  you  would  bring  a  writ  of  error  in  parliament  to  reverse  a 
judgment  in  H.  H,  there  must  he  a  petition  to  the  king  for  Ms 
warrant,  which  petition  has  the  allowance  of  the  attorney-general, 
and  then  the  king  writes  on  the  top  of  it  fat  jvstitiaj  whereupon 
a  writ  of  error  is  made  out  by  the  clerk  of  the  errors.  And  then 
the  lord  chief  justice  of  B.  R.  carries  the  record,  and  a  trans- 
cript thereof,  up  to  the  house  of  lords  in  full  parliament,  and 
ifier  they  are  examined  there,  leaves  the  transcript  with  the  l$rd$ 
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but  brings  back  the  record  :  and  this  being  done3  the  attorney  Foe 
the  defendant  in  error  gets  some  lord  to  move  that  the  plaintiff 
in  error  may  assign  his  errors;  but  if  for  the  plaintiff,  motion  is 
to  be  made,  Lhat  upon  his  assigning  errors  the  defendant  may 
appear  and  make  his  defence,  and  counsel  be  heard  on  both  sides : 
then,  after  the  judgment  is  either  affirmed  or  reversed,  the  clerk 
of  the  parliament  remands  the  transcript  of  the  record  into  B,  If. 
iriili  the  affirmation  or  reversal  thereof,  to  be  entered  upon  the  re- 
cord of  the  said  court,  which  court;  if  affirmed,, awards  execution, 
&c,  Dyer,  335.    See  Coir/:.  843. 

A  writ  of  error  in  parliament  is  made  returnable  immediately; 
or  on  a  prorogation  to  the  next  session,  and  it  doth  not  determine 
by  a  prorogation^  But  if  a  parliament  is  dissoked  before  the 
errors  are  heard ,  it  is  otherwise.  And  on  motion,  execution  hath 
been  granted  in  B.  R.  on  a  judgment  in  such  a  case,  the  record 
being  never  our  of  the  court,    Raym*  5.    2  Nefa  Ahr>  731, 

Where  a  writ  of  error  was  brought  in  B,  R.  in  the  life-time  of 
Geo.  I.  but  was  not  argued  till  after  the  accession  of  Geo;  II.  when 
the  judgment  was  affirmed*  on  a  writ  of  error  in  parliament,  this 
judgment  was  reversed  ;  it  being  held  that  the  first  writ  of  error, 
the  king  being  tele  plaintiff  in  the  cause ,  was  absolutely  abated*  This 
Vas  the  case  of  the  deanery  of  Armagh ,  in  Ireland.  3  Bro,  /\  C 
(8vo.  ed.)  507. 

The  party  bringing  the  writ  of  error  is  to  cause  the  roll  where 
the  judgment  is  entered,  to  be  marked  with  the  word  error  in  the 
margin,  that  the  other  party  may  have  notice  on  the  record  that  the 
writ  of  error  is  brought}  and  this  marking  of  the  roll,  on  giving 
notice  thereof,  is  as  it  were  a  suf 'terse dean  in  itself  to  hinder  exe- 
cution :  though  a  sujirtsc-deas  is  to  be  made  out*  allowed,  and  left 
with  the  sheriff  of  the  county  ;  and  the  plaintiff's  attorney  is  not 
obliged  to  search  the  record,  whether  writ  of  error  is  brought  or 
not;  but  may  make  out  execution  upon  the  judgment,  if  no  att/te  r- 
sedeas  be  taken  forth,  or  he  hath  no  notice  of  the  writ  of  error, 
Trin  24  Car.  B.  R. 

On  a  writ  of  error  of  a  judgment  in  the  common  pleas,  or  other 
inferior  court,  in  every  adversary  suit,  the  record  itself  shall  be 
removed,  that  it  may  remain  as  a  precedent  and  evidence  of  the 
law  in  the  like  ca^es.    t  Rati,  Jbr.  7i3,    5  Co*  39. 

Butin  the  case  of  a  fine  the  transcript  only  is  removed,  for  fines 
are  only  a  more  solemn  acknowledgment  or  contract  of  the  par- 
ties, and  therefore  are  no  memorials  of  the  law,  and  need  only 
be  affirmed  or  vacated;  if  the  former]  the  contract  stands  as  i  t 
was )  if  the  latter,  the  justices  of  B.  R.  may  send  for  the  fine  it- 
self, and  reverse  it,  or  they  may  send  a  writ  to  the  treasurer  and 
chamberlain  to  take  it  off  Lhc  lilc  ;  besides,  should  the  record  it- 
self be  removed  and  affirmed,  it  could  not  be  engrossed  for  want 
of  a  chirographer  in  B>  R.  I  Roii.  Aor.  752.  I  Rendl.  5l«  Ditcry 
89.  Godh.HAS.  2  Roll.  Reft,  233.  J?itz.  W.B.VQ.  See  tit.  Jftfe 
of  Lands i  Recovery. 

If  the  judges  of  the  common  pleas,  or  other  judges  upon  a  writ 
of  error,  will  hot  certify  all  the  record,  the  party  that  sues  the 
writ  of  error  may  allege  diminution  of  the  record,  and  pray  a  wri  t 
to  the  justices  that  certified  the  record  before,  to  certify  the. 
whole  record.    Fitz.  JV*  J?,  25-  a.    But  diminution  cannot  be  al- 
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leged  upon  a  writ  of  error  brought  upon  a  judgment  in  any  inferior 
court,    I  Sid*  40.    Yet  seeinfra* 

By  stats.  3  Jac.  I.  c  8,  13  Car.  2.  c,  2.  16  &  17  Ctir.  ll.  c* 

§  3.  he  that  brings  writ  of  error,  to  reverse  a  judgment  in  a  su- 
perior court,  in  all  cases  after  a  verdict,  or  in  any  action  of  debty 
upon  hand  for  jiayment  of  money  only,  or  on  a  contract,  must  puL 
in  good  sureties  to  prosecute  his  writ  of  error  with  effect,  and 
pav  the  debt  and  damages  if  judgment  be  affirmed:  and  by  stat, 
19  Geo.  III.  c.  70.  §  5-  this  is  extended  to  writs  of  error  to  reverse 
judgments  in  inferior  courts  where  the  damages  arc  under  JO/. 
If  bail  be  not  put  in,  on  the  writ  of  error  brought  upon  a  judgment 
in  the  courts  at  Westminster,  in  those  cases  where  bail  is  required, 
the  writ  of  error  is  no  sufiemedeas  to  the  execution ;  though  such 
writ  is  in  being,  until  a  natie  ftronetfui  is  entered,  or  judgment  af- 
firmed, kc.  And  it  is  the  same  where  insufficient  bail  is  t>ivcn, 
on  rule  to  put  in  better  bail,  or  justify  those  put  in,  which  if  the 
plaintiff'  doth  not  do,  execution  is  ordered  upon  the  judgment, 
with  a  non  obstante  to  the  writ  of  error,  c^r.  Mich.  9  IVm.  IIL  B.  R, 
See  further,  tit.  Supersedeas. 

A  plaintiff  ui  effcorisi  in  the  lituc  appointed  by  the  rule  for  that 
purpose,  to  certify  the  record  into  B.  R.  or  the  court  will  grant  a 
nolle  /iroseyui  on  the  writ  of  error.  Mich.  22  Car.  £.  R,  Sco 
post,  div.  V. 

The  court  will  not  let  the  plaintiff  in  error  quash  his  own  writ 
of  error;  though  they  may  grant  leave  to  discontinue  it.  5  Mod. 
67.  If  a  verdkt  is  for  a  defendant  in  error,  and  judgment  is  affirm- 
ed, costs  arc  allowed  by  stat.  3  Hen.  VII.  r.  10.  on  occasion  of  the 
delay  of  execution.  And  by  stat.  4  £t  5  Ann.  c.  16,  upon  quashing 
writs  of  error,  for  defect  or  variance  from  the  record,  Sec.  the  de- 
fendant is  to  have  costs  as  if  judgment  were  affirmed.  When  a 
writ  of  error  is  not  in  debit/  rf  execution,  as  where  it  is  brought 
after  the  execution  is  executed,  the  plaintiff  shall  not  have  da- 
mages and  costs.    Cm*  Jac,  636. 

When  a  writ  of  error  is  brought  to  reverse  a  judgment  in  an 
Inferior  court,  though  the  record  is  not  certified  as  it  ought,  yet 
execution  cannot  be  sued  ;  but  on  certificate  of  the  neglect,  Sec.  a 
writ  of  execution  cf  the  judgment  may  be  issued,  1  Lilt.  Mr.  526, 
Upon  a  writ  of  error,  if  the  clerk  below  will  certify  the  record 
\vrong,  action  on  the  case  lies  against  him ;  and  if  he  make  no 
return,  the  plaintiff  may  have  the  writ  of  execution  out  of  chan- 
cery.   Mod.  Cm*  245. 

If  erroneous  judgment  be  for  the  defendant  in  an  inferior  court, 
and  it  is  reversed  in  B.  R.  and  the  merits  appear  for  the  plaintiff, 
he  shall  have  judgment ;  but  if  the  merits  be  against  the  plaintiff, 
the  defendant  shall  have  new  judgment,  in  like  manner  as  in  the 
exchequer -chamber  ;  for  the  judges  are  to  reform,  as  well  as  to 
affirm  or  reverse.  7  Mod,  %  3.  If  a  writ  of  error  to  reverse  a 
judgment  be  discontinued  for  want  of  prosecution,  execution  can- 
not be  had  upon  the  judgment,  until  the  discontinuance  is  ccrti- 
fiedfrom  the  court  where  discontinued,  J  Lilt.  518.  If  a  writ  of 
error  is  brought  to  remove  a  record  of  a  judgment  given  m  C.  Ji. 
and  the  plaintiff  in  error  leaves  the  record  there,  without  remo- 
ving it  before  the  return  of  the  writ  i  or  in  case  there  be  a  longer 
return  day  than  is  convenient  in  the  writ  of  error,  as  if  it  is  pur,- 
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chased  the  beginning  of  Michaelmas  term,  and  made  returnable  in 
Jftfarutevm;  the  court  may  award  execution,  although  the  writ  of 
4fror  be  delivered,    Jenk.  Cent.  180,    Dye$$  %4& 

III.  Erroneous  judgments  given  in  the  court  of  B.  R.  were  only 
reformed  by  the  parliament  til)  stat.27  Eliz.  cap  8.  By  that  sta- 
tute, a  writ  of  error  lies  out  of  the  chancery  upon  all  judgments 
given  in  the  king1*  bench)  when  the  suit  is  by  bill,  (except  the  king 
is  a  party  to  the  suit,)  returnable  in  the  exchequer-chamber,  before 
the  judges  of  the  common  pleas,  and  barons  of  the  exchequer, 
&c.  who  may  examine  the  errors,  and  reverse  or  affirm  the  judg- 
ment; other  than  for  errors,  concerning  the  jurisdiction  of  the 
court,  or  want  of  form  in  writs,  pleadings,  ficc*  and  after  the  er- 
rors are  examined,  and  judgment  affirmed  or  reversed,  the  record 
is  sent  feck  to  the  king**  bench,  to  proceed  and  award  execution  ; 
but  if  the  suit  is  by  original  writ,  or  on  qui  tam,  &c.  where  the 
king  is  party,  writ  of  error  lies  only  in  parliament, 

A  qui  tarn  action  of  debt  is  a  civil  suit.  Cowfi.  382.  And  a  writ 
of  error  on  it  lies  from  the  king*$  bench  to  the  exchequer-chamber. 
Doug.  353,    See  tit.  Exchequer. 

Not  only  on  reversing  or  affirming  a  judgment,  the  exchequer- 
chamber  is  to  send  back  the  retold  into  2?r  R.  but  also  if  the  plain- 
tiff in  the  writ  of  error  is  nonsuit,  or  if  the  suit  is  discontinued  in 
the  court  of  exchequer-chamber,  the  record  shall  be  sent  back: 
and  the  court  of  exchequer  shall  give  costs  and  damages  to  the 
plaintiff*  in  the  original  action  for  his  delay,  &c,  though  if  the 
plaintiff"  in  error  was  plaintiff  in  the  original  action,  there  no  costs 
can  be  given,    2  And.  122,    2  Welti  Jbr,  707, 

Where  a  writ  of  crrur  determines  In  the  exchequer-chamber  by 
abatement  or  discontinuance,  Lhe  judgment  is  not  again  in  B.  R. 
till  a  remittitur  is  entered.  1  8dik.  2SJ.  The  exchequer-cham- 
ber doth  not  award  a  sci.  fac*  ad  audiend.  errores;  but  notice  IS 
given  to  the  parties  concerned.    1  Vent.  34. 

The  court  of  parliament  is  the  supreme  court,  where,  ancient- 
ly, causes  of  great  consequence,  as  between  the  magnates  regni^ 
were  heard  and  determined ;  hence  the  dernier  resort  is  to  the 
house  of  lords,  to  which  a  writ  of  error  lies ;  and  therefore,  if  a 
writ  of  error  be  brought  of  a  judgment  in  the  king*s  bench  into 
the  exchequer-chamber,  and  there  the  judgment  is  reversed  ;  yet 
a  writ  of  error  lies  of  such  judgment  into  parliament,  and  t  ho 
lords  may  reverse  such  second  judgment-  Show.  Pari.  Cas.  24. 
110.     I  Vent.  334.    Raym.  330,    2  Jon.  99.    2  Lev.  232. 

So  a  writ  of  error  lies  into  parliament  upon  a  judgment  in  B* 
R.  either  in  a  cause  brought  there  by  writ  of  error,  or  originally 
commenced  there.    1  MoU.Jt#r\  745, 

And  though  upon  a  judgment  in  the  king's  bench,  since  the 
stat.  27  Eliz.  cafi.  8.  the  party  may  elect  either  tu  bring  a  writ  of 
error  in  the  exchequer-chamber,  or  in  parliament ;  yet  if  the  cause 
commenced  in  the  king's  bench  by  original  writ,  there  lies  no  writ 
of  error  but  into  parliament  >  also  if  he  elcets  lo  bring  error  in 
the  exchequer-chamber  regularly,  he  canny  I  after  bring  error  in 
parliament  upon  the  first  judgment.  1  Saund.  346.  Carth.  iso. 
&  P.    See  2  RoIL  Mr.  492.    2  Lev.  232. 

To  reverse  a  judgment  given  in  the  courr  of  common  pleas,  the 
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writ  of  error  is  made  returnable  in  the  king's  bench,  and  error  is 
not  to  be  brought  in  purlin  men  l :  though  where  a  writ  of  error  is 
brought  in  B.  Ji>  upon  a  judgment  given  in  C,  B.  and  the  judg- 
ment is  reversed  or  affirmed  in  B.  R.  the  party  grieved  may  have 
writ  of  rrror  re  turn  able  in  parliament-  Stat.  3  i  EHz..p,  1.  1  LiU* 
<4&r,  519. 521.  Erroneous  judgment  in  the  court  of  exchequer  is 
to  be  examined  by  the  lord  chancellor,  See.  with  some  ol  the  jus- 
tices, and  such  other  sage  persons  as  they  think  fit ;  and  if  any 
error  be  found,  they  shajreorrect  the  rolls,  and  send  them  into  the 
exchequer,  in  order  to  make  execution,  &:c,  Stat,  31  Ed/0.  III. 
cap.  12* 

No  writ  of  error  lies  in  banco  or  banco  regis^  upon  a  judgment: 
given  within  the  five  [torts  ;  but  by  custom  such  judgment  is  ex* 
am  It  table  by  bill,  in  nature  of  a  writ  of  error,  coram  doinino  ciatode 
xeu  gardumo  qumque  /lortiturn  a/iud  curiam  suam  dc  SAefitoay*  At 
hint,  224.    Sec  tit.  (St  n  que  Ports. 

If  a  judgment  be  given  in  the  court  of  stannaries  of  the  duchy 
of  Cornwall,  no  writ  of  error  lies  upon  this  in  banco  or  bunco  re- 
gis)  because  it  hath  not  been  us».d;  but  of  this  there  may  be  an 
appeal  to  the  guardian  of  the  stannaries*  and  from  him  to  the 
prince  ;  and  when  there  is  no  prince,  to  the  king's  pi-ivy  council. 
1  Roll.Abr.  745.    See  4  Jn#»  230.    2  Danv.  Ahr.  304* 

Upon  a  judgment  given  in  the  huntings  in  London^  a  writ  of  er- 
ror lies  at  Si.  Afartin*^  before  certain  justices.  1  Rolf.  Abr<  745- 
1  I*erv,  309.  2  Sound.  253.  8.  P.  And  upon  a  judgment  of  the 
said  justices,  a  writ  of  error  lies  in  parliament.  See  2  Leon.  107. 
Sec  tit.  DisttcnteT.*, 

In  li'aksy  at  the  great  sessions,  there  a  writ  of  error  lay  on  ficr~ 
tonal  actions  to  the  council  of  the  ?tiarche#  of  Walt*}  and  if  they 
gave  an  erroneous  judgment,  it  was  final ;  for  stat.  34  St  35  Hen. 
VIII.  c.  16.  ordained  this  rit  to  the  council  there ;  and  no  writ  of 
error  was  granted  of  such  erroneous  judgment:  upon  errors  in 
real  or  mixed  actions,  however,  in  lVaksy  writ  of  error  lay  into 
the  king's  bench.  Jenk*  Cent.  71,  And  so  now  it  does  in  personal 
actions  by  stat.  J  PK  Hr AL  c  27.    See  tit.  Courts  of  Wales. 

In  some  cases  a  writ  of  error  lies  in  the  same  court  wherein  the 
record  is. 

If  upon  a  judgment  in  B.  R.  there  be  error  in  the  process,  or 
through  the  default  of  the  clerks,  it  shall  be  reversed  in  the  same* 
court  by  writ  of  error  sued  there  before  the  same  justices.  Pitz, 
M  B.2\.    Pofth.  ISL     I  Roll.  Abr.  746. 

So  it  one  is  indicted  of  treason  or  felony  in  B.  R.  or  being  in- 
dicted elsewhere,  the  indictment  is  removed  in  B.  R<  and  by  pro- 
cessor that  conn  he  is  erroneously  outlawed,  and  so  returned;  a 
w  rit  of  error  may  be  brought  in  B.  R.  for  the  reversal  thereof.  3 
Inst.  214. 

Also  if  an  erroneous  judgment  in  point  of  law  be  given  in  B. 
H.  upon  an  indictment  in  London*  a  writ  of  error,  may  be  brought 
lb  the  same  court ;  for  though  in  civil  c<isi  terror  does  not  lie  in  the 
same  court,  unless  tor  a  matter  of  fact;  yet  in  criminal  cases  it 
lies  as  well  for  an  error  in  law  as  fact.    I  Sid*  20 8- 

But  if  an  erroneous  judgment  be  given,  and  the  error  lies  in 
the  judgment  itself,  and  not  in  the  process,  a  writ  of  error  does 
not  lie  in  B.  R,  of  such  judgment,    1  Roll.  Mr.  746. 
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If  a  record  is  removed  by  wtit  of  error  out  of  the  common  pleas 
into  the  king's  b tmc h,  and  the  writ  at  error  for  insufficiency 'to 
quashed  in  the  king's  bench*  the  plaintiff  in  errominy  have  a  writ 
coram  voSit  rmiden*.  But  such  new  writ  is  not  a  sitfterscdcd*  in 
itself  as  the  first  writ  ivas,  and  therefore  he  must  move  the  court 
for  a  ftuftcrsedeas,  and  put  in  bail  thereon.  Can/'..  3£jK,  369. 

So  If  such  second  imt  be  quashed  for  insufficiency)  yet  the  court 
will  grant  a  new  or  second  writ  of  error  coram  votes  residen**  As 
also  a  Auftersedt'tut  on  putting  in  bail  ;  for  such  second  writ  being 
void,  is  as  if  there  had  been  none  before.    Carth.  369,  370. 

IV.  The  parties,  upon  the  removal  of  the  record  by  the  writ  of 
error,  have  no  day  in  court  given  to  either  of  them ;  so  that  if  the 
plaintiff  in  error  delay  to  sue  forth  his  $ei,fae*  ad  audic?td.  errores% 
tbe  defendant  hath  no  way  to  compel  him,  but  by  suing  out  a  scire 
facias  quare  executionem  nan,  Iffc*  And  if  thereupon  the  plain  tin? 
in  error  doth  not  plead  that  life  error*  arc  assigned,  but  suffer  judg- 
ment to  pass  upon  two  mftits,  no  errors  afterwards  assigned  shall 
prevent  execution,  Carth.  41.  Yhs  sei.Jae.  ad  audiendum  errores 
is  only  used  in  B.  R,  In  the  exchequer-chamber  notice  is  given. 
It  is  said  the  usnul  practice  is,  that  the  defendant  in  the  writ  of 
error,  by  consent,  doth  voluntarily  take  notice  of  the  assignment 
of  errors;  and  this  consent  is  testified  by  his  pleading  in  ?iuifo  est 
erratum,  and  then  there  is  no  occasion  for  a  scire  facias  ad  audicn- 
dum  err  ores.  Ibid. 

Error*  are  to  be  assigned  in  the  term,  or  the  writ  of  error  will 
be  quashed.  I  MIL  Ahr.  524.  When  the  record  is  in  court  by 
writ  of  error,  the  plaintiff  in  error  ia  to  assign  his  errors;  and  may 
have  a  scire  facias  before  the  record  is  entered  :  and  the  manner 
of  assigning  errors,  according  to  the  ancient  practice,  is  to  put  a 
bill  into  court,  and  say  in  the  bill,  i*t  hoc  erratum  est,  i?c*  show- 
ing in  certain  in  what  things*  Fitz.  A'.  B.  20.  The  assignment 
of  error r,  in  omnibus  erratum,  is  not  good  ;  for  the  judgment  is 
founded  upon  the  original  writ,  count,  pleading,  issue,  process, 
trial)  and  so  is  manifold.  Jt  uk.  Cent.  B4.  Errors  in  iawt  not  as- 
signed in  the  record,  may  he  assigned  after  a  scire  facias  ad  audi- 
cjidum  errores;  as  the  record  is  in  the  court ;  but  it  is  not  so  of  a 
warrantof  attorney,  which  is  an  error  injfaci^and  not  upon  record. 
Ibid,  1  -10.    5  Refa  ST, 

If  one  in  execution  brings  error,  he  ought  to  assign  the  errors  in 
his  proper  person  :  and  in  cases  of  outlawry  for  felony,  errors  suf- 
ficient must  be  certainly  alleged  in  writing,  before  the  writ  of  er- 
ror is  allowed,  Jcnk.  Cent.  165.  179.  Where  a  recovery  is  had, 
and  error  brought,  if  the  original  writ  doth  not  abate  by  death  ;  bm 
is  abatable  only,  as  by  ehtry  into  the  laud  pending  the  writ,  or  co- 
verture} acquisition  of  a  dignity,  a  partial  array  returned)  aid  de- 
nied, £tc.  that  should  have  been  pleaded,  and  were  not :  these  shall 
not  be  assigned  for  error;  for  they  are  waived.  9  Rep.  47.  21 
Hen.  VI.  29, 

The  assigning  general  error*  is  to  say  that  the  declaration,  Sec, 
is  not  sufficient  in  law  ;  and  that  judgment  was  given  for  the  plain- 
tiff where  it  ought  to  have  been  for  the  defendant :  and  the  errors 
of  a  judgment  are  now  to  be  assigned  on  the  record,  to  appear 
with  it  to  the  court. 
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If  the  plaintiff  in  error  assigns  errors  mfact,  and  errors  in  lam, 
which  are  not  assignable  together,  and  the  defendant  in  error 
pleads  in  nulio  est  erratum;  this  is  a  confession  of  the  error  in 
fact,  and  the  judgment  must  he  reversed,  for  he  should  have  de- 
murred for  the  duplicity.  Sty.  69.  I  'Lev,  76.  Salk.  268.  6 
Mod.  1 13.  206. 

Also  if  an  error  m  fact  be  well  assigned,  in  nulla  rut  erratum  is 
a  confession  of  it,  for  the  defendant  ought  to  have  joined  issue 
upon  it,  so  as  to  have  it  tried  by  the  country.  1  Sid.  93.  Ruyni. 
59,  Because,  in  nulio  est  erratum  is  in  the  nature  of  a  dt:murrcrf 
which  confesses  the  fact,  if  well  pleaded,  or  well  assigned. 

But  if  an  error  in  fact  be  ill  assigned,  m  nullo  e*t  erratum  is 
no  confession  of  it ;  as  if  it  be  assigned,  that  such  a  one  at  the 
lime  of  the  return  of  the  venire  was  not  sheriff,  and  the  record  be 
removed  into  /?♦  R,  by  certiorari^  there  in  nullo  est  erratum  is  no 
confession  of  that  error,  because  the  record  is  not  in  court,  that 
being  no  part  of  the  record,  for  the  plea  is  in  nullo  est  erratum  iti 
recordo,  Cro,  Jac.  12,  29.  521.  Raij?n.  231.  Cro.  Car,  421.  I 
Roll.  Mr.  758. 

So  if  the  plaintiff  in  error  assigns  an  error  in  Ja.ct%  viz,  that 
the  defendant,  who  was  an  infant,  did  not  appear  by  guardian,  but 
by  attorney-,  and  concludes  with  hoc  fiuratus  est  verificarey  instead 
of  concluding  to  the  country,  as  he  ought  to  do,  though  the  de- 
fendant in  error  pleads  in  nulio  est  erratum,  yet  it  shall  not  amount 
to  a  confession,  but  shall  be  taken  only  fot'  a  demurrer.  Yelv. 
58. 

Also  if  an  error  ill  fact,  that  is  not  assignable,  be  assigned,  and 
in  nullo  est  erratum  be  pleaded,  it  is  no  confession  ;  as  if  it  be  as* 
signed,  that  such  a  day  there  was  no  court  of  common  pleas  sit- 
ting, because  that  is  against  the  record,  and  in  such  case  in  nullo 
est  erratum  is  only  a  demurrer;  so  if  a  man  says  he  did  not  appear, 
and  the  record  says  he  did,  in  nullo  est  erratum  is  no  confession, 
but  a  demurrer,  because  it  is  against  the  record.  Cro.  Car.  12. 
29.  52p  Yettf.  58.    Raum*  1  Vent.  252.    3  Keb.  259.     1  Lev. 

76. 

It  has  been  held  that  an  error  in  fact  cannot  be  assigned  in  the 
exchequer-chamber:  though,  by  some  authorities,  errors  In  fact 
may  be  assigned  as  errors  in  law.  2  Mod.  194.  2  Nets,  Jbr. 
708. 

By  stat.  20  Car.  II.  c.  6,  in  actions  real,  personal  and  mixed,  the 
death  of  either  party  between  verdict  and  judgment  shall  not  be 
alleged  for  error. 

It  seems  a  general  rule,  that  nothing  can  be  assigned  for  error 
that  contradicts  me  record;  for  the  records  of  the  courts  of  jus- 
tice being  things  of  the  greatest  credit,  cannot  be  questioned  but 
by  matters  of  equal  notoriety  with  themselves;  wherefore,  though 
the  matter  assigned  for  error  should  be  proved  by  witnesses  of 
the  best  credit,  yet  the  judges  would  not  admit  of  it.  1  Roll.  Abr. 
757. 

An  original  writ  of  the  same  term,  fa  which  Jinal  judgment  is 
given,  will  not  warrant  that  judgment,  if  it  appear  upon  the  same 
record  that  there  have  been  proceedings  of  a  preceding  term.  I 
IVils.  181. 

Hence  it  is,  that  in  a  writ  of  error  to  reverse  a  fine,  the  plaintiff 
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cannot  assign*  that  the  rotmsor  dird  before  the  teste  of  the  dedimus, 
because  that  cnjnsr.id'nus  the  record  of  the  conusance  taken  by  the 
commissi  nieis,  which  evidently  shows  thai  the  cos  usur  was  then 
alive*  because  they  took  his  conusance  after  they  were  armed  with 
tin-  commission,  jnd  the  drdimm  issued.  Dye r,  89.  I  RolL  Abr> 
757.    See  '.it.  /Vn<-  and  Recovery* 

V.  The  defend i -,t  in  error  may  plead  a  release  of  all  errors^nr 
a  release  of  all  suns*  and  thtse  ph-js.  if  found  for  him,  will  for 
ever  bar  the  piaiiitiif  m  error.    I         ^i&r  788 

Si  v  i:.  ic  Uy  a  w  rit  of  rrror  the  piiintifi  shall  recover*  or  be 
restored  «o  any  fterwnui  thing,  as  debt-  daraages  or  the  like*)  a  re- 
lease of  <*iY  ar'/&«*  /frtznai  is  good  plea;  and  whet'  fa^tf  is  lo  be 
rtxov*  :  t'd  or  rcstnred  in  a  writ  of  error,  a  release  of  atfidrte  real 
is  a  good  bar ;  but  where  by  a  writ  of  r rror  the  plaintiff  shall  nctf 
be  restored  to  any  personal  or  iva/  thing*,  a  release  of  all  actions 
real  or  fit-rnntut  is  no  bar-    Co.  2t»8.  b.    8  Co.  152.    1  iiotf* 

jtfAr.  7ti8.    3  Holt.  Jibr.  405. 

Also  if  a  man  loses  in  a  real  action*  and  he  releases  all  his  right 
to  the  land,  and  so  where  there  is  a  fine  levied*  this  shall  bar  him 
of  his  writ  of  t-rror-  for  no  person  can  bring  a  writ  of  error  to  , 
reverse  a  judgment  th^t  is  not  entitled  to  the  land,  £cc.  for  the 
courts  of  law  will  not  turn  ont  the  present  tenant*  unless  the  de- 
mandant cat)  make  out  a  clear  title  j  fiown&iott  tiiit'Hy^  carrying 
with  it  the  ffrttifotMptf&n  of  a  good  tit  If*  iff//  the  right  owner  afifiear. 
Roll.  Abfi.  74-7.  788*  Dyer,  90. a.  3  L*-on.  36.  Cro.  Eiiz.  469.  1  Roll.  Abr 
789.  If  <he  tenant,.  p?ndinp-  a  firaeifte  against  him,  aliens  in  fee*  and 
after  judgment  is  given  against  him  ,and  he  brings  a  writ  of  error  ; 
this  feoffment  is  not  any  bar  to  the  writ,  because  he  was  privy  to 
tKe  judgment  lifter*  I  Hdl  Abr.  788.  Bridg.  77.  I  Rot!.  Heft. 
306.  In  a  writ  of  rrror  to  reverse  a  common  recovery*,  it  is  no 
good  pica  that  the  plaintiff,  pending  the  writ  of  error>  hath  enter- 
ed into  part*  for  before  the  possession  was  taken  from  him*  he 
miprht  have  error  to  reverse  the  judgment,  though  not  to  have 
restitution.    I  Lrv.  72.    See  til,  Pin<  find  Recovery, 

In  a  wrfi  fac.  against  a  tertenant,  he  may  plead  a  release  of 
tfrrar*  though  he  be  not  privy  to  the  judgment.  9  Hen.  VI.  48. 
£ro.  9.  Si  G 

But  the  tertenants  cannot  plead  in  abatement  of  the  writ  of  error, 
but  onlv  in  bar.  as  a  release,  he.  in  maintenance  of  their  title.  1 
Ltv  72. 

After  rn  outio  ett  erratum  pleaded*,  the  party  affirms  the  record 
to  be  perfret.  and  he  is  foreclosed  to  s?.y  there  is  error  in  it : 
though  tne  enurt  is  not  restr. lit  eel  from  examining  into  it,  I  JS&ifSl 
270,  The  fa  tees  are  not  bound  to  search  for  errors  in  the  record, 
which  were  not  assigned  ;  but  n.,iy  if  they  will;  and  if  they  find 
err<n-  they  oucdu  xo  reverse  the  judgment.    Jenk.  Cent.  159. 

VI .  A  judgment,  ax  being-  an  entire  thing,  cannot  be  reversed 
in  part,  and  stand  e^ood  as  to  other  part ;  or  he  reversed  as  to  one 
party,  and  remain  e^ood  against  the  rest ;  though  if  there  be  error  in 
awarding  execution,  the  execution  only  shall  be  reversed,  and  not 
the  judgment.  Mob.  90.  Cart/t.  235  If  judgment  is  entered 
against  joint-defendants*  when  one  of  them  is  dead,  the  judgment 
shall  be  reversed  for  error  as  to  all  of  them  j  for  in  such  case 
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the  plaintiff  ought  to  make  a  special  entry  of  the  death  of  the 
party,  with  nihil  nlterius  versitx  twnjiat,  and  then  take  judgment 
only  against  the  others     Ibid.  149. 

The  court  of  exchequer-chamber  have  not  any  authority,  but  to 
reverse  or  affirm  the  judgment,  Etc.  for  they  cannot  make  execu- 
tion. Cro.  EHz.  108.  But  where  judgment  is  given  for  the  de- 
fendant, and  the  plaint  iff  brings  a  writ  of  error;  if  the  judgment  is 
reversed,  the  court  which  reverses  the  judgment  shall  give  judg- 
ment for  the  plaintiff,  as  the  other  court  ought  to  have  done. 
Yelv.  1 1/,  118- 

When  a  record  is  removed  into  K*  B.  from  a  county- palatine 
court  by  a  writ  of  error,  and  that  writ  is  non~prossedy  the  court  of 
C.  R.  will  award  execution,    3  Term  Rep.  K.  B>  657. 

Where  judgment  for  the  defendant  on  a  special  verdict  is  re- 
versed in  the  exchequer-chamber,  that  court*  on  motion,  will  give 
a  final  judgment  for  the  plaintiff.    \  Bos.  &  Pull  30. 

In  the  exchequer-chamber,  after  reversal  of  a  judgment,  &c.  in 
B>  R.  the  court  gave  judgment  that  the  plaintiff  recover,  See.  but 
because  they  wanted  power  to  award  a  writ  of  inquiry,  which  was 
necessary,  being  on  a  demurrer,  therefore  it  was  sent  back  into 
M.  if.  for  the  execution  of  that  wru>  and  thereupon  to  give  final 
judgment :  but  if  the  judgment  is  against  the  plaintiff  in  B.  R,  upon 
a  special  verdict,  and  that  judgment  is  reversed  in  the  exchequer- 
chamber,  there  being  no  writ  of  inquiry  requisite,  the  court  of 
exchequer-chamber  doth  not  only  give  judgment  of  reversal,  but 
a  complete  judgment  for  the  plaintiff  in  the  action.    Cartlu  181. 

The  court  of  excbequut-chamber  is  bound  to  allow  double  costs 
to  the  defendant  in  error,  on  the  affirmance  of  a  judgment  of  K. 

%  Black.  284.  But  interest  is  in  their  discretion.  Id.  and 
2  /ios.  K$  PulL  219.  That  court  will  allow  interest  to  a  defendant 
in  error  under  stat.  3  Hen.  VII.  c  10.  on  a  judgment  of  non-pros, 
as  well  as  on  a  judgment  oi  affirmance.  Such  interest  is  not  al- 
lowed at  the  rate  of  SL  per  cent,  instead  of  4L  per  cent,  as  former- 
ly.    1  Bos.  Uf  PulL  29. 

If  erroneous  judgment  be  had  by  consent  of  parties,  it  may  be 
reversed  in  the  exchequer- chamber  ;  for  consent  of  parties  may  not 
change  the  tow;  but  if  the  consent  is  entered  upon  and  made  part 
of  the  record,  it  may  be  good.  Hob.  5-  Cro.  MHz.  664.  The  re- 
versal in  the  exchequer-chamber  is  res  judicata:  no  writ  of  error 
lies  upon  such  judgment,  except  in  parliament;  and  it  is  by  six 
judges  at  least,  by  stats  27  Eiiz.  c.  3-  31  Eliz.  t,  1. 

When  judgment  is  given  in  B.  R,  for  the  plaintiff  in  error,  there 
shall  be  only  a  judicium  revuectur,  tfc.  entered  with  costs:  il  lor 
the  defendant  in  error,  that  the  plaintiff  nil  capiat  per  brew  suum 
tie-  errore.  The  chief  justice  of  B.  R+  fee.  or  the  eldest  judge, 
ought  to  allow  a  writ  of  error,  which  is  in  judgment  of  law  a 
ptr&t  deas  until  the  errors  are  examined,  and  the  judgment  affirmed 
or  reversed.  Cro.Jac.  534.  As  a  plaintiff  having  erroneous  judg- 
ment may  reverse  it,  and  new  judgment  may  be  given  for  him ;  so 
if  a  judgment  is  reversed,  the  plaintiff  may  bring  anew  action  for 
the  same  cause.  \  L,e-u.  310.  Where  a  judgment  is  pleaded  in 
bar  of  another  action,  8tc«  and  judgment  given  on  that  plea;  writ 
of  error  may  be  had  to  reverse  the  second  judgment.  Cro.  KHz. 
503,    Jtiik\  Cent.  259.    And  debt  lies  upon  a  judgment  in  B.  R. 
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after  a  writ  of  error  brought,  which  is  only  a  sufitrxedt**  to  the 
execution.  1  Lev.  153.  But  the  court  will  stay  proceedings  in. 
such  action  on  giving  judgment- 

In  a  writ  of  error  upon  a  judgment  in  trespass  against  several, 
if  the  judgment  be  erroneous,  because  one  of  the  defendants  was 
within  age }  and  appeared  by  attorney,  the  judgment  shall  be  re- 
versed in  toto  against  all.  1  Roll.  Abr.  776.  Cro.  Jttc.  289.  303. 
Attfity  74,  75.    Sty.  121.  125-  406. 

If  judgment  be  given  for  the  plaintiff  on  one  count  in  a  decla- 
ration, and,  a  distinct  judgment  for  the  defendant  on  another,  and 
the  defendant  bring  a  writ  of  error  to  reverse  the  judgment  on  the 
first  count,  the  court  of  error  cannot  examine  ihe  legality  of  the 
judgment  on  the  second  count,  no  error  being  assigned  on  that  part 
of  the  record.    6  Term  Rep.  K.  B.  200. 

See  further,  as  to  the  proceedings  on  a  writ  of  error,  Lnipey's 
Pract.  &.  B. 

ERTHMIOTUM,  An  ancient  word  for  a  meeting  of  the  neigh- 
bourhood to  compromise  differences  among  themselves  ;  it  is  men- 
tioned in  Leg.  Hen.  I.  c.  57. 

ESBRAMCATURA,  from  the  Fr.  e&braneher.~]  Cutting  off 
branches  or  boughs  in  forests,  &c.    Waved*  784. 

E5CALDARE,  To  scald  :  esealdare  per  cos,  was  one  of  our  an- 
eieut  tenures  in  scrjeanty;  as  appeal  s  I  y  the  inquisition  of  the  scr- 
jeancxes  and  knights'  fees  in  the  twelfth  and  thirteenth  year  of 
KingJoAfi,  within  the  counties  of  Essex  and  Her  fjord.  Lib.  Rub* 
Scaccar.  MS*  137. 

ESCAMBIO,  derived  from  the  Span,  cambicr^  to  change  J  Was 
a  license  granted  to  make  over  bills  of  exchange  to  another  beyond 
the  sea  :  for  by  Lhe  stat.  5  Rich,  II-  e.  2,  no  merchant  ought  to  ex- 
change or  return  money  beyond  sea  without  the  king's  license, 
Reg.  Grig.  194,    See  tit.  Exchange,  Bill  of  Exchange. 
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Esc api um,  from  the  Fr,  eschapper,  i,  e.  ejfugerc>  to  fly  from.]  A 
violent  or  privy  evasion  out  of  some  lawful  restraint ;  as  where  a 
man  is  arrested  or  imprisoned,  and  gets  away  before  he  is  de- 
livered by  due  course  of  law.  Staundf  P.  C.  cap,  26,  27,  2'enns 
de  Ley, 

Escapes  arc  either  (A)  in  civil,  or  (13)  in  criminajt  cases. 

(A)  As  to  Escapes  in  Civil  Cases. 

I.  I  >  Where  the  party  shall  be  said  to  be  legally  committed,  so 
thai  the  suffering  him  to  go  at  large  will  be  adjudged  an  Escape; 
2.  What  Decree  ',;/"  Liberty,  or  going  at  large,  shall  be  deemed 
an  Escape  ;  3,  What  Persons  arr  answerable  for  an  Escape. 
IL  Of  the  Difference  between  voluntary  and  negligent  Escapes; 
and  Escapes  on  Mesne  Process  and  Execution* 

III.  1.  Of  the  nature  of  the  Action  to  be  brought  for  an  Escape; 
and  2.  Of  the  Manner  af  laying  it* 

IV.  Of  the  Party's  Defence  su cd  for  the  Escape;  and  therein  of 
pleading  Fresh  Suit. 
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L  I.  It  stems  agreed  as  a  general  role,  that  wherever  a  sheriff 
or  other  officer  hatha  person  in  custody')  by  virtue  of  an  authority 
from  a  court  which  hath  jurisdiction  over  the  matter,  that  the  suffer- 
ing such  a  person  to  go  at  large  is  an  escape,  for  he  cannot  judge 
of  the  validity  of  the  process  or  other  proceedings  of  such  court, 
and  therefore  cannot  take  at! vantage  of  any  errors  in  them  ;  hence 
the  law  allows  him,  in  an  action  of  false  imprisonment,  to  plead  such 
authority,  which  will  excuse  him,  though  it  be  erroneous ;  but  if 
the  court  has  no  jurisdiction  of  the  matter,  then  all  is  void,  and 
consequently  the  officer  not  punishable  for  suffering  a  person  taken 
upon  such  void  authority  to  escape,  ii/ocr,  274,  Dyer^  66.  175. 
SOS*  Po/th.  203*  [Leon.  30.  5  Co.  fi4.  8  Co.  J 4 Lb.  Cro.  Jac* 
2B0>  289.  2  Rutet.  64.  237.  256.  If  a  ca.  «£  issue  after  a  year  and 
a  day,  without  suing  out  a  scirr  faciasy  this  error  will  not  ex- 
cuse the  sheriff  in  an  escape.  Cro.  Car.  29S.  ttofc.  273.  But  though, 
a  sheriff  may  not  take  advantage  of  an  erroneous  process,  yet  he 
shall  if  a  void  process,  on  which  it  is  no  escape  to  let  a  prisoner  go, 

If  at  the  petition  of  A,  and  the  rest  of  the  creditors  of  B,  a 
commission  under  the  statutes  against  bankrupts  is  issued  out 
against  R.  and  thereupon  the  commissioners  sit  and  offer  interro- 
gatories to  C.  and  he  refuses  to  be  examined,  and  by  them  is  there- 
upon committed  to  prison,  and  the  gaoler  suffers  him  to  escape, 
as  the  commissioners  had  sufficient  authority  to  commit,  and  A. 
was  prejudiced  by  the  escape,  he  may  maintain  an  action  against 
the  gaoler.    1  RvlL  Rtfi.  47,    Mow,  831,  fit.  1 123.  S.  C. 

The  sheriff  cannot  be  charged  with  an  escape  before  he  had  the 
party  in  actual  custody  by  a  legal  authority  ;  and  therefore  if  an 
officer,  having  a  warrant  to  arrest  a  man,  see  him  shut  up  in  a 
house,  and  challenge  him  as  his  prisoner,  but  never  actually  have 
him  in  his  custody,  and  the  party  get  free,  the  oflicer  cannot  bo 
charged  With  an  escape,    firo.  Escape,  22. 

But  if  A*  is  llitcs led,  and  in  the  actual  custody  of  the  sheriff, 
and  afterwards  another  writ  is  delivered  lo  him  at  the  suit  of  J.  S. 
upon  the  delivery  of  the  writ,  A.  by  construction  of  law,  is  imme- 
diately in  the  sheriffs  custody,  without  an  actual  arrest ;  and  if  ho 
escapes,  the  plaintiff  may  declare  that  he  was  arrested  by  virtue  of 
the  second  writ,  which  is  the  operation  it  has  by  la&fj  and  not  ac- 
cording to  the  fact,  5  Co.  89.  But  where  the  sheriff,  not  having 
actually  arrested  a  defendant,  but  accepted  the  undertaking  of  an 
attorney  to  put  in  bail,  who  put  in  bail,  and  the  sheriff  had  returned 
a  ccfd  corjiitSf  held  per  Lord  Alanxfiild  at  Surry  assises,  summer 
1775,  in  Hodgson  and  Akerinan,  Esq.  Lhat  the  sheriff  was  not  liable, 
upon  a  writ  of  von  est  invt-nna/,  on  another  process,  to  an  action, 
either  for  an  escape  or  a  false  return,  or  for  negligence  in  not 
taking  the  defendant,  no  actual  negligence  being  proved;  and  the 
plaintiff  Wus  nonsuited, 

Notty  the  writ  returned  ce/ii  corpus  was  a  tart  tat,  returnable  three 
or  four  days  after  the  other  process,  which  was  an  original,  but 
that  difference  was  not,  in  this  case,  considered  as  material. 

If  a  person  out  upon  bail  renders  himself  in  discharge  of  his 
bail,  and  a  reddidit  sc  is  entered  in  the  judge's  book,  and  a  Pommiiti* 
tur  hied  in  the  office,  and  thf  prisoner  afterwards  escapes  \  yet  if 
no  notice  was  given  to  the  marshal  of  such  render,  nor  no  entry 
made  of  the  commitment  in  his  book,  the  prisoner  shall  not  be 
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deemed  in  custody  so  as  to  charge  the  marshal  with  an  escape  ;  but 
it  seems  this  matter  cannot  be  insisted  upon  after  trial,  1  Saik. 
272,  2 73.    Vide  post. 

It  hath  been  held,  that  entering  a  comniitritur  upon  the  roll  was 
not  sufficient  to  charge  the  marshal  with  an  escape,  without  pro- 
ving an  actual  imprisonment ;  but  that  proving  the  party  to  be  ac- 
tually in  prison,  though  there  be  no  entry  made  in  the  marshal's 
book,  is  sufficient.    V  Sid,  220*    I  Keb.  775. 

And  now,  for  the  greater  security  of  creditors,  and  the  better  to 
enable  them  to  prove  the  actual  custody  of  the  prisoner,  it  is  en- 
acted, by  stat.  8  St  9  JVm.  HI.  e.  27.  §  9. «  that  if  any  one,  desiring 
to  charge  any  person  with  any  aciion  or  execution,  shall  desire  to 
be  informed  by  the  marshal  or  warden,  or  their  respective  depu- 
ties, or  by  any  other  keeper  of  any  other  prison,  whether  such 
person  be  a  prisoner  in  his  embody*  or  not,  the  said  marshal  or 
warden,  or  such  other  keeper,  shall  give  a  true  note  fa  writing 
thereof,  to  the  person  so  requesting  the  same,  or  to  his  lawful  at- 
torney, upon  demand  at  his  office  for  that  purpose,  or  in  default 
thereof,  shall  forfeit  the  sum  of  bOl.  and  if  such  marshal  or  war- 
den, or  their  respective  deputy,  &c  exercising  the  said  office,  or 
other  keeper,  Sec.  of  any  other  prison,  shall  give  a  note  in  writing 
that  such  person  is  an  actual  prisoner  in  his  or  their  custody,  every 
Bach  note  shall  be  taken  as  a  sufficient  evidence  that  such  person 
was  at  that  time  a  prisoner  in  actual  custody/' 

A  commit  tititr  upon  the  roll  is  good  evidence  in  escape,  without 
an  entry  [ft  the  marshal's  book.    Ld.  Raym.  705. 

2.  Every  person  in  prison  by  process  of  law  is  to  be  kept  in 
salvu  et  arcta.  custodid,  in  order  to  compel  them  the  more  speedily 
to  pay  their  debts,  and  make  satisfaction  to  their  creditors;  Ploivd* 
36,    3  Co,  44.    2  tn$t.  SSI.    I  MIL  jibr.  306- 

If  therefore  a  defendant  bring  taken  in  t\v€cuiiony  be  afterwards 
seen  at  large,  for  any  the  shortest  lime,  even  before  the  return  of 
the  writ,  this  is  an  escape*  2  Bl,  Rep*  1048.  and  see  1  Hon.  &. 
Pult  24*  that  a  defendant  so  taken  in  execution  cannot  be  allowed 
to  go  about  even  ivkh  an  officer. 

Persons  in  the  king^s  bench  and/erf  prisons  are  to  be  actually 
detained  within  the  said  prisons  ;  and  if  they  escape,  action  of  debt 
lies  against  the  warden,  &c*  1  Rich.  II.  c,  12.  ilut  now  the  mar- 
shal or  warden  grant  the  liberty  of  the  rules  to  such  as  they  think 
proper,  (not  criminally  charged,)  on  proper  security.  Keepers  of 
those  prisons  suffering  prisoners,  either  upon  contempt  or  mesno 
process,  or  hi  execution,  to  be  out  of  the  rules,  (except  on  rule  of 
court,  &c.)  arc  guilty  of  an  escape ;  and  persons  conniving  at  an 
escape  shall  forfeit  5O0/.  Sec-  by  B  St  9  Win  III.  e.  27.  And  by  this 
statute,  where  any  prisoner  in  execution  escajte^  ihe  creditor  may 
have  any  other  new  execution  against  3iim. 

If  the  bailiff  f  a  liberty,  who  has  [he  return  and  execution  of 
writs,  remove  a  prisoner  taken  in  execution  to  the  county  fjaol, 
situated  out  of  the  liberty,  arid  there  deliver  him  into  the  custody 
of  the  sheriff,  this  is  an  escape  for  which  an  action  of  debt  lies. 
2  Term  Raft.  5. 

By  stat.  5  Ami.  c.  9*  if  any  person  in  custody,  for  not  performing 
any decree  in  chancery,  &c  c$capey  the  party  for  whom  the  money 
is  decreed  ihay  have  the  same  remedy  against  the  sheriff,  as  if  the 
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prisoner  had  been  in  custody  on  execution.  A  prisoner  in  execu* 
tion  should  not  be  allowed  to  go  out  of  the  gaol;  for  if  bo  ^oes 
out^  though  he  returns  again,  it  is  an  escape.  3  Rep.  43,  44.  2  Inst. 
360.  3S 1 .  And  yet  in  London y  by  special  custom  there*  in  some 
cases  the  prisoner  may  go  abroad  with  his  Jtceper,  and  it  will  be  no 
escape.  Ibid.  See  I/cb,  202.  Win- re  the  justice  of  the  court* 
and  plaintiff  in  the  suit,  agree  that  the  prisoner  shall  be  at  liheny, 
and  he  go  out  and  return  at  his  time,  it  is  no  escape ■:  hut  this  may 
not  be  without  the  sheriff's  consent.    Oyer7  275. 

If  a  plaintiff  by  word  Jicense  (he  sheriff  to  deliver  die  prisoner, 
no  action  will  tie  for  this  as  an  escape.    27  Hen.  VIII.  24, 

If  there  be  an  escape  by  the  plaintiff's  consent,  when  he  did  not 
intend  it,  the  taw  is  hard  that  the  debt  should  be  thereby  dischar- 
ged ;  as  where  one  was  in  execution  in  B,  jR.  and  some  proposals 
being  made  to  the  plaintiff  in  behalf  of  the  prisoner,  seeing  there 
was  some  likelihood  t>i  an  accosmuodai  ion,  the  plaintiff  cousriilcr! 
to  a  meeting  in  a  certain  place  in  London,  and  desired  the  prisoner 
might  he  there,  who  came  accordingly:  this  was  held  to  be  an  es- 
cape with  the  plaintiff's  consent,  and  he  could  never  after  be  in 
execution  at  his  suit  tor  the  same  matter.    2  M<sd.  136. 

It  hath  been  adjudged  no  escape  to  let  a  prisoner  go  where  the 
sheriff  hath  the  prisoner  in  custody,  if  it  be  before  the  return  of 
the  writ:  it  is  sufficient  if  the  officer  have  the  party  at  the  return 
of  the  writ,  Etc,  Mom 299.  L  Salk.  40  i.  2  AW*.  739,  740.  See 
peaty  11.  Yet  it  hath  been  held,  that  where  &  habeas  corpus  is  grant- 
ed to  bring  a  person  into  court,  if  the  sheriff  on  the  way  let  him 
go  at  large  in  the  county,  or  cany  him  round  about  a  great  way, 
&c.  it  will  be  an  escape.  I  Mod.  116.  And  an  escape  in  one  place 
is  an  escape  in  all  places;  for  a  prisoner  being  once  escaped,  and 
at  large,  it  shall  tie  intended  he  is  confined  to  no  place.  I  I  ML 
Ahr*  5  37.  Committing  the  marshal  of  the  mars/ialsca  Lo  prison,  was 
held  an  escape  in  law  of  all  the  prisoners  there.    Sec  Sty,  375. 

If  a  woman,  warden  of  the  Flevt  prison,  marries  her  prisoner,  or 
if  a  sheriff,  £cc.  marries  a  woman  in  execution  with  him,  in  either 
case  it  will  be  deemed  an  escape  in  law.  '  Plv.ud.  1 7. 

If  a  man  hath  judgment  against  two  persons,  and  both  arc  taken 
in  execution,  if  the  sheriff  suffer  one  of  them  to  escape,  lie  shall 
be  answerable  for  the  whole  debt,  though  lie  hath  one  of  them  still 
in  custody*  3  RqU-  4^  BIO-  Hut  in  an  action  on  the  case,  tried  be- 
fore Lord  Mansfield,  in  Surrijy  for  an  escape  of  one  of  two  defend- 
ants, under  very  favourable  circumstances  lor  the  officer,  his  lord- 
ship left  it  to  the  jury  whether  they  would  hnd  the  whole  of 
plaintiff's  debt  in  damages,  or  only  half,  and  die  jury  found  only 

By  staL  8  fk  9  Wm.  III.  tafi.  27.  sect.  8.  it  is  enacted,  44  that  it" 
the  marshal  or  warden  for  the  time  being,  or  their  respective  de- 
puty or  deputies,  or  other  keeper  or  keepers  of  any  other  prison 
or  prisons,  shall,  after  one  day's  notice  in  writing  given  for  that 
purpose,  refuse  to  show  any  prisoner  committed  in  execution  to 
the  creditor  at  whose  suit  such  prisoner  was  committed  orch  trged, 
or  to  his  attorney,  every  such  refusal  shall  be  adjudged  lo  be  an 
escape  in  law." 

3*  In  civil  actions  the  sheriff  is  to  answer  for  the  escape  of  hia 
bailiff;  as  the  bailiff  is  for  that  of  his  servant:  and  action  on  the 
Vol.  11.  3  G 
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case  lies  against  the  sheriff  for  an  escape  upon  mesne  process,  be- 
came the  fr'taimijf  is  prejudiced  in  his  suit  by  it,  Cro,  Etiz,  625. 
62o.  \  Dtrnv.  Jbrr  IBS.  See  also  Cro.  Jut.  4 19,  J9yer,  241.  See 
Bull,  .V.  P.  59,  60.  Where  a  person  is  in  custody  on  mesne 
process,  and  befog  outlawed  after  judgment  at  the  suit  of  another, 
the  judgment  creator  brings  a  warrant  on  a  cafiias  -utiagatum,  and 
delivers  it  to  the  sheriffs  bfBcer,  who  hath  him  in  custody;  if  the 
officer  afterwards  permits  the  person  to  escape,  though  he  refuse  te 
execute  the  warrant,  the  sheriffis  chargeable  in  action  on  the  case. 
5  Krfi.  89. 

'Where  one  has  the  custody  of  a  gaol  of  freehold  or  inheritance, 
and  commits  it  to  another  person,  who  is  insufficient,  the  superior 
ii>  answerable  for  all  escapes  suffered  by  his  inferior ;  but  if  the  in- 
ferior be  sufficient,  the  action  should  be  brought  against  him,  and 
not  against  the  superior.  See  9  Co.  9$.  2  Joneses®.  2  Lev.  158. 
1  rent.  514.    2 'Mod.  119,    4J?r/k.  98. 

Also  by  stat.  S  &  9  Wm.  III.  cafi.  27.  sect.  II.  it  is  enacted, 
"  that  the  offices  of  marshal  of  the  king**  bench  prison  and  war- 
den of  the  jtcet  shall  be  executed  by  the  several  persons  to  whom, 
the  inheritance  of  the  prisons,  prison-houses.  Sic.  of  the  said  prisons, 
or  either  of  them,  shall  then  belong  respectively,  in  Ins  or  their 
respective  proper  person,  kc,  or  by  their  sufficient  deputies;  for 
which  deputies,  and  for  all  forfeitures,  escapes,  and  other  misde- 
meanors in  their  offices  by  such  deputies  permitted,  &:c.  the  said 
person  in  whom  the  aforesaid  inhcritau  <  ^  rc-.po. lively  are,  shall 
be  answerable  ;  and  the  pro  Iks  at  id  inheritances  of  the  said  offices 
shall  be  sequestered,  Sec.  to  make  satisfaction  for  such  forfeitures, 
escapes,  £tc.  respectively,  as  'if  permitted,  &c  by  the  persons  them- 
selves, in  whom  the  respective  inheritance  of  the  said  prisons  shall 
then  be/' 

A  prisoner  escapes  out  of  the  king's  bench,,  or  marshahea,  or  the 
Jleet;  the  keeper  of  the  prison  out  of  which  he  escaped  is  to  be 
charged  with  ii ;  but  if  the  escape  be  from  either  of  the  compters^ 
the  action  must  be  brought  against  the  sheriffs  of  London.  Dyer} 
278.    3  Reft.  52, 

Action  of  escape  against  the  warden  of  the  Jteet  for  an  escape 
upon  mesne  firccesft;  the  prisoner  returns  to  the  jlect  the  same  day, 
and  tae plaintiff  afterwards  proceeds  to  final  judgment  against  him, 
yet  the  action  lies  against  the  warden.    1  IVits.  In  an  escape 

upon  mesne  Jn<ocr$s  out  of  the  borough  court,  brought  in  -B.  R. 
against  the  bailiff  thereof,  the  defendant  shall  not  take  advantage 
in  B.  R.  of  any  error  in  the  process  below.    I  Wtfo*  255. 

Action  of  escape  will  not  lie  against  the  executor  or  administrator 
of  a  sheriff.  Sec,  for  an  escape,  because  it  was  personal  and  moritur 
cum  persona  :  but  it  rnav  be  otherwise  if  there  be  a  judgment  re- 
covered against  the  sheriff  before  he  died.  Dyer,  322,  See  post. 
III.  2. 

If  there  arc  two  sheriffs  of  the  same  place,  and  an  action  of  es- 
cape is  brought  against  ;bem  both,  if  one  of  them  dies,  yet  the 
writ  shall  not  abate  ;  for  it  being  in  nature  of  a  trespass,  and 
merely  personal,  the  party  can  only  huve  remedy  against  the  sur- 
vivor, Cro.  Euz,  625.  But  the  death  should  be  suggested.  By 
siat,  8  k  9  Hbn.  III.  r.  II.  sect,  7,  the  death  of  one  plaintiff  or  de- 
fendant, where  the  action  will  survive  tot  or  against  the  survivor, 
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shall  not  abate  the  suit.  But  the  death  must  be  suggested  on  the 
roll.    Sec  tit.  Abatement. 

An  old  sheriff  omits  turning  over  a  pi  isoncr  in  execution  to  the 
new  sheriff,  it  is  said  to  be  an  escape}  so  where  there  are  two  ex- 
ecutions against  a  man,  and  in  the  indenture  of  turning  over  men.- 
tion  is  made  but  of  one,  Set.    3  Refc  71. 

II.  There  art;  two  kinds  of  escapes;  voluntary  and  negligent? 
vottmtaty,  is  when  one  arrests  another  for  felony,  or  other  crime, 
mid  Ids  hint  go by  consent;  in  which  case  the  pegrty  that  ftermita 

I the  rscu/ic  is  esteemed  guilty  of  the  crime  com  mi  tit  d„  and  must 
answer  fur  it  ;  negligent  csca/tr,  is  when  one  is  arrested,  and  after- 
wards escapes  against  the  will  of  him  that  arrested  him,  or  had 
him  in  custody;  and  is  not  pursued  by  fresh  suit,  and  taken  again 
before  the  parly  pursuing  hath  lost  sight  of  him.  Cromfi.Jt^t.  36- 
And  for  these  negligent  escapes,  the  gaoler,  See.  is  to  be  fined* 
One  negligent  escape  will  not  amount  to  a  forfeiture  of  ti  gaoler's 
office,  as  one  voluntary  one  will :  but  many  negligent  escapes  will 
do  it :  and  the  fine  for  suffering  a  negligent  escape  uf  a  person 
attainted^  was  by  the  common  law  of  course  100/*  and  in  other 
cases  at  the  discretion  of  the  court  3  Lcv.lSZ.  2  Lev.  31-  See 
flouts  as  to  eacajics  in  criminal  cases. 

II  any  prisoner  escapes  who  was  in  execution,  his  creditors  may 
retake  him  by  cafi.  ad  satixfac,  or  bring  action  of  debt  on  the  judg- 
"  1 1  ment,  or  a  scire  facias  against  him,  Sec,.    I  Vent.  269.    3  Satt,\  [  GO. 

-  If  a  man  escapes,  with  the  consent  of  the  gaoler  in  a  civil  case, 

he  cannot  retake  him,  3  Rcfi.  22.  52.  1  Std.  330,  But  the  plain- 
til!'  may  retake  him  at  any  time.    Stat.  8  &:  9  Wm.  III.  c,  27. 

Jf  the  plaintiff  permit  the  prisoner  to  escape,  he  cannot  after- 
wards retake  him  ;  and  if  the  body  and  goods,  &c.  of  a  conusor  are 
taken  in  execution  upon  a  statute  merchant,  if  the  con  usee  agree 
J*  that  he  shall  go  at  large,  it  is  a  discharge  of  the  whole  execution^ 

r  i  and  the  conusor  shall  have  his  lands  again  :  it  is  otherwise  if  the 

r?  sheriff  had  permitted  him  to  escape,  the  execution  on  the  lands 

would  not  be  discharged.    2  Nets.  Jihr.  737, 
p:  A  difference  is  to  be  observed  between  fierjnissive  and  negligent 

ay,  escapes,  with  resftect  to  the  sheriff";  for  if  a  sheriff'  suffer  a  prison- 

ing er  voluntarily  to  go  at  large,  the  sheriff  cannot  retake  him  even. 

_•.  upon  fresh  suit  ;  and  if  he  does,  the  prisoner  may  have  an  action 

it.  of  trespass  against  him.    Carter^  212. 

An  escape  from  the  rules  of  the  king's   bench  prison,  without 
the  marshal's  knowledge  is  not  a  voluntary  escape.  v2  7Vrm  Rcfi. 
Iff  126, 

If  the  marshal  of  the  king's  bench,  or  warden  of  the  Jleet,  ov 
v.  any  other  who  hath  the  keeping  «.-f  prisons  in  1Vt\  sutft-r  a  volun- 

tary escape,  it  is  a  forfeiture  of  the  office.    3  Aloof.  1 &6*  Carter, 
212.  And  there  is  likewise  a  farther  penalty  of  50QL  added  by  8  Si 
u  9  Wm.  III.  c.  27.  above  mcntionrd. 

(  B.  being  in  custody  at  the  suit  of  si.  in  a  joint  action  against  1$. 

I  and  C.y  B.  Justifies  bail  in  an  action  entitled  hy  mistake  jL  v.  B. 

and  a  rule  so  entitled  is  served  on  the  marshal  of  A'  B.  who  there- 
upon discharges  B.  out  of  custody ;  he  not  being  charged  in  cus- 
tody in  any  more  than  one  action  at  the  suit  of  J,  the  court  of  it, 
B.  held  that  the  marshal  was  liable  in  an  action  for  an  escape.  5 
Mttat**  Reft.  292. 


420 


ESCAPK(A)  1IL  t. 


There  is  this  difference  between  an  escape  on  tnesiie  process  and 
rjcrcu:i<in ;  if  the  sheriff  arrest  a  person  on  metne  process^  and  he 
is  rest ued  by  J.  5.  he  may  return  the  rescue,  and  such  return  is 
good,  and  no  action  df  tscjpc  lies  against  him  after  such  return  ; 
but  the  conn  will  issue  process  against  such  rescuer,  or  fine  him  ; 
for  in  this  c^tiLN  though  the  sheriff  may,  yet  he  is  not  obliged  to 
raise  Lhc  posse  comitaifo.  \  Roil.  Mr.  SO  7,  I  Jonc#,  207,  1  Rati. 
Rep.  388.  3  Lev.  46.  But  after  judgment  on  a  capias  ad  satisfa- 
ciendum, the  Sheriff  cannot  return  u  ifeecat,  for  in  such  east  the 
sheriff  is  obliged  to  raise  the  posse  comitates,  if  needful,  and 
therefore,  il  he  return  a  rescue,  an  ar Hon  of  tacdftc  lies,  or  a  new 
capias  ;  tor  the  return  of  an  ineffectual  execution  is  as  none,  I 
Roil.  Mr.  €07*  Cro.  Car.  240,255.  8  Co.  42.  See  .V.  P*  59,60. 
and  6  Rep.  5  ! ,    Cro.  EUz.  868.  and  this  Diet.  tit.  Rncnr. 

If  a  sheriff  having  arrested  a  defendant  on  mesne  process,  keep 
him  in  his  custody  after  the  return  of  the  writ,  and  then  carry  him 
to  prison,  he  is  n&t  liable  to  an  action  on  the  case  as  for  an  escape  ; 
if  the  jury  find  that  the  plaintiff  has  not  been  delayed  or  prejudiced 
in  his  suit,    5  Term  Rep.  K.  B.  37. 

III.  I.  At  common  law  the  plaintiff  had  no  remedy  against  the 
sheriff  for  an  escape,  whether  upon  mesne  process  or  in  execu- 
tion, but  hy  special  action  upon  the  case*  2  Inst.  382.  I  Show. 
176.    2  SaumL  34.    Hard.  30. 

But  now,  by  an  equitable  construction  of  Westm.  2.  13  Ediu.  I. 
ca/u  1 1>  action  of  debt  is  given  against  the  sheriff  j  and  see  2  H. 
Black.  I  OS.  and  by  Btat  1  Rich,  II,  cap,  12,  against  the  warden  of 
the  jh'cty  (which  extends  to  all  gaolers  and  keepers  of  prisons, 
though  infants  or  feme  coverts,  2  Inst.  382.)  for  escapes  in  ex&* 
cut  ion. 

The  plaintiff,  at  his  election,  may  maintain  either  an  action  upon 
the  case)  or  dc&tt  lor  an  escape  in  execution.  Cro.  Jac.  361.  5  33- 
619-  Cro.  Eiiz.  877,  Dyer,  278.  b.  See  1  Jones,  U4.  I  Sid.  36-1. 
5.  C. 

If  a  prisoner  in  custody  upon  a  ca/iias  utlagatum  is  suffered  to 
escape,  the  plaintiff  maty  either  maintain  an  action  qui  turn  against 
the  sheriff*  or  bring  an  action  of  debt  against  him  in  his  own  right. 
Cro.  Jac*  36 i.  533.  619.  Cro.  EUz.  877. 

An  action  of  escape  is  not  a  local  action,  and  therefore  if  one 
escape  out  of  the  marxliaisea,  which  is  in  Svrryy  the  action  may  lx 
laid  in  Middlesex.  Duer,  278  b.  See  1  Jones]  l  i  t.  I         364.  S.  C. 

It  is  usual  now,  on  an  estape  on  mesne  process,  to  declare  against 
the  sheriff,  &;c,  in  case  t  on  execution,  in  debt. 

The  distinction  seems  now  to  be  thus  settled.  If  a  sheriff  or 
gaoler  suffers  a  prisoner,  who  is  taken  upon  mesne  process^  to 
escape,  he  is  liable  to  an  action  on  the  case.  Cro.  Eiiz.  625,  Comb. 
6lJ.  But  if,  after  judgment,  a  gaoler  or  sheriff  permits  a  debtor 
10  escape,  who  is  charged  in  execution  for  a  certain  sum;  the 
debt  innuL-tiiatdy  becomes  his  own,  and  he  is  compellable  by  ac- 
lion  of  deb!,  being  for  a  sum  liquidated  and  ascertained,  to  satisfy 
the  creditor  his  whole  demand-    2  lust,  382. 

In  debt  against  the  sheriff  or  gaoler  for  an  escape,  the  jury  can- 
not give  a  less  sum  than  a  creditor  would  have  recovered  against 
the  prisoner,  viz.  the  sum  endorsed  on  the  writ,  and  the  legal  feet 
of  execution.    2  Term  Rep,  12G. 
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2.  In  this  action  it  is  not  necessary  to  set  forth  all  the  formali- 
ties required  by  law  in  other  cases*  Cro,  Etiz.  877.  See  ^  SHovj. 
424. 

Therefore,  if  upon  a  judgment  obtained  by  the  testator,  the 
executor  brings  a  scire  fuel 'as,  and  has  judgmem,  whereupon  a 
ca/iius  ad  satisfaciendum  issues,  and  B.  is  arrested,  and  suffered  to 
escape,  the  plaintiff  in  an  action  against  the  sheriff  for  this  escape, 
may  declare  briefly  upon  the  judgment  in  the  scire  facias,  without 
showing  the  gradual  proceedings  at  length,  is  usually  done  in 
an  action  of  debt,  upon  a  judgment.  Carth.  148,  149,  3  Mad.  324-. 
*S.  C.  CW>.  Etiz.  877. 

So  if  a  defendant  is  arrested  on  a  xfiecial  cafiias>  founded  on  an 
ariginal  returnable  in  B.  R.  in  action  for  his  escape,  it  is  not  ne- 
cessary to  set  forth  the  original. 

If  the  plaintiff  declares  that  he  sued  out  a  writ  of  execution 
against  Jl-'$.  without  setting  forth  any  judgment,  and  that  the  de- 
fendant suffered  him  to  escape  ;  this  is  an  incurable  fault  j  for  by 
this  means  he  lost  the  benefit  of  pleading  nkl  ticl  record^  whicli 
he  might  do  if  the  plaintiff  had  set  forth  the  judgment.  L 
Sound*  37,  38.     1  Lev,   191.  and   1   Sid.  8.  C.    See  tit, 

Debt. 

If  A.  recovers  against  B.  as  executor,  and  has  him  in  execu- 
tion, and  the  sheriff  suffers  him  to  escape,  the  action  must  be 
brought  as  executor  in  the  dctinet  only,  and  not  in  the  dvbtt  and 
define*.    I  Lutw.  8S>3,  Com6>  1 14.  S.  C. 

If  the  plaintiff  declares,  that  the  prisoner  was  committed,  and 
escaped,  but  docs  not  say  ft  rout  fiatel  per  rccordum;  yet.  Upon  a 
general  demurrer.,  this  shall  be  good  ;  for  the  gist  of  the  action 
was  the  escape,  and  the  commitment  only  inducement.  2  Saik+ 
565.  5  Mod.  8-  S.  C.   See  3  Lev.  393. 

If  in  escape  the  plaintiff  declares,  that  he  had  J.  S.  and  his  wife 
in  execution,  and  that  the  defendant  suffered  them  to  escape,  and 
the  jury  find  specially  that  the  husband  only  was  taken  in  execu- 
tion,^ being  for  a  debt  due  from  the  wife  before  coverture,}  and 
that  he  escaped ;  this  is  sufficient,  and  the  plaintiff  shall  have 
judgment  j  for  the  suhstance  of  the  issue  is  found,  though  not 
pursuant  to  the  declaration*    I  Sid*  5. 

So  in  an  action  on  the  case  for  the  escape  of  A,  where  the  jury 
found  that  A.  was  taken  by  J.  S.  the  former  sheriff,  and  not  by  the 
defendant,  the  present  sheriff;  but  finding  that  he  was  legally  in 
his  custody,  and  that  he  suffered  him  to  escape,  the  plaintiff  had 
judgment.    Cro.  Jar.  ;>80. 

An  administratrix  may  maintain  an  action  in  her  own  name 
against  the  marshal  for  the  escape  of  a  prisoner  in  execution 
on  a  judgment  obtained  by  her  as  administratrix.  2  Term  Rcfi. 
126. 

Under  a  count  for  a  voluntary  escape,  the  plaintiff  may  give 
evidence  of  a  negligent  tsca/ic:  and  the  defendant  may  plead  a  re- 
taking on  a  fresh  pursuit  to  such  count  without  traversing  the  vo- 
luntary escape.   Idi  Ibid. 

In  debt  for  an  escape  against  the  sheriff,  the  endorsement  ntnon 
est  inventus  on  the  ca.  sa.  is  sufficient  evidence  of  its  hiving  been 
delivered  to  him*  But  a  le^>al  arrest  must  be  proved  in  such  ac- 
tion.   Cowfti  63. 
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By  the  Btat.  $  $c  9  THtj.  III.  cap.  27.  sect.  12.  it  is  enacted,  "  that 
it  shall  be  lawful  for  any  person  having  cause  of  action  against 
the  warden  of  the  feet  prison,  upon  bill  filed  in  the  courts  of 
common  pleas  or  exchequer  against  the  wardens  and  a  rule  being 
given  to  plead  thereto,  to  be  out  eight  days  at  most  after  tiling  such 
bill,  to  sign  judgment  against  the  warden,  unless  he  plead  to  the 
bill  within  three  days  after  such  rule  is  out." 

IV.  If  the  prison  takes  fire,  by  means  whereof  the  prisoners 
escape,  this  shall  excuse  the  sheriff,  and  he  may  well  plead  it-  J 
Roll.  Jbr.  808. 

So  if  the  prison  is  broke  by  the  king's  enemies,  this  shall  excuse 
the  sheriff,  for  he  can  have  no  remedy  over  against  them.  4  Co. 
14-    1  Roll  Mr.  SOS. 

But  if  the  prison  was  broke  by  rebels  and  traitorsi  the  king's 
subjects*  this  *hall  not  excuse  him,  for  he  may  have  his  remedy 
over  against  these.  Ibid. 

In  an  action  of  debt  against  a  gaoler  for  the  escape  of  a  prison- 
er in  execution,  (which  action  will  lie  though  the  escape  were 
without  the  knowledge  or  fault  of  the  gaoler,)  in  such  case  the 
gaoler  can  avail  himself  of  nothing  but  the  act  of  God  or  the 
king's  enemies  as  an  excuse.    2  Ht  Blark.  16S. 

AVhen  a  prisoner  tortiously  escapes  from  the  custody  of  the 
gaoler,  he  may  be  retaken ;  and  the  she riff,  he.  may  pursue  a  per- 
son escaphv^  into  that  or  any  other  county  ;  and  if  he  retakes  the 
prisoner  of-  fresh  pursuit  before  action  brought,  it  shall  excuse  the 
sheriff,  for  there  the  prisoner  shall  lie  said  to  be  in  execution  still. 
3  Rip.  44,  Crc.  Jac.  G57.  1  Jon&j  J  44.  1  Roll.  Ahr.  #08-  And 
where  the  she]  iff  is  tu  answer  the  debt  and  daniages  for  such 
escape,  he  shall  have  bis  counter- remedy  against  the  party  esca- 
ping, and  may  take  him  at  any  lime  and  place,  and  imprison  him 
till  he  hath  satisfied  the  sheriff  as  much  as  he  hath  paid  to  the 
plaintiff ;  or  he  may  bring  an  action  upon  the  case  against  the  pri- 
soner, and  so  relieve  himself.  5  Re/i.  52*  Cro.  Eiiz.  393. 

It  was  formerly  held  that  the  sheriff,  S;c.  might  give  fresh  pur- 
suit in  evidence,  and  need  not  have  pleaded  it  See  1  Mod.  116, 
1  Sid.  13- 

Lut  r.ow,  by  stat.  8  5c  9  XVm.  Ill*  «f/)*  27.  sect.  6,  it  is  enacted, 
u  that  no  retaking  on  fresh  pursuit  shall  be  given  in  evidence,  un- 
less the  s*ime  be  specially  pleaded  ;  nor  shall  any  speciai  plea  be 
allowed,  unless  oath  be  first  made  in  writing  by  the  defendant,  and 
filed  in  the  proper  office  of  the  respective  courts*,  that  the  prison- 
er, for  whose  escape  such  action  is  brought,  did,  iviehout  hh  ccn- 
tfejttfj  privity  or  fefsfy&$fdg(-r  make  such  escape;  and  if  such  affida- 
vit shall  at  any  time  afterwards  appear  to  be  fi.lse,  and  the  defend- 
ant shall  be  convicted  thereof  by  due  course  of  law,  he  shall  for- 
feit the  sum  of  500^"    See  tit.  Sheriff. 

A  voluntary  return  of  a  prisoner,  after  an  escape,  before  action 
brought,  is  equivalent  to  a  retaking  on  a  fresh  pursuit ;  but  it  must 
be  pleaded.  2  Term  Baft.  126, 

Plea,  that  if  the  prisoner  escaped  several  times  (without  speci 
[png  them)  he  returned  as  often,  is  bad.    J  B99,  &  Pult.  41$ 
5 
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(B)  Escapes  in  cuimixal  c,\ses. 
[Sec  37  Geo.  ill.  c.  140.$  6.  by  which  the  laws  touching  escape 
of  felons  under  sentence  of  death,  arc  applied  to  offenders  under 
sentence  of  a  naval  court-mat lial,  if  allowed  the  benefit  of  a  condi- 
tional pardon.] 

1.  1,  What  shall  be  deemed  an  Escape  ;  2,  Where  if  shall  be  ad' 

judged  Voluntary,  and  where  Negligent. 

II.  Jt'krrc  the  Prisoner  puty  be  retaken  after  an  Escape,  and 

ivhert  the  Escape  is  excused  by  such  a  retaking  \  or  fly 
Killing  the  Prisohet  if  he  cannot  be  retaken* 

III.  1.  How  the  Officer  suffering  an  Escape  is  to  he  indicted;  and, 

2.  How  the  escape  is  Co  be  tried  and  adjudged. 

IV.  Of  the  Punishment   of   1.  Voluntary,  and,   2,  Negligent 

Escapes  ;  andy  3.  Of  Persons  aiding  and  assisting  Prison- 
ers to  attempt  their  JZ&cafie. 

!♦  I.  A  man  must  be  committed  to  prison  by  lawful  mittimus; 
or  breach  of  prison  and  escaping  is  not  felony.  If  a  party  is  com- 
mit led  for  treason,  to  break  prison  and  escape  is  but  felony ;  but 
if  a  prisoner  let  out  traitors,  it  will  be  treason.  IL  P.  C.  109.  2 
Inst,  590.  Where  one  is  imprisoned  for  petit  larceny,  or  killing  a 
man  se  defend  fn  do,  life,  to  break  prison  and  escape  is  not  felony; 
and  if  a  prison  be  set  on  fire,  not  by  the  privity  of  the  prisoner, 
he  may  break  prison  for  the  safety  of  his  life.  2  In$t.  590.  A 
gaoler  refusing  to  receive  a  person  arrested  by  the  constable  for 
felony,  whereby  he  is  let  go,  is  guilty  of  an  escape ;  but  there 
must  be  an  actual  arrest ;  which  arrest  must  be  justifiable  to  make 
an  escape ;  for  if  it  be  for  a  supposed  crime,  where  no  crime  was 
committed,  arri  the  party  is  neither  indicted  nor  appealed,  Sec.  it 
is  no  escape  to  suffer  a  person  to  go  at  large.  Fitz.  Cor  on.  224, 
Sro.  Esea.  27,  28.  If  a  private  person  arrest  another  for  suspicion 
of  felony,  he  is  to  deliver  him  to  a  public  officer,  who  ought  to 
have  the  custody  of  him  ;  for  if  he  let  him  go,  it  will  be  an  escape. 
2  Hawk,  P.  C  c.  19.  And  if  ao  officer  will  receive  him,  he  is 
to  deliver  him  to  the  township  where  arrested,  or  get  him  bail- 
ed, 

A.  a  mere  private  man,  knows  B,  to  have  commuted  felony, 
and  thereupon  arrests  him  i  he  is  lawfully  in  eustotly  of  J$.  until 
he  be  discharged,  by  delivering  him  to  a  constable  or  common 
gaol ;  and  therefore  if  he  voluntarily  suffers  such  person  to 
escape,  though  he  were  no  officer,  nor  R.  indicted,  it  is  felony  in 
A.  But  it  is  otherwise  j|  he  never  takes  him,  nor  attempts  it,  and 
lets  him  go.  I  Hale**  Hint.  P.  C.  594.  Justices  of  peace  in  their 
sessions  arc  empowered  to  inquire  of  escapes  of  persons  arrested* 
an cl  imprisoned  for  felony.    Stat.  1  Rich.  II L  c.  3. 

2.  There  can  be  no  doubt,  but  that  wherever  an  officer,  who 
hath  the  custody  of  a  prisoner  charged  with  and  guilty  of  a  capi- 
tal offence,  doth  knowingly  give  him  his  liberty,  with  an  intent  to 
save  him  either  from  his  trial  or  execution,  he  is  guilty  of  a  vo- 
luntary escape,  and  thereby  involved  in  the  guilt  of  the  same 
crime  of  which  the  prisoner  was  guilty  and  stood  charged  with. 
And  it  seems  to  be  the  opinion  of  Sir  Matthew  Hale,  that  in  some 
cases  an  officer  may  be  adjudged  guilty  of  such  escapCj  who  hath 


ESCAPE  (B)  II. 


not  such  inient,  but  only  means  to  give  his  prU&ner  that  liberty 
Which,  by  the  hw,  he  hath  no  colour  of  right  to  give  him. 

Thus*  to  bail  a  person  not  bailable  by  law  is  a  negligent  escape. 
Pi<<r,-t  476.  And  it  is  said  that  the  crime  is  equal  in  a  justice  of 
peace,  For  taking  a  felon  out  of  prison  without  bail*  or  suffering 
him  to  go  at  large  without  commitment,  &c.  where  the  offender 
confesscth  the  felony,  as  it  U  in  the  ease  of  a  gaoler's  permitting 
an  escape.    Dak.  382. 

IF  Lhe  gaoler  so  closely  pursue  the  prisoner,  who  flics  from  him, 
that  he  retake  him  without  losing  sight  of  him,  the  law  looks  on 
the  prisoner  so  far  in  his  power  all  the  time,  as  not  to  adjudge 
such  a  flight  to  amount  at  all  to  an  escape  ;  but  if  the  gaoler  once 
lose  sight  of  the  prisoner,  and  afterwards  retake  him,  he  seems, 
in  strictness,  to  be  guilty  of  an  escape;  and  a  fortiori)  therefore,  if 
lie  kit]  him  in  the  pursuit,  he  is  in  like  manner  guilty,  though  he 
never  lost  sight  of  him,  and  could  not  otherwise  take  him,  not 
only  because  the  king  loses  the  benefit  he  might  have  had  from 
the  attainder  of  the  prisoner,  by  the  forfeiture  of  his  goods*  Etc. 
but  also  because  the  public  justice  is  not  so  well  satisfied  by  the 
killing  him  in  such  an  extrajudicial  manner.  2  Hawk.  P.  C.  c.  1^. 
Sec  fiest)  dip-  If. 

II.  It  seems  to  be  clearly  agreed  by  all  the  books  that  an  officer 
making  a  fresh  pursuit  after  a  prisoner,  who  hath  escaped  through 
his  negligence,  may  retake  him  at  any  time  after,  whether  he  find 
him  in  the  same  or  in  a  different  county.  And  it  is  said  generally 
in  some  books,  that  an  officer  who  hath  negligently  suffered  a 
prisoner  to  escape,  may  retake  him  wherever  he  finds  him,  with- 
out mentioning  any  iresh  pursuit;  and,  indeed,  since  the  liberty 
gained  6tf  the  firi&oncrh  wholly  owing  to  his  axon  wrongs  there  seems 
to  be  no  reason  he  should  take  any  manner  of  advantage  from  it. 
But  where  a  gaoler  hath  -voluntarily  suffered  a  prisoner  to  escape, 
it  is  said  by  some  that  he  can  no  more  justify  the  retaking  him, 
than  if  he  had  never  had  him  in  custody  before,  because  by  his 
own  free  consent  he  hath  admitted,  that  he  hath  nothing  to  do 
with  Mm. 

Wherever  a  prisoner,  by  the  negligence  of  his  keeper,  gets 
so  far  out  Li  his  power  that  the  keeper  loses  sight  of  him,  the 
keeper  is  finable  at  the  discretion  of  the  court,  notwithstanding  he 
retook  him  immediately  after ;  for  it  seems  agreed;  that  this  is  to 
be  adjudged  a  negligent  escape,  which  implies  an  offence,  and 
consequently  that  it  musl  be  punishable*  It  is  true,  indeed,  that 
in  an  action  against  a  gaoler  for  suffering  one  arrested  in  a  civil 
action  to  escape,  it  is  a  good  excuse  for  the  gaoler,  that,  before 
the  action  brought,  he  took  the  prisoner  upon  fresh  jiaVj  which  is 
well  maintained  by  showing  that  he  pursued  him  immediately  after 
notice  of  the  escape,  though  it  .were  some  hours  after  it,  and  re- 
took him;  but  it  docs  not  from  hence  follow,  that  the  like  excuse 
will  serve  fur  the  negligent  escape  of  a  critninaly  because  this  is 
an  offence  against  the  public,  but  the  other  is  'only  a  private  da- 
mage to  the:  party  :  neither  will  it  be  a  hardship  to  the  officer  to  be 
exposed  lo  such  punishment  as  the  court,  in  discretion,  shad  think 
fit  to  impose  upon  him  for  the  negligent  escape  of  a  criminal,  as 
it  would  be  to  be  liable  to  an  action  of  escape,  for  suffering  a  pci> 
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son  in  his  custody,  in  a  civil  action,  to  escape;  for  that  in  the  for* 
mer  case  the  court  would  moderate  his  lint;  according  to  the  cir- 
cumstances of  the  whole  matter,  and  would  certainly  mitigate,  if 
not  wholly  excuse  it,  if  he  should  appear  to  have  taken  all  reason- 
able care  :  but  in  the  other  case,  if  he  should  he  liable  to  an  ac- 
tion, his  judgment  would  not  lie  hi  the  discretion  of  the  court, 
buL  he  would  be  bound  to  pay  the  w  hole:  debt  lot  which  the  party 
was  In  custody,  if  the  escape  should  be  adjudged  against  him. 
However,  it  is  certain)  that  it  will  be  no  advantage  to  a  gaoler  to 
retake  his  prisoner  after  he  has  been  fined  for  the  escape,  as  is 
shown  in  the  precedent  section  of  ITazvk.  P.  C\  also  it  is  clear 
that  he  cannot  excuse  himself  by  killing  a  prisoner  in  the  pursuit, 
though  he  could  not  possibly  retake  him;  but  must,  in  such  case, 
be  contented  to  submit  to  such  fine  as  his  negligence  shall  appear 
to  deserve,    2  Hawk.  /J.  C.  c.  19. 

III.  1.  The  indictment  must  e:<p-,-*ssly  show,  that  the  partv  was 
actually  in  the  defendant- s  custody  for  a  crime,  action,  or  commit- 
ment for  it;  and  that  it  is  not  sufficient  to  say  that  he  was  in  the 
defendant's  custody,  and  charged  with  such  a  crime  j  for  that  a 
person  in  custody  may  be  so  charged,  and  yet  not  be  hi  custody 
by  reason  of  such  charge :  and  it  seems  also,  that  every  such  in- 
dictment must  expressly  show  that  the  prisoner  went  at  large. 
Also  it  seems  necessary  to  showT  the  lime  when  the  offence  was 
committed,  for  which  the  party  was  in  custody,  not  only  that  it 
may  appear  that  it  was  prior  to  the  escape,  hut  also  that  it  was 
subsequent  to  the  last  general  pardon*  Also  it  seems  clear,  that 
every  indictment  for  a  voluntary  escape  must  allege  that  the  de- 
fendant  /titmice  tt  -uoltirttarit'  A.  B.  ad  larguut  ire  fwrmi&it;  and 
must  also  show  the  species  of  the  crime  for  which  the  parly  was 
imprisoned;  for  it  is  not  sufheient  to  say  in  general,  that  he  Avas 
in  custody  for  felony,  &c, 

The  crime  of  the  prisoner  escaping,  for  which  the  gaoler  is  an- 
swerable, must  be  sue)]  as  it  was  at  the  time  of  the  escape  \  a3 
where  a  person  is  committed  for  dangerously  wounding  another, 
it  is  trespass  only,  and  not  felony,,  till  the  party  wounded  is  dead  : 
and  he  who  suffers  another  to  escape,  who  was  in  custody  for 
felony,  cannot  he  arraigned  for  such  escape  as  for  felony,  mull  the 
principal  is  attainted,  Inst  he  maybe  indicted  and  tried  for  misprision 
before  the  attainder  of  the  principal.  And  in  high  treason  it  is 
said  the  escape  is  immediately  punishable,  whether  the  party  es- 
caping be  ever  convicted  or  not,  2  Hawk,  P.  C.  c.  19,  See  fiost^ 
IV.  1. 

2.  Where  persons,  bcin^  present  in  a  court  of  record,  are  com- 
mitted to  prison  by  such  court,  the  keeper  of  the  gaol  is  bound  to 
have  them  always  ready,  whenever  the  court  shall  demand  them 
of  him;  and  if  he  shall  fail  to  produce  them  at  such  demand,  the 
court  will  adjudge  him  guilty  of  an  escape,  without  any  further 
inquiry,  unless  he  have  some  reasonable  matter  to  allege  in  his 
excuse ;  as  that  the  prison  was  set  on  fire,  or  broken  open  by  ene- 
mies, &c.  for  he  shall  be  concluded,  by  the  record  of  the  commit- 
ment, to  denv  that  the  prisoners  were  in  his  custody,    2  Hawk. 

a  c.  i9. 
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As  to  other  prisoners  who  arc  not  so  committed,  but  are  in  the 
custody  of  a  gaol  er,  sheriff,  constable,  or  oilier  person,  by  any  other 
means  whatsoever,  U  seems  agreed,  Chat  the  person  who  has 
them  in  custody  is  in  no  case  punishable  for  their  escape,  enccpt 
in  some  special  cases,  until  it  be  presented;  for  by  Stat  ITcst/n.  I. 
c.  3.  it  is  enacted^  that  (t  nothing  be  demanded  nor  taken,  nor  levied 
by  the  sheriff,  nor  by  any  other,  for  the  escape  of  a  thief  or  felon, 
until  it  be  judged  for  an  escape  by  the  justices  in  eyre  ;  and  that 
he  who  docs  otherwise,  shall  restore  to  him  or  them  that  have 
paid  it,  as  much  as  he  or  they  have  taken  or  received,  and  as 
much  also  unto  the  king. 

It  hath  been  adjudged,  that  this  statute  restrains  not  the  court  of 
king's  bench  from  receiving  such  presentments  ;  for  that  its  juria- 
diction  includes  in  it  that  of  justices  in  eyre,  and  this  court  is 
itself  the  highest  court  of  eyre.    2  Hawk.  P.  C.  c.  19. 

It  is  further  enacted  by  stat,  31  Ed™.  1H<  c.  14.  u  that  the  escape 
of  thieves  and  felons,  and  the  chattels  of  felons  and  of  fugitives, 
and  also  escapes  of  clerks  convicts,  out  of  their  ordinary's  prison, 
from  thenceforth  to  be  judged  before  any  of  the  king's  justices, 
shall  be  levied  from  time  to  time,  as  they  shall  fall,  as  well  of 
the  time  past  as  time  to  come."  Jiy  which  it  seems  to  be  impli- 
ed, that  other  justices,  as  well  as  those  in  eyre,  may  take  cogni- 
sance uf  escapes;  and  it  is  certain,  that  justices  of  gaol  delivery 
may  punish  justices  of  peace  for  a  negligent  escape,  in  admitting 
persons  to  hail,  who  arc  not  bailable.    2  Hawk.  P.  C.  c.  19* 

And  it  is  farther  enacted,  by  stat.  1  Rich.  III.  cafi.  3.  *<  that  jus- 
tices of  peace  shall  have  authority  to  inquire,  in  their  sessions,  of 
all  manner  of  escapes  of  every  person  arrested  and  imprisoned 
for  felony." 

Wherever  an  escape  is  finable,  the  presentment  of  it  is  traver- 
sable; but  where  the  ulfencc  is  amcrciable  only,  there  the  pre- 
sentment is  of  itself  conclusive ;  such  amercements  bein^  reckon- 
ed among  those  minima  dc  quidua  non  curat  Ir.r;  and  this  distinc- 
tion seems  to  be  well  warranted  bv  ihe  old  books,  2  Hawk,  P. 
C\  19, 

IV.  1.  A  voluntary  vaca/ft-  amounts  to  the  same  kind  of  crime, 
and  is  punishable  in  the  same  degree,  as  the  offence  of  which  the 
party  was  guilty,  and  for  which  he  was  in  custody,  whether  U  Ik 
treason}  felony,  or  trespass ;  and  Whether  the  person  escaping  were 
actually  committed  to  some  gaol,  or  under  an  arrest  only,  and  not 
committed ;  and  whether  he  were  attainted,  or  only  accused  of 
such  crime,  and  neither  indicted  nor  appealed :  and  it  is  said  to 
be  no  excuse  of  such  escape,  that  the  prisoner  had  been  acquitted 
on  an  indictment  of  death,  and  only  committed  till  the  year  and 
day  be  passed,  to  give  the  widow  or  heir  of  the  deceased  an  op- 
portunity of  bringing  their  appeal*    I  Hawk.  P.  C.  c,  19. 

But  the  officer  cannot  be  thus  punished  till  the  original  delin- 
quent hath  actually  received  judgment,  or  been  attainted  upon 
verdict,  confession,  or  outlawry  of  the  crime  for  which  he  was  so 
committed  or  arrested  i  otherwise  it  might  happen  that  the  officer 
might  be  punished  for  treason  or  felony,  and  the  person  arrested 
and  escaping  might  be  acquitted  of  the  charge  against  him.  But* 


ESCAPE  (B)  IV.  2. 


427 


before  the  conviction  of  the  principal  party,  the  officer  thus  lie* 
giecting  his  duty  may  be  fined  and  imprisoned  for  a  misdemeanor, 
1  Hal/*  P.  C\  588,589.    2  Hawk.  P.  C.  e,  19. 

Also  such  an  escape,  suffered  Ly  one  who  wrongfully  lakes  upon 
him  the  keeping  of  a  gaol,  seems  to  be  punishable  in  the  sanu- 
manner  as  if  he  were  never  so  rightfully  cm  hied  to  such  custody  ; 
for  that  the  crime  is  in  both  cases  of  the  very  same  ill  consequence 
to  the  public ;  and  there  seems  to  be  no  reason  lhat  a  wrong- 
ful officer  should  have  greater  favour  than  a  rightful,  and  that  for 
no  other  reason,  but  because  he  is  a  wrongful  one.  2  Hawk,  P*  C. 
t.  19. 

Also  if  the  wan-ant  of  a  commitment  do  plainly  and  expressly 
charge  the  party  with  treason  or  felony,  bui  in  some  other  respect 
be  not  strictly  formal,  yet  it  seems  that  it  may  be  probably  argued, 
that  the  gaoler  suffering  an  escape  is  as  much  punishable,  as  U 
toe  warrant  weve  perfectly  right    2  Hawk.  P.  C.  c.  10. 

None  shall  suffer  capitally  for  the  crime  of  another ;  so  lhat  a 
principal  gaoler  is  only  finable  for  a  voluntary  escape  suffered  by 
his  deputy.    2  Hcwk.  P,  C.  c.  19, 

2.  Whoever  de  facto  occupies  the  office  of  gaoler  is  liable  to 
answer  for  a  negligent  e&cafie;  and  it  is  no  way  material  whether 
his  title  to  the  office  be  fcjjnl  or  not.  2  Hawk.  P.  C.  c.  19*  A 
sheriff"  is  as  much  liable  to  answer  Ibr  an  escape  suffered  by  his 
bailiff,  as  if  he  hud  actually  suffered  it  himself,  and  the  court  may 
charge  either  the  sheriff  or  bailiff  for  such  an  escape  ;  and  if  a  de- 
puty gaoler  be  not  sufficient  to  answer  a  negligent  escape,  his 
principal  must  answer  for  him  \  but  if  the  gaoler  who  suffers  an 
escape,  have  an  estate  for  life  or  years  in  the  office,  it  is  not  agreed 
how  far  he  in  reversion  is  liable  to  be  punished,  2  Hawk.  P. 
C  r.  19. 

Wherever  a  person  is  found  guilty  upon  an  hulictmcm,  ov  pre- 
sentment, of  a  negligent  escape  of  a  criminal  actually  in  his  cus- 
tody, he  ought  to  be  condemned  in  a  certain  sum  to  be  paid  to  the 
king,  which  seems  most  properly  to  be  called  a  fine. 

It  hath  been  holden,  that  a  negligent  escape  may  be  pardoned  by 
the  king  before  it  happens,  but  that  a  voluntary  one  cannot  so  be 
pardoned.    2  Hawk,  I\  C.  c.  19. 

And  it  seems  by  the  common  law,  the  penalty  for  suffering  the 
negligent  escape  of  a  person  attainted,  was  of  course  100/.  and  for 
suffering  such  escape  of  a  person  indicted,  and  not  attainted,  was 
51.  but  if  the  person  escaping  were  neither  attainted  nor  indicted, 
it  seems  that  it  was  left  to  the  discretion  of  the  court  to  assess  such 
a  reasonable  forfeiture  as  should  seem  proper ;  and  if  the  party 
had  twice  escaped,  it  seems  that  the  penalties  above  mentioned 
were  of  course  to  be  doubled ;  yet  it  seems  that  the  forfeiture 
was  to  be  no  greater  for  suffering  a  prisoner,  committed  on  two 
several  accusations,  to  escape,  than  if  he  had  been  committed  hut 
on  one.    2  Hawk.  P.  C.  c.  19. 

As  to  the  manner  offences  of  this  kind  arc  punishable  by  statute, 
it  is  recited  by  stat.  5  Edw.  II  I.  c.  8."  that  persons  indicted  of  felonies 
in  times  past,  had  removed  the  indictments  before  the  king,  and  there 
yielded  themselves, and  by  the  marshals  of  the  king's  bench  had  been 
incontinently  let  to  bail,  and  after  had  done  many  evil  deeds,"  &c. 
And  thereupon  it  is  enacted,  "  that  if  any  such  prisoner  be  wan- 
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tiering  out  of  prison,  by  bail,  or  without  bail,  and  that  he  be  iouua 
at  the  king's  suit,  or  at  the  suit  of  the  patty,  the  marshal  which 
shall  be  found  thereof  guilty,  shall  have  half  a  year's  imprison- 
ment, and  be  ransomed  at  the  king's  will  j  and  the  justices  shall 
thereof  make  inquiry  when  they  see  time  ;  2nd  as  to  the  marshals, 
it  shall  be  dune  within  the  verge  that  which  reason  will.  And  in 
case  that  the  marshals  suffer,  by  their  assent,  such  prisoners  to 
escape,  they  shall  be  at  law,  as  before  the  time  of  the  statute  they 
had  been.  And  the  king  iruendeth  not  by  this  statute  to  lose  the 
escape,  where  he  ought  to  have  the  same." 

Also  it  is  enacted  by  stat.  19  Hem  VII.  c.  10.  <*  that  every  she- 
riff have  the  custody  of  the  king's  common  tpols  during;  die  time 
of  his  office,  except  all  gaols  where ut  any  person  or  persons  have 
the  keeping  of  estate  61  inheritance.  And  that  all  letters  pa- 
tent made  for  term  of  life*  or  years,  of  the  keeping  of  the  said  gaols. 
Sec.  shall  be  annulled  and  void/'  The  penalties  for  escapes  in- 
flicted by  the  subsequent  part  of  this  statute  are  expired. 

3.  By  stat.  16  ($to.  II.  r.  31.it  is  enacted,  that  persons  who  any 
ways  assist  b  pi  is  oner,  committed  for  treason  brjftAwy,  to  attenipi 
his  escape  from  any  ipol,  shall  be  adjudged  guilty  of  fcteuy  and 
be  transported  :  and  if  the  prisoner  be  committed  for  petit  larceny, 
or  other  inferior  offence,  or  upon  process  for  \00L  debt,  Etc.  the 
ofFenders  are  liable  to  fine  and  imprisonment.  And  where  any 
person  conveys  any  arms,  instruments  or  disguise,  to  a  prisoner  in 
gaol  for  felony,  We,  or  for  his  use,  without  the  privity  of  the  gaoler, 
in  order  to  an  escape,  though  no  escape  be  actually  made,  it  is 
likewise  felony  and  ( ra  nxf tor  cation.  Also  ii  ojic  assist  any  prisoner 
to  escape  from  any  constable,  or  other  officer  or  person  in  whose 
custody  he  is,  by  virtue  of  a  warrant  of  commitment  for  felony, 
it  is  declared  to  be  the  like  offence. 

See  also  Stat-  6  Geo.  L  r»  23.  §  5.  24  Geo.  Ill,  c.  56.  where  to 
assist  felons  convict  to  make  their  escape  from  the  persons  to 
whom  they  are  delivered  to  be  transported,  is  felony  without  cler- 
gw  See  3  P.  JVms.  459. 

The  indictment  on  the  above  stau  15  Geo.  IL  c.  3h  must  stale 
that  the  instruments  were  conveyed  to  the  prisoner  with  a  design 
tu  effectuate  his  escape.  But  no  indictment  can  be  maintained  on 
this  statute  for  contributing  to  the  escape  of  a  prisoner  committed 
on  suspicion  only.    See  Lcuch*&  Hawk.  P.  C.  it.  c.  2L§  11. 

By  stats-  44.  Geo.  Ilk  c.  92*  and  45  Geo.  HI.  c*  92.  to  render 
mot  e  easy  the  apprehending  and  bringing  to  trial  offenders  es- 
caping from  one  part  of  the  united  kingdom  to  the  other,  and  also 
from  one  county  to  the  other,  it  is  enacted,  that  offenders  escaping 
from  Ireland  into  Great  Britain  may  be  apprehended  and  conveyed 
to  Ireland:  and  that  offenders  escaping  from  Great  Britain  to  Ire~ 
land  may  be  apprehended  and  conveyed  back  in  like  manner.  Sec 
this  Bict  tu.  Inland.  By  the  said  act  4  4  Geo.  HI.  c,  92,  offenders 
escaping  with  stolen  goods  from  one  part  to  another  of  the  united 
kingdom,  may  be  tried  in  the  place  where  the  goods  shall  be  found 
in  their  custody,  and  receivers  in  the  place  where  they  receive. 

By  the  stats.  L3  Geo.  lit  t.  31.  44  Geo.  III.  c.  92.  and  45  Geo, 
Ilk  r.  92.  persons  committing  offences  in  one  county  may  be 
pursued  and  apprehended  in  any  other  county.  See  tit-  Justices) 
Trclatid. 
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Sec  further,  relative  to  this  subject  of  assisting  prisoners  to 
escape,  LhU  Diet,  tit  Rea'cyte;  and  2  Hawk.  P.  C.  r.  21. 

See  further,  as  connected  with  the  general  subject  of  escape, 
-tit.  Gaol  III.  ftisctit, 

E  sc  a  v  k  -  w  arha  nt  .  If  any  person  committed  or  charged  ivt  cus- 
tody in  the  king's  benthvt  Jlect  prison,  in  execution,  or  on  mesne 
process,  Sec.  go  at  largo  ;  on  oath  thereof  before  a  judge  of  the 
court  where  the  action  was  brought,  an  escape-warrant  shall  be 
granted,  directed  to  all  sheriffs,  Sec.  throughout  England,  to  retake 
the  prisoner,  Eiud  commit  him  to  gaol  where  taken,  there  to  re- 
main till  the  debt  is  satisfied  :  and  a  person  may  be  taken  on  a 
Sunday  upon  an  twcajie-warram.  Stat.  1  Ann,  c*  ft.  And  the 
judges  of  the  respective  courts  may  grunt  warrants,  upon  oath 
to  be  made  before  persons  commissioned  by  them  to  take  affida- 
vits in  the  cotmrry,  (such  oath  being  first  filed,)  as  they  might 
do  upon  oaLh  i nude  before  themselves.    5  .Inn.e.  9, 

A  sheriff  ought  not  to  receive  a  person  taken  on  exca/ie-rjarrant, 
tj?e.  from  any  but  an  officer ;  not  from  the  rubble,  See.  which  is 
illegal.  3  StiQt.  149.  A  person  being  arrested  and  carried  to 
A'twifatc  by  virtue  of  an  e&ctift^itiarrant,  moved  to  be  discharged, 
because  he  said  he  was  abroad  by  a  day-rule  when  taken  ;  but  it 
appearing  by  affida  vit  that  he  was  token  upon  the  tacafie-ivarrant  be- 
fore the  court  of  B.  It  sat  that  morning-,  they  refused  io  set  him 
at  liberty.    %  Lord  Rayiti.  927. 

ESCAPLO  QUIETUS.  He  that  hy  charter  is  quietus  da  esca/iio^ 
is  delivered  from  that  punishment  which,  by  the  laws  of  the  forest, 
lieth  upon  those  whose  beasts  are  found  within  the  land  where 
forbidden.    @romfi£,  Jvfri&d,  196. 

ESCAPItJM*  Hatli  been  used  for  what  comes  by  chance  or 
accident,  Covad. 

ESCEPPA,  A  scefi/i)  or  measure  of  corn.  Mm.  -ting,  torn,  1.  p. 
283.    See  S&efifta. 

ESCHEAT,  csraefa :  from  the  old  French  eeche'oirt  to  fall,  or 
happen.]  The  casual  descent, in  the  nature  of  forfeiture,  of  lands 
and  tenements  within  his  manor,  to  a  lord ;  either  on  Failure  of 
issue  of  the  tenant  dying  seised,  or  on  account  of  the  felony  of 
such  tenant.    See  this  Diet.  tit.  Tenure  11,  7. 

Blackstone  defines  it  "an  obstruction  of  the  course  of  descent, 
and  consequent  determination  of  the  tenure,  by  some  unforeseen 
contingency,  in  which  case  the  laud  natural iy  results  back,  by  a 
kind  of  reversion,  to  the  original  grantor,  or  lord  of  the  fee/*  2 
Comm.  eafi.  15. 

Escheats  are  frequently  divided  into  those  firofiter  defectum  &an- 
gubiis)  and  those  firbfiter  delictum  teneritis;  but  both  species  may 
be  included  under  the  first  denomination  j  since  he  that  is  attaint- 
cd  suffers  an  extinction  of  his  blood,  as  well  as  lie  that  dies  with- 
out relations.    Sfee  FtetQ)  lib.  6.  c.  t. 

Inheritable  blood  is  wanting ;  1.  When  the  tenant  dies  without 
any  relations  on  the  part  of  any  of  his  ancestors  \  2.  When  be 
dies  without  any  relations  on  the  part  of  those  ancestors  from 
whom  his  estate  descended;  3,  When  he  dies  without  any  rela- 
tions of  the  whole  blood  j  4,  When  he  is  attainted  for  treason  or 
felony.  In  all  these  cases  the  lands  escheat  to  the  lord.  See  tit. 
Percent,  Attainder.  Bastardy  and  .'/liens  cannot  inherit. 
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Great  care  must  be  taken  to  distinguish  between  forfeiture  of 
lands  to  the  king,  and  this  species  of  escheat  to  the  loiti ;  which, 
by  reason  of  their  similitude  in  some wc ire u Distances,  and  because 
the  crown  is  very  frequently  the  immediate  lord  of  the  fee,  and 
therefore  entitled  to  both,  have  been  often  confounded  together. 
But,  in  fact,  escheat  operates  in  subordination  to  this  more  ancient 
and  superior  law  of  forfeiture.  2  Tnst.  61.  SatJk*  35.  See  tit. 
Forfeiture,  Tenure- 

The  doctrine  of  escheat  upon  attainder,  taken  singly,  is  this; 
that  the  blood  of  the  tenant  by  the  commission  of  any  felony, 
(under  which  denomination  all  treasons  were  Formerly  comprised, 
3  J&t/.  1 5.  st.  25  Edw>  III.  &  3.  §  12*)  is  corrupted  and  stained, 
and  the  original  donation  of  the  feud  is  thereby  determined.  Upon 
the  thorough  demonstration  of  which  guilt,  by  legal  attainder,  the 
feudal  covenant  and  mutual  bond  of  fealty  are  held  to  be  broke 
the  estate  instantly  falls  back  from  the  offender  to  the  lord  of  the 
fee,  and  the  inheritable  quality  of  his  blood  is  extinguished  and 
blotted  out  for  ever.  In  consequence  of  which  corruption  and 
extinction  of  hereditary  blood,  the  land  of  all  felons  would  imme- 
diately revest  in  the  lord,  but  that  the  superior  law  of  forfeiture 
intervenes,  and  intercepts  it  in  its  passage  ;  in  case  of  treason,  for 
ever,  in  case  of  other  felony,  for  only  a  year  and  a  day*  2  Inst. 
36.    Sec  tit.  Tenure  II.  7. 

It  has  been  holden,  that  a  saving  against  the  corruption  of  blood 
in  a  statute  concerning  felony,  doth  by  consequence  save  the  land 
to  the  heir,  so  as  not  to  escheat;  because  the  escheat  to  the  lord  for 
felony  is  only /j  re  defectu  tejientu,  occasioned  by  the  corruption  of 
blood:  but  it  hath  been  adjudged,  that  a  saving  against  the  cor- 
ruption of  blood,  in  a  statute  concerning  treaso?j,  doth  not  save 
the  land  to  the  heir  :  for  in  treason  the  land  goes  to  the  king  by 
way  of  immediate  forfeiture.    3   Inst.  $7.     I  Sulk,  85. 

Inheritances  of  things  not  lying  in  tenure,  as  of  rents,  commons, 
StCr  cannot  est  heat  to  the  lord,  because  there  is  no  tenure;  nor 
descend^  by  reason  the  blood  it  eorrufited:  though  they  arc  for- 
feited to  the  king  by  an  attainder  of  treanon,  and  the  profits  of  them 
shall  be  also  forfeited  to  the  king  on  attainder  of  felony ,  during  the 
life  of  the  offender  :  and  after  his  death  it  is  said  the  inheritance 
-lie  11  be  cteifftgttitfttd.    2  Hawk*  P.  C\  c.  49:  which  seer 

In  cases  of  escheat,  the  blood  of  the  tenant  being  utterly  cor- 
rupted and  extinguished,  it  follows,  not  only  that  all  that  he  has 
at  the  time  of  his  offence  committed  shall  escheat  from  him,  but 
also  that  he  shall  be  incapable  of  inheriting  any  thing  for  the 
future-  This  farther  illustrates  the  distinction  between  forfeiture 
and  esfcheai.  \i  therefore  a  father  be  seised  in  fee,  and  the  son 
commits  treason  and  is  attainted,  and  then  the  father  dies  ;  the 
land  shall  esc  heat  to  the  hud,  because  the  son,  by  the  corruption 
of  his  blond  is  incapable  to  bo  heir,  and  tl:ere  can  be  no  other  heir 
during  his  h"fe5  but  nothing  shall  be  forfeited  to  the  king,  for  the 
son  never  had  any  interest  in  the  lands  to  forfeit.  Co*  JJtt.  IB. 
In  this  case  the  escheat  operates,  and  not  the  forfeiture  j  but  in 
the  following  instance  the  forfeiture  works,  and  not  the  escheat* 
As  where  a  new  felony  is  created  by  act  of  parliament,  and  it  is 
provided  (as  is  frequently  the  case)  that  it  shall  not  extend  to 
corruption  of  blood  ;  here  the  lands  of  the  felon  shall  not  escheat 
to  the  lord,  but  yet  the  profits  of  them  shall  be  forfeited  to  the 
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king  for  a  year  and  a  day,  and  so  long  after  as  the  offender  lives. 
3  In  sr.  47.    See  tic  Attainder \  Forfeiture. 

Husband  and  wife,  tenants  In  special  tail  ;  the  husband  is  attaint- 
ed of  treason  and  executed,  leaving  issue  ;  on  the  death  of  the  wife, 
the  lands  shall  escheaty  because  the  issue  in  tail  ought  to  make  his 
conveyance  by  father  and  mother,  and  from  the  father  he  cannot 
by  reason  of  the  attainder.  Dyer,  322.  If  tenant  in  fee-simple  is 
attainted  of  treason,  and  executed)  upon  his  death  the  fee  is 
vested  in  the  king,  without  office  found;  yet  lit;  must  bring  a 
scire  Judas  against  the  tertenants ;  lands  shall  never  esc  hear  to 
a  lord  of  whom  they  arc  holdcn,  until  office  found.    .1  Reft.  10. 

Escheat  seldom  happens  to  the  lord  for  want  of  an  heir  to  an 
estate ;  but  when  it  doth,  before  the  lord  enters,  the  homage  jury 
of  the  lord's  court  ought  to  firesent  it.  2  Inst.  Z6.  Land  shall 
escheat  to  the  lord  where  heirs  are  born  after  attainder  of  felony . 
S  Reft.  40.  Though  if  the  king  pardon  a  felon  before  conviction, 
the  lord  shall  not  have  his  lands  by  escheat;  for  the  lord  hath  no 
title  before  attainder.  Owf»,  87.  2  Acts.  jibr.  744.  If,  on  afifieai 
of  death  or  other  felony,  process  in  awarded  against  the  party,  and 
pending  the  process  he  conyeyeth  away  the  land,  and  after  is  out- 
lawed, the  conveyance  is  good  to  defeat  the  lord  of  bis  escheat ; 
but  if  where  a  person  is  indicted  of  felony,  pending  the  process 
against  him,  he  conveys  away  his  land*  and  afterwards  is  outlawed  > 
the  conveyance  shall  not  prevent  the  lord  of  his  escheat.  Co.  Litt. 
13.  See  further,  this  Diet .tit.  Attainder ,  Corrufition  of  Bloody  For* 
fe.it  ure. 

As  a  consequence  of  this  doctrine  of  escheat,  all  lands  of  in- 
heritance immediately  revesting  in  the  lord,  the  wife  of  the  felon 
was  liable  to  lose  her  dower,  till  the  stat-  1  Edw.  VL  c  12.  and 
still,  by  stat.  5  &  6  Edw.  VI.  c.  1 1.  the  wife  ol"  one  attaint  of  high 
treason  shall  not  be  endowed.    Sec  tit.  Dower* 

There  is  one  single  instance  in  which  lands  held  in  fee-simple 
are  not  liable  to  escheat  to  the  lord,  even  when  their  owner  is  no 
more  and  hath  left  no  heirs  to  inherit  them.  And  this  is  the 
case  of  a  corporation  ;  for  if  that  comes  by  any  accident  to  be  dis- 
solved y  the  donor  or  his  heirs  shall  have  the  land  again  in  rever- 
sion, and  not  the  lord  by  the  escheat;  which  is  perhaps  the  only 
instance  where  a  reversion  can  be  expectant  on  a  grant  in  fee- 
simple  absolute.    See  tit.  Corporation. 

It  has  been  decided  that  where  cestui  tjuc  trust  dies  without  heirs, 
the  trust  does  not  escheat  to  the  crown,  so  that  the  lands  may  be 
recovered  in  a  court  of  equity  by  the  king;  but  that  the  trustee 
shall  hold  them  for  his  own  benefit.  Burgess  V.  IFhcatc>  1  Black. 
Rep.  123. 

ESCEIKATOR,  eseactor.]  Was  an  officer  appointed  by  the 
lord  treasurer y  in  every  county,  to  make  inquests  of  titles  by 
escheat;  which  inquests  were  to  be  taken  by  good  and  lawful  men 
of  the  counly,  empanncllcd  by  the  sheriff.  Stats.  14  Ed™.  Ill 
r.  8.  34  Edw,  III.  c  t3.  S  Hen..  VI.  c.  10.  These  escheat  or* 
found  offices  after  the  death  of  the  king's  tenants,  who  held  by 
knight -service,  or  otherwise  of  the  king;  and  certified  their 
inquisitions  into  the  exchequer  j  and  Eitzherbcrt  called  then; 
officers  of  record.  Fitz>  A*.  B.  100.  I&q  eac/teator  could  continue 
ih  his  office  above  one  year:  and  whereas,  before  the  siatute  of 
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JVestm.  I.e.  24.  cschctiora,  sheriffs,  &c,  would  seise  into  the  king's 
hands  the  freehold  of  the  subjects,  ami  thereby  disseise  thern  ;  by 
this  net  in  is  provided  that  no  seizure  can  be  made  of  lands  or  tene- 
ments into  the  king's  hands  before  office  found.  2  Inst.  206.  And 
no  lands  can  be  granted  before  the  kinp^s  title  is  found  by  inquisi- 
tion. Stat-  IS  Mmry^Vl  6.  The  office  bf  cschcator  is  an  ancient 
office,  and  was  formerly  of  ^reat  use  to  the  crown  ;  but  having  its 
chief  dependence  on  the  court  of  wards,  which  is  taken  away  by 
act  of  pail iamcnt,  it  is  now  in  a  manner  out  of  date.  4  Inst,  225. 
There  was  anciently  an  officer  called  cscheator  of  {he  Jews.  Clans. 
4  Edn\  I,  m.  7. 

KSCHLCCUM.  A  jury  or  inquisition.  Slfatt.  Paris7  Anno. 
1240. 

ESCHIPARL.    To  build  or  equip.    Du  Can  sc.    See  Eskifi/ia* 

nu-nfmn. 

ESCROW,  A  deed  delivered  to  a  third  person,  to  be  the  deed 
of  the  party  making  it.  upon  a  future  condition,  when  a  certain 
thing  ts  /a  rfrmcd;  and  then  it  is  to  be  delivered  to  the  party  to 
whom  made.  It  is  to  be  delivered  to  a  stranger,  mentioning  the 
condition;  and  lias  relation  to  the  first  delivery.  2  Roll.  *dbr>  25, 
26.  Co.  Lift.  31.  A  delivery  as  an  escrow  signifies,  in  fact,  as 
a  serowl  i>v  writing*  which  is  not  to  take  effect  as  a  deed  till 
the  condition  be  performed.    Co.  Lift.  36     See  tit.  Deetl  III.  7, 

ESCUAGE,  See  tit.  Tenure  If.  S, 

ESCUPAUE,  To  scour  or  cleanse.    Charta  .'hniqva. 

ESGLISE,  FrS]  A  church  ;  in  the  old  books  a  division  con- 
taining the  law  relative  to  advowons,  churchwardens,  L?c.  L.  Fr. 
Diet. 

ESSINGiM,  The  Kings  of  Kent,  so  called  from  the  first  king 
Ochta,  who  was  surmimcd  Esc :  he  was  grandfather  of  kin£ 
Ethclbert. 

ESKETOtJES,  from  the  Fr.  etcher,  j  Robbers  or  destroyers  of 
other  men**  lands  and  fortunes.    Vide.  Pari.  20  Fdw,  L 

ESKIPP AMENTUM,  Skip/m^e,  tackle  or  ship  furniture.  Sir 

Rob.  QptU 

ESKIPPER,  Fr.~\  To  ship,  and  estifified  is  used  for  shipped. 
Coptft,  Jut*  Cur. 

ESKIPPESON,  Shipping  or  p^&sage  by  sea.  Humphrey  Earl 
r.f  Bucks,  in  a  deed  dated  13  Feb.  22  Hen.  VI.  covenants  with 
Sir  Philip,  Chttvriwdy  his  lieutenant  of  the  castle  of  Cafeis,  to  give 
him  allowance  for  his  soldiers,  stipfieson  and  reskipfteson^  viz.  pass- 
age and  re  passant-  by  ship. 

ESLISOftSi  Sec  Elisor*. 

ESNECY,  e&ncria,  dzgnitas  firiakgemiS]  A  private  preroga- 
tive allowed  to  the  eldest  co/iarccner^  where  an  estate  is  descended 
to  daughters  for  want  of  heir  male,  to  choose  first  after  the  in- 
heritance is  divided.  Fteta,  lib.  5*  c.  10.  Jus  asnecint  is  jus  firi- 
7tiogeniturx;  in  which  sense  it  may  be  extended  to  the  eldest  son, 
and  his  issue,  holding  first:  In  the  statute  of  Mark-bridge^  cafu  9. 
it  is  called,  imiia  fiars  hxreditatis-  Co.  lAtt.  166.  See  tit.  Ehe~ 
tion* 

ESPEROKS,  Spurs,  esftcrons  de  or,  gilt  spurs.  7  Co,  Reft.  IS, 
ESPERVARIUSjFr,  csfierrier.~]  A  sparrow-hawk.  Chart.  Form, 
ccrfi.  4. 
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ESPLKES,  rxfitetitti  from  exfdcoJ  The  products  which  grouivj 
or  land  yield;  as  the  bay  of  the  meadows,  the  herbage  of  tuc  pai- 
ulix(  com  of  the  arable  ;  rent  aud  services,  Sec.  And  of  an  ad  vow- 
son,  the  taking  or  tithes  in  gross  by  the  parson ;  of  wood,  the 
Celling  0jf  wood  ;  of  an  orchard,  the  fruits  growing  there  ;  of  a  mill, 
the  unking  pf  tail,  Sec,  These  and  such  like  issues  arc  termed 
edpki's.  And  it  is  observed,  that  in  a  >vrit  of  fight  of  land,  ad  vow  son  i 
Sec.  the  demandant  pugJit  m  allege  in  his  count,  that  he  or  Ids  an- 
cestors took  the  fs/Uc<.s  of  the  thing  In  demand  ;  otherwise  the 
pleading  wjll  not  be  good,  7V.j:^s  </c  ./.  Sometimes  this  word 
hath  been  applied  to  the  farm,  or  lands,  Sec.  themselves.  Fin:. 
Pari.  So  Echu.  L 

ESPOUSALS,  &fiQiutat?aiJ  Are  a  contract  or  mutual  promise 
between  a  man  and  a  woman  to  marry  each  other;  and  where 
marriages  may  be  consummated,  espousals  go  before  them,  fclar- 
riage  or  matrimony  is  said  lobe  an  fefiQUsat  dv  jirxxcntU  and  a  con- 
junction of  man  and  woman  hi  a  constant  society,  Wood's  Imt* 
57.    See  tit.  Marriage, 

ESQUIRE,  from  the  Fr.  cscu.  and  the  Lat.  scutum,  in  Greek 
skutos,  which  signifies  a  hide  of  which  shields  were  anciently 
made,  and  afterwards  covered  ]  An  esquire  was  originally  he  who 
attending  a  knight  in  the  time  of  Avar,  did  carry  his  shield,  whence 
lie  was  called  cscuUt  in  French,  and  zcuttftr  or  armiger  (i.  a. 
armour-bear ei'}  in  Lathi, 

HaiQman  saith,  that  those  whom  the  French  call  esquires,  were 
a  military  kind  of  vassals,  having  jua  scuti^  -viz,  liberty  to  bear  a 
shield,  and  in  it  the  ensigns  of  their  family,  in  token  of  their  gen- 
tility or  dignity  :  but  this  addition  hath  not  now  for  a  long  time 
hijd  any  relation  to  the  office  or  employment  of  Like  person  to  whom 
it  hath  been  attributed,  as  to  carrying  of  arms,  &e.  hot  has  been 
merely  a  title  of  dignity,  and  next  in  degree  to  a  knight. 

A  sheriJT  of  a  county  beiti;^  a  superior  officer,  retains  the  title  of 
tsqutre  during  his  life,  in  respect  of  the  great  trust  he  has  in  the: 
common  wealth.  The:  chief  of  some  ancient  families  are  esquires, 
by  prescription.  Blount. 

Esquires  and  gentlemen  are  confounded  together  by-Sir  Edward 
Coke  2  Inst,  6G8.  He  there  observes,  that  every  enquire  is  a 
gentleman,  and  a  gentleman  is  defined  to  be  one  qui  arma  ge&C, 
who  hours  coat  armour;  me  grant  of  which  adds  gentility  to  a 
man's  family*  It  is  indeed  a  mutter  somewhat  unsettled  what  con- 
stitutes die  distinction,  or  who  is  a  real  esquire  ;  for  it  is  not  an 
estate,  however  large,  that  confers  this  rank  upon  its  owner. 
Catndnt,  who  was  himself  a  herald,  distinguishes  them  the  moat 
accurately.  And  he  reckons  up  four  sorts  of  them  j  I  .  The  eldest 
sons  of  knights,  and  their  eldest  sons  in  perpetual  succession  ;  2. 
The  eldest  sons  of  younger  sons  of  peers,  and  their  eldest  sons 
in  like  perpetual  succession  ;  both  which  species  of  esquires  S/irl- 
man  calls  arntigeri  fta/a/to;;  as  he  denominates  the  sons  themselves 
of  peevs  armigtri  ftotMrarii  j  3.  Esquires  by  virtue  of  their  of- 
fices ;  as  justices  of  the  peace  and  others  who  bear  any  office  of 
trust  under  the  crown:  [if  styled  esquires  by  the  king  in  their 
commissions  and  appointments.]  To  these  may  be  added  esquires 
of  Kjiights  of  the  Bath,  each  of  whom  constitutes  three  at  his  in- 
stallation; and  all  foreign,  nay,  Irish  peers;  for  nntonlv  these,  bul 
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even  the  eldest  sons  of  peers  of  Great  Britain^  though  frequent- 
ly titular  lords,  are  only  esquires  in  law,  and  must  so  be  named  in 
all  legal  proceedings.  Barristers  at  law  seem  also  now  in  full  pos- 
session of  the  title  of  esquire,  though  originally,  as  it  should 
seem,  attained  by  usurpation  ;  and  being  perhaps  nearly  the  same 
kind  of  unnecessary  addition  to  their  superior  degree,  as  if  it  were 
to  be  annexed  or  prefixed  to  that  of  M.  J.  or  L,  L>  D. 

The  court  cf  C  P.  however  rclused  to  hear  an  affidavit  read, 
because  a  banister  named  in  it  was  not  called  esquire.  I  IVils. 
9  24.  Sec  I  Comm.  406.  and  the  notes  there.  Sjietm.  Gloss.  43. 
and  this  Diet.  tit.  Precedency. 

Esquires  ot  The  KING*  Arc  such  who  have  the  title  by  crea- 
tion :  these,  when  they  arc  created,  have  put  about  their  necks  a 
collar  oF  5,  S.  and  a  pair  of  .siL><-r  s/mrs  is  bestowed  on  them  j 
and  they  were  wont  to  bear  before  the  prince  in  war  a  iftirld  or 
lance.  There  are  four  esquires  of  the  khig*s  6o*fy,  to  attend  on  his 
majcbiy's  person*    Camd*  These  arc  now  disused. 

1 : 3 SEN  D 1  QUI ET UM  D E  TOLO N lO,  A  w ri t  to  be  quit  of 
toUi  it  lies  for  citizens  and  burgesses  of  any  city  or  town  that  by 
charter  or  prescription  ought  to  be  exempted  from  tofl,  where  the 
same  is  exacted  of  them.  Heg.  Orig.  258.  See  tit.  Toilt  Corpora- 
«om,  London. 

ESSOIGXj  or  ESSOIN,  c&so»iumf  Fr.  essoins — >c&&07izici 
Scotch,  j  An  excuse  for  him  that  is  summoned  to  appear  and  an- 
swer to  an  action,  or  to  perform  suit  to  a  court  baron,  fscc.  by  rea- 
son of  sickness  aud  infirmity,  Or  other  just  cause  of  absence.  It 
is  a  kind  of  imparlance,  or  craving  of  a  hSttger  time,  that  lies  in 
real,  personal,  and  mixed  actions :  and  the  plaintiff  as  well  as  the 
defendant  shall  be  e*8a&&d  to  save  his  default.  Co.  Lii(.l3\.  For 
the  mode  of  entering  an  essoin3  see  520. 

The  causes  that  serve  to  essoin^  and  the  e**vfris  are  divers,  un- 
der these  heads  ;  1,  Essoin  dc  ultra  mctre^  whereby  the  defendant 
shall  have  forty  days  ;  2.  De  terra  sanc(dy  where  defendant  shall 
have  a  year  and  a  day  ;  3.  Dt  mcfo  verzendi,  which  is  likewise 
called  the  common  essoin  ;  4.  Dc  mats  lcctit  wherein  the  defendant 
may  by  writ  be  viewed  by  four  knights  ;  5.  Dc  serx-iuo  regm. 
Uracf.  Ho.  5.  Bftitpn%  eaft.  122.  Ftei&i  lib.  o.  And  besides  the 
common  ca&dn  dc  malo  veiiicndij  i.  c.  by  falling  sick  in  coming 
to  the  court,  and  other  daaoins  above  mentioned,  there  were  several 
oilier  excuses,  to  save  a  default  in  real  actions ;  as  constraint  of 
enemies,  the  feUitig  among  thieves,  floods  of  water,  and  breaking 
dow  n  of  bridges ,  fcc.    2  Cy.  //*.*,'.  125* 

After  issue  joined  in  dower,  <t?tare  imfiedit,  one  essoin  only 
shall  be  allowed.  Stat.  53  Hen.  113.  c.  15,  And  in  wrilsof  assise, 
attaints,  Etc.  after  the  tenant  hath  appeared*  he  shall  not  be  essoin- 
ed; but  the  inquest  shall  be  taken  by  default.  Stat.  3  Edw.  L  e. 
4%  EssoiitVittra  mare  will  not  be  allowed,  if  the  tenant  be  within 
■lie  four  seas;  but  it  shall  be  tttrLed  to  a  default,  c.  44.  There  is 
no  essoin  permitted  for  an  appellant    Stat.  13  I,  c.  28.  Nor 

doth  essoin  lie  where  any  judgment  is  given,  or  the  parly  is  dis- 
trained by  his  lauds ;  the  sheriff  is  commanded  to  make  him  ap- 
pear;  after  the  party  is  seen  in  court,  &c.    12  Jidr.\  II.  &t.  2. 

An  f«*wn  efe  serinda  n  gaV  lies  not  w  hen  the  party  is  a  woman  ; 
:.n  a  writ  of  dower  j  where  the  party  hath  an  attorney  in  his  suit, 
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&c.    Hid.    The  day  in  court  is  regularly  the  "first  day  of 

the  term ;  but  the-  fourth  day  after  is  allowed  of  favour.  I  Lilt* 
540*  569.  I  j&rtA  135*  A corporation  is  not  entitled  loan  essoin. 
And  the  court  discourages  essoins,  and  will  be  glad  to  use  any 
means  to  prevent  such  delay  of  the  defendant  2  Tu  rn  Rc/i.  16. 
2  Wife,  164.  An  essoin  Jies  not  on  a  ca/uun  tu  arrest  ?  and  the  plainv 
tiff  may  declare  and  st go  judgment,  if  no  plea,    3  S/r,  1134, 

Essoin  day  of  the  tern.  The  first  return  in  every  term  is, 
properly  speaking,  the  iirst  day  i^i  that  term:  And  thereon  the 
court  sits  to  take  essoins  or  excuses  for  such  as  do  not  appear  ac- 
cording to  the  summons  of  the  writ :  wherefore  this  is  usually  call- 
ed the  essoin  day  of  the  term*  But  the  person  summoned  hath 
three  days' grace,  beyond  the  return  of  the  writ  in, which  to  make 
his  appearance,  and  if  he  appears  on  the  fourth  day  inclusive,  the 
yuarto  die  float,  it  is  sufficient  3  Comm.  277.  3  Term  hep.  K. 
&  L  So-    See  tit  Term. 

Essoin  de  malo  vikl-e,  Is  when  the  defendant  is  in  court  th* 
first  day  ;  but  gone  without  pleading,  and  being  afterwards  j»urpvi- 
sed  by  sickness,  &e.  cannot  attend,  hut  sends  two  essoiners^  who 
openly  protest  in  court  that  he  is  detained  by  sickness  in  such  a 
viU&ge,  that  he  cannot  come,  firo  lucrari  et  firo  fiel  der -c;  and  this 
wiU  be  admitted,  for  it  lies  on  the  plaintiff  to  prove  whether  the 
essoin  is  true  or  not. 

Essoins  and  proffers,  Words  used  in  the  statute  33  Hen. 
VI 1L  c  21.    See  Profn: 

ESTABLISHMENT  of  DOWER,  Is  the  assurance  or  set- 
tlement of  dower,  made  to  the  wife  by  the  husband  on  marriage  : 
And  assignment  yf  doxuer  signifies  the  setting  it  out  by  the  heir  af- 
terwards, according  to  the  establishment  Brit,  cap.  102,  103. 
See  tit.  Dower. 

EST  AC  HE,  From  the  IV.  emac/ier,  to  fasten.]  A  bridge,  or 
stank  of  stone  and  timber.  Cowel. 

E STANDARD,  or  standard.  An  ensign  for  horsemen  in  war. 
See  Standard. 

ESTANQUES,  Wears,  or  kiddles  in  livers.  See  Magna  Car* 
fa,  &c> 

ESTATE. 

Fr.  estat.  Lat,  status^]  That  title  or  interest  which  a  man  hath 
in  lands  or  tenements,  ke. 

An  estate  in  lands,  tenements  and  hereditaments,  (says  Blazk- 
stotic^)  signifies  such  interest  as  the  tenant  hath  therein  ;  so  that  if 
a  man  grants  all  Aw  c  ft  tats  in  Dale  to  A,  and  his  heirs,  every  thing 
that  he  can  possibly  grant  shall  pass  thereby.  Co,  Lift,  345.  It 
signifies  the  [state^]  condition, or  circumstance  in  which  the  owner 
stands  with  regard  to  his  property.  And,  to  ascertain  this  with  pre- 
cision and  accuracy,  estates  maybe  considered  in  n  threefold  view  : 
first,  with  regard  to  the  quantity  of  interest  which  the  tenant  has 
in  the  tenement ;  secondly,  with  regard  to  the  time  at  which  that 
quantity  of  interest  is  to  be  enjoyed  \  and,  thirdly,  with  regard  to 
the  mtinher  and  connectiotis  of  ihc  tenants. 

First,  with  regard  to  the  quantity  qf  interest  which  the  tenant  has 
in  the  tenement,  this  is  measured  by  its  duration  and  extent. 
Thus,  either  iiis  right  of  possession  is  to  subsist  for  an  uncertain 
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peiiodj  during  bis  own  life,  or  the  life  of  another  map  ;  10  deter- 
mine at  bis  own  decease,  or  to  remain  to  his  descendants  after 
him  ;  or  it  is  circumscribed  within  a  certain  number  of  y cat's, 
months*  or  days  ;  or,  lastly,  it  is  infiuuc  and  unlimited,  being  vest- 
ed in  him  and  his  representatives  fop  ever.  And  this  occasions  the 
primary  division  p/ estates  into  such  iis  arc  freehold^  and  such  as 
arc  less  thai}  frctliiild. 

An  estate  of  fr  eehold,  libcrum  tene-mcntum,  or  frank-tenement,  is 
defined  by  M.ritton,  r.  32.  lo  be  "  the  fm&ncssian  of  the  soil  by  a 
freeman"  And  St.  Grrmyn,  (Dqci,  &  Stud,  t.  2.  d.  22.)  tills  us, 
"  that  the  possession  of  the  hind  is  called,  in  the  bir  of  lingland, 
the  frank-tenement j  or  freehold."  Such  estate,  therefore,  and  no 
other,  as  requires  actual  possession  of  the  land  is,  legally  speak- 
ing, freehold;  which  actual  possession  can,  by  the  course  of 
the  common  law,  he  only  given  by  the  ceremony  called  livery 
oi"  seisin,  which  is  the  same  as  the  feodal  investiture.  And 
from  these  principles  we  may  extract  this  description  of  a/i^f- 
Aofti ;  that  it  b  such  an  estate  in  lands  as  is  conveyed  by 
livery  of  seisin ;  or,  in  tenements  of  an  incorporeal  nature,  by 
what  is  equivalent  thereto.  And  accordingly  it  is  laid1  down  by 
Littleton,  §  so.  that  where  a  freehold  shall  pass,  it  be hove th  to  have 
livery  of  seisin.  As  therefore  estates  of  inheritance,  and  estates 
for  life,  couLl  nou  bv  common  law,  be  conveyed  without  livery  of 
iieisin,  these  are  properly  estates  of  freehold;  and,  as  no  other 
estates  were  conveyed  with  the  same  solemnity, therefore  no  others 
arc  properly  freehold  estates.    2  Uvmm,  10:1,  ltH. 

Mr.  Christian,  in  his  note  on  the  above  passage,  says;  a  free- 
hold  cstcrc  seems  to  be  any  estate  of  inheritance,  or  for  lifes  in 
either  a  corporeal  or  incorporeal  hereditament,  existing  in  or 
arising  from  real  property  of  free  tenure  j  that  is,  now,  of  all 
which  is  hot  copyhold.  The  learned  Commentator  himself  has 
elsewhere  informed  us,  L£  that  tubes  and  spiritual  dues  arc  free- 
hold c  stales  j  Whether  the  land  out  of  which  they  issue  are  bond  or 
free;  being  a  separate  and  distinct  inheritance  from  the  lands 
vhenise'vc^."  And,  in  this  view,  they  must  be  distinguished  and 
excepted  from  other  incorporeal  hereditaments  issuing  out  of 
lands*  as  rents*  Stc,  winch  hi  general  will  follow  the  nature  of  their 
principal,  and  cannot  be  freehold,  unless  the  stock  from  which 
they  spring  be  freehold  also.    1  Black.  Tracts,  1  i6. 

Estates  of  freehold  may  then  be  considered,  either  as  estates  of 
iirj&f§ta?ice,  or  estates  not  Of  inheritance.  The  former  arc  again 
divided  into  inheritances  absolute,  otherwise  called  ./^r-aiwn^r,  and 
inheritances  limited  ;  one  species  of  which  is  usually  called  Jet- 
tail. 

As  to  estates  and  tenants  in  fee-simple,  see  tbisZfeW,  tit,  /-'r^and 
I'Vr-iyimfitv,  Ttnzirc  III,  5. 

Uniitcd  fccs>  or  such  estates  of  inheritance  as  are  clogged  and 
confined  with  conditions  or  qualifications  of  any  sort,  may  be  di- 
vided into  tv.  o  kinds.  1.  Qualified  or  base  fees  j  2.  eondi~ 
tional  i  so  -caff  led  at  the  common  law;  and  afterwards  fees-  tnilt  in 
consequence  of  the  statute'  dt:  dj>nh.  As  to  these  latter,  see  this 
Diet,  tit.  Tail,  and  &te  Tail,  Tenures.  A  base  orcpjalified  fee  is 
sucfi  a  one  as  has  a  qualification  subjoined  thereto,  and  which 
must  be  determined  whenever  the  qualification  annexed  to  it  is  at 
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an  end.  As  in  the  case  of  a  grant  to  A.  and  his  Iieirs,  levants  of 
the  manor  of  Date;  in  this  instance,  whenever  the  heirs  of  A.  cease 
lo  be  tenants  of  that  manor,  the  grant  is  entirely  defeated.  This 
estate  is  a  fee,  because,  by  possibility,  it  nuy  endure  for  ever  hi 
a  nun  and  his  heirs ;  yet,  as  that  donation  depends  upon  the  con- 
currence of  collateral  circumstances,  which  cpi  ilily  and  debase  the 
purity  uf  the  donation,  it  is  therefore  a  qualified  or  base  fee1.  2 
Comfit*  109.    See  1  Inst  27. 

Gf  estates  of  freehold,  not  of  inheritance,  Inxtfor  tift-  only,  some 
may  be  called  canvvntioyiat*  as  being  expressly  created  by  the  act 
of  the  parties  ;  others  are  merely  Legal,  ar  created  by  construc- 
tion and  operation  of  law.  See  tit.  Free/toft! .  As  to  estates  for 
life,  expressly  created  by  deed  or  grant)  see  this  Diet,  lit.  Life 
Folate.  As  to  the  estate  of  tenant  in  tail  after  possibility  of  issue 
extinct,  see  title  SThfcY,  and  Fee-Tail.  As  to  tenant  by  the  curie sy, 
and  tenant  in  ddibtrj  sec  those  titles. 

Of  estates  less  than  freehold  there  arc  three  sorts  ;  1.  Estates  for 
years;  3.  Estates  at  will:  as  to  bolh  which,  see  this  Diet.  tit. 
Lease;  3.  Estates  by  Sufferance;  us  to^  which,  see  this  Diet,  tit. 

Slljf~Cr£L7lC£. 

Besides  these  several  divisions  of  estates*  in  point  of  interest, 
another  species  may  be  mentioned,  viz.  E$tute$  iifiqn  Conditions  as 
to  which,  see  at  large  til-  Condition;  and  tit.  Mortgage,  Statute- 
Merchant,  Htatutc-$tajilc+  Elegit. 

According  to  the  above  division,  estates  arc  considered  solely 
with  regard  to  their  duration,  or  the  quantity  <f  interest  which  the 
owners  have  therein.  With  regard  to  the  time  of  their  enjoyment, 
when  the  actual  receipt  of  the  rents  and  profits  begins,  estates  may 
be  considered  as  either  in  /lossessiort  or  c&fiectancy.  Of  expect- 
ancles,  there  arc  two  sorts ;  one  created  by  the  act  of  the  parlies, 
railed  a  remainder;  the  other  by  act  of  law,  called  a  reversion*  Of 
estates  in  possession,  (which  are  sometimes  called  estates  exe- 
cuted, whereby  a  present  interest  passes  to  and  abides  in  the  te- 
nant, not  depending  on  any  subsequent  circumstance  or  contingen- 
cy, as  in  the  cases  of  estates  executory*)  little  or  nothing  is  to  be 
peculiarly  observed  ;  all  the  estates  already  spoken  of,  and  Heated 
of  under  the  titles  referred  to,  arc  of  this  kind.  But  the  doctrine 
of  estates  in  expectancy  contains  some  of  the  nice  si  and  most  ab- 
struse learning  in  the  English  law>  And  as  to  so  much  of  it  as 
rebate's  to  remainder*  and  reversions^  sec  this  Diet,  under  those 
titles  ;  and  lit.  Executory  Devise,  Limitation. 

Estates,  with  regard  to  the  certainty,  and  the  time  of  the  en- 
joyment of  them,  are  distinguished  by  Feame,  in  the  introduction 
to  his  Ersay  on  Contingent  Remainders  and  Executory  Devices, 
into,  I.  Estates  tinted  in  fioasension.  2.  Estates  vented  in  interest; 
as  reversions,  vested  remainders,  such  executory  devises,  future 
uses,  conditional  limitations,  and  other  future  interests  as  are  not 
referred  to,  or  made  to  depend  on,  a  period  or  event  that  is  un- 
certain; 3.  Estates  contingent ;  as  contingent  remainders,  and 
such  executory  devises,  future  uses,  conditional  limitations,  and 
other  future  interests  as  eft-  referred  to,  or  made  to  depend  on  an 
event  that  is  uncertain.  An  estate  is  X'Cstcd  when  there  is  an  im- 
mediate Ji red  right  of  present  or  future  enjoyment-  An  estate  is 
vested  in  fiissexdon  when  there  exists  a  right  of  present  enjoyment. 
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An  estate  is  vetted  in  interest  when  there  is  a  fire  sent  fixed  right 
of  future  enjoyment.  An  estate  is  contingent  when  a  right  of  en- 
joyment is  to  accrue  on  an  event  which  is  dubious  and  uncer- 
tain. 

With  respect  to  the  number  and  connections  of  their  owners, 
the  tenants  who  occupy  and  hold  them>  estates  of  any  quantity  or 
length  of  duration,  whether  in  actual  possession  or  expectancy, 
may  be  held  in  four  different  ways;  in  severalty,  in  joint-t enancy*  in 
copareenaryt  in  common.  He  that  holds  lands  in  severalty,  or  is 
sole  tenant  thereof,  is  he  that  holds  them  in  his  own  right  only, 
without  any  other  being  joined  or  connected  with  liim  in  point  of 
interest  during  his  estate  therein.  This  is  the  most  common  and 
usual  way  of  holding  an  estate;  and  all  estates  are  supposed  to 
be  of  this  son,  unless  where  they  are  expressly  declared  to  be 
otherwise  ;  and  in  laying  down  general  rules  and  doctrines,  they 
are  usually  applied  to  such  estates  as  are  held  in  severalty.  As 
to  estates  in  joint-tenancy,  in  coparcenary,  and  in  common,  see  tit. 
join  t  -  Tenet  nts*  Pare  a  n  e  r« . 

As  to  the  title  to  estates,  see  this  Diet*  Title;  and  the  references 
there;  and  as  to  the  different  nature  of  estates,  according1  to  their 
several  tenures,  see  this  Diet,  iit<  Tenure. 

Estates  arc  acquired  divers  ways  ;  viz*  by  descent  from  a  father 
to  the  son,  Ecc,  Conveyance*  or  grant  from  one  man  to  an- 
other; by  gift  or  purchase;  deed  or  will:  and  a  fee-simple  is  the 
largest  estate,  that  can  be  in  law-    1  Lill.  541. 

Estates  are  -real,  of  lands,  £cc.  or  personal,  of  goods  or  chattels; 
otherwise  distinguished  into  freeholds,  that  descend  to  the  heir, 
and  chattels  which  go  to  the  executors  :  some  estates  are  made  by 
the  words  of  deeds,  and  others  made  by  law;  as  an  estate  in  frank 
marriage  given  to  a  cousin,  makes  a  gift  in  tail. 

Also  there  is  an  estate  that  is  implied,  where  tenant  in  tail  bar- 
gains and  sells  his  land  to  a  man  and  his  heirs;  by  this  he  hath 
an  ejftaie  descendible,  and  determinable  upon  the  death  of  the  te- 
nant in  tail.  Co.  Lilt.  10  Rep.  97.  If  i  give  lands  in  Dale  to  a 
certain  person  for  life,  and  after  to  his  hetrs  or  right  hdra%  he  hath 
the  f-e-simfde;  and  if  it  be  to  his  Heirs  male,  he  will  have  an  estate- 
tail.  1  Rep.  66.  A  man  grants  to  one  and  his  heirs  and  assigns 
for  his  life,  and  a  year  over ;  this  is  an  estate  for  life  only*  39  Edw. 
III.  25.  Lilt*  46.  If  a  lease  be  made,  and  not  expressed  for  what 
numbeT  of  years,  it  is  an  estate  at  wilt.    2  Shep.  Jbr.  81. 

The  word  estate  generally  in  deeds*  grants,  and  conveyancers j 
comprehends  the  whole  in  wluch  the  party  hath  an  interest  or 
property,,  and  will  pass  the  same.  3  Mod.  46.  A  person  in  pos- 
session of  an  estate  mortgaged  in  fee,  by  will  gave  it  to  his  two 
daughters,  and  their  heirs ;  one  of  them  married,  and  then  died ; 
and  it  being  a  question,  whether  her  share  should  Le  held  real  or 
personal  estate,  and  go  to  the  heir,  or  her  husband  administrator  ? 
It  was  adjudged  for  the  heir;  for  here  the  mortgaged  lands  shall 
descend  as  other  lands  of  inheritance,  and  be  subject  to  the  same 
rules.  Preced.  Cane.  266,  In  such  Case,  if  the  mortgage  in  fee 
be  paid  off,  the  money  shall  be  considered  as  land,  and  belong  to 
his  heirs,  as  the  estate  in  the  land  would  have  done.  Ibid*  See 
lit.  Mortgage* 

Personal  estate  was  devised  by  a  man  to  his  wife  for  life,  and 
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what  &he  left  at  her  death  to  be  divided  between  his  kindred  :  he 
died,  and  the  widow  married  again  ;  this  devise  over  was  lit  Id  good 
inequity,  on  :\  hill  brought  to  have  an  inventory  taken  of  the  estate , 
and  security  given  not  to  embezzle  it.  But  if  the  same  were  of 
small  value,  that  the  widow  could  not  live  thereupon,  without 
spending;  the  stock,  it  would  be  otherwise.  See  tit.  Will*  Ezecti*- 
lory  DtDiuc. 

flow  jar  the  Jcccfitance  of  one  Estate  shall  destroy  anot her. 

If  a  lessee  for  term  of  twenty  years,  accefits  of  a  lease  of  the. 
same  laud  for  ten  years,  by  the  lessee's  acceptance  of  the  new  lease, 
the  term  of  .twenty  years  is  determined  in  law.   2  Roll.  Abr.  469. 

Lease  for  years  to  R>  B.  rendering  rent;  the  next  year  a  lease 
was  made  of  the  same  lands  to  the  lady  P.  for  ninety-nine  years; 
the  next  year  the  said  lands  were  demised  to  the  said  R.  B.  for 
forty-one  years,  who  accepted  the  lease,  hm  that  did  not  extinguish 
his  first  lease  ;  because  the  lessor,  by  making  the  intermediate 
lease  to  the  lady/',  had  only  a  reversion, and  could  not  afterwards 
give  any  interest  to  7?.  H.  But  if  it  had  not  been  for  this  inter- 
mediate lease,  then  the  acceptance  of  the  second  lease  for  forty- 
one  years  had  been  a  surrender  of  the  first,    llutt,  104. 

If  a  man  hath  a  lease  for  years,  which  is  good  hi  law,  and  after- 
wards accepts  a  new  leusc  of  the  same  lands,  which  is  void  in  law, 
this  is  no  surrender  in  Law  of  the  good  tease.  Mutt.  105.  Baker 
v,  Willoughby    Mills  v.  Wktie<tvo*>&>  ibid.  S.  P. 

A  man,  in  consideration  of  a  marriage  to  be  had  with  M.  R.  made 
an  estate  to  her  for  life  of  certain  lands,  in  full  satisfaction  of  her 
dower;  afterwards  they  married,  and  the  husband  died,  and  the 
widow  brought  a  writ  of  dower  against  the  heir,  w  ho  pleaded  in 
bar  the  acceptance  of  the  estate  fnr  life:  adjudged  no  ^ood  plea; 
for  such  acceptance  did  not  bar  her  of  her  dower  at  the  common 
law,  because  she  had  no  title  of  dower  when  the  acceptance  was 
made  ;  and,  besides,  no  collateral  acceptance  can  bar  any  right  of 
inheritance  or  freehold.  Sec  4  Rc/i.  1.  Vernon's  case,  and  this 
Diet,  tit.  Bower. 

A  man  made  a  lease  of  a  manor  for  thirty  years,  excepting  the 
wood,  Etc,  and  afterwards  made  a  lea^c  of  the  woods  to  the  same 
lessee  for  sixty  years,  and  a  third  lease  to  him  of  the  manor  for 
thirty  years,  without  any  exception  ;  resolved,  that  by  the  accept" 
ance  oT  this  future  lease,  the  lease  for  sixty  years  was  surrender- 
ed ;  because,  by  such  acceptance,  the  lessee  had  affirmed  that  the 
lessor  had  authority  to  make  anew  lease.  5  Rcfi.  1 1.  tveah  case. 

In  a  special  verdict  in  trespass,  the  case  was,  a  lease  was  made 
to  husband  and  wife  for  their  lives  ;  and  afterwards  they  accepted 
a  new  lease  for  themselves  and  their  son  :  habendum  to  all  three  of 
them,  a  die  datus  indenture  for  the  term  of  their  lives,  with  a 
letter  of  attorney  to  make  livery  :  adjudged,  that  the  acceptance  of 
a  second  lease,  to  commence  a  die  dat&$7  was  a  surrender  of  the 
first,  and  this  by  the  express  agreement  in  writing  of  the  lessees 
themselves;  for  otherwise  the  lessor  had  no  power  to  make  anew 
lease,  jWbor,  636. 

ESTOPPEL,  from  the  Fi\  estcu/ier,  i.  e.  ofifiilare,  ob$tifmre.~]  An 
impediment  or  bar  to  a  right  of  action  arising  from  a  man's  own 
act :  or  where  he  is  forbidden  by  law  to  speak  against  bis  own 
deed  ;  for  by  his  act  or  acceptance  he  may  be  estofified  to  allege  or 
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speak  the  truth.  Fin.  JV,  B.  142.  Co.  Lilt.  352.  If  a  person  k 
bound  in  an  obligation  by  the  name  of  A.  B.  and  is  afterwards 
sued  l>y  dial  name  on  the  obi  i  gat  ion ;  now  he  shall  not  be  received, 
to  say  in  abatement,  that  he  is  misnamed,  but  shall  answer  accord- 
ing to  the  obligation,  though  it  be  wrong  ;  and  forasmuch  as  he 
is  the  same  person  thai  was  bouml,  he  is  ato/jfied  and  forbidden  in 
Jaw  to  say  contrary  to  his  own  deed;  otherwise  he  might  take 
advantage  of  his  own  wrong,  which  the  law  will  not  suffer.  Terms 
de  J^ctj.  IF  a  man  enters  into  a  bond,  with  condition  to  give  to 
another  all  the  poods  which  arc  devised  to  him  by  ihe  Bather  -t  in 
this  case  the  obligor  is  estopped  to  plead  that  the  father  made  no 
Will)  but  he  may  plead  that  tit:  had  not  any  goods  devised  to  him  by 
his  father.     1  .Vein.  Abr.  75 1. 

So  on  bond  conditioned  to  perform  the  covenants  in  a  certain  in- 
denture mentioned,  the  defendant  is  estopped  from  pleading  that 
no  such  indenture  was  executed*  2  Bos,  &  Putt,  299.  But  see  3 
Term  Rift.  K.  B.  438.  that  the  defendant  may  plead  such  plea  as 
tends  to  show  there  was  no  consideration  for  the  bond.  Sec  also 
3  Term  Reft.  439.441. 

In  a  deed,  all  the  parties  are  estopped  to  say  anything  against 
what  is  contained  in  it  :  it  estops  a  lessee  to  say  that  the  lessor  had 
nothing  in  the  land,  &c.  And  parties  and  privies  are  bound  by 
estoppel.  Lut.  58.  Cq.  Lin.  352.  4  Rep.  53.  None  but  privies 
and  parties  shall  regularly  have  advantage  by  estoppels:  but  if  a 
man  makes  a  lease  of  purl  of  a  term,  whereby  he  is  estopped  ;  and 
after  assign  away  ihe  term,  the  assignee  will  be  estopped  also.  30 
Hen.  VI.  2.  4  Rrjt.  55.  Id  estoppels,  both  parties  must  be  estop- 
ped ;  and  therefore,  where  an  infant  or  feme  covert  makes  a  lease, 
they  arc  not  estopped  to  say  that  ii  in  n$t  their  deed*  because  Lhey 
are  not  bound  by  it;  and  as  to  them  it  is  void.  Cr$t  Kliz.  36.  Sec 
tit.  Deed.  And  though  estoppel*  conclude  parties  to  deeds  to  say 
the  truth,  yet  jurors  are  not  concluded,  who  are  sworn  ad  Tierituiem 
de  et  super  prsmissis  dieendatn  :  for  they  may  find  any  thing  that  is 
out  of  the  record  ;  and  are  not  estopped  to  find  truth  in  a  special 
verdict.  4  Rep.  53.  Lutw.  570. 

An  estopftel  shall  bind  only  the  heir,  who  claims  the  right  of  him 
to  whom  the  estoppel  was.  8  Rep.  S3.  Acceptance  of  rent  from 
a.  disseisor  by  the  disseise e,  may  be  an  estop/icl :  and  a  widow 
accepting  less  than  her  thirds  for  dower,  is  an  estoppel,  ti?c.  2 
DufU\  Abr,  ISO.  67 1 . 

Our  books  mention  three  kinds  of  tstoppeU  viz.  by  matter  of 
records  by  matter  in  ^vrifzn^  and  by  matter  in  pais.  Co.  JJit.*  352. 
If  a  feoffment  be  made  to  two,  and  their  heirs,  and  the  feoffor  af- 
terwards levies  a  fine  to  them,  and  the  heirs  of  one  of  them.  ;  this 
will  be  an  estoppel  to  the  other  to  demand  fee-simple  according;  to 
the  deed  ;  for  the  fuie  shall  enure  as  a  release.  6  Re/i,  7.  44.  Te- 
nant in  tail  suffers  a  recovery,  that  his  issue  may  avoid  ;  he  him- 
self shall  be  estopped  and  concluded  by  it*  and  may  not  demand 
the  land  against  his  own  recovery.    3  Re/i.  3. 

The  taking  of  a  lease  by  indenture  of  a  man's  own  land,  whereof 
he  is  seized  in  fee,  is  an  cstop/iel  to  ciaim  the  fee  during  the  term. 
Moor,  Cet.  323.  And.  121,  A  lease  is  made  to  one  man  for  eighty 
years,  and  then  to  another  by  deed  indented  for  the  same  term, 
his  second  lease  may  be  good  by  way  of  estoppel :  aud  if  the  fU>!. 
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determine  by  surrender,  forfeiture,  Sec.  the  second  lessee  shall 
have  the  land,  CV  Rep,  155.  If  a  lessor*  at  the  time  of  making; 
the  lease,  hath  nothing  in  the  land,  but  after  he  gets  it  by  pur- 
chase or  descent,  it  is  a  good  lease  by  tstbpfieL  Dyer,  256.  Plowd. 
344.  Co.  Liitt*  47.  A  recital  in  a  deed  shall  not  estop  a  person, 
unless  it  be  of  a  particular  fact,  or  where  it  is  material  t  when  it 
may  be  an  estop  pel.    Cro.  Eiiz, 

The  lord,  by  deed  indented,  reciting  that  his  tenant  holds  of 
him  by  such  services,  whereas  he  doth  not,  confirms  to  the  tenant, 
saving  the  services  ;  it  is  no  citoppd  to  the  tenant,  35  lien*  VI- 
33,  Ptoivd.  I  GO.  If  one  make  a  deed  by  duress  of  imprisonment, 
and  when  he  is  at  large  makes  a  defeasance  to  It ;  he  is  estopped 
to  say  it  was  per  duress*  Rro.  Dffeas.  17.  Where  the  condi- 
tion of  a  bond  is  in  the  particularity*,  as  to  enfeoff S.  of  thei 
manor  of  £>►  or  to  pay  such  a  sum  of  money  as  he  stands  bound  to 
pay  to  IV.  S.  or  to  stand  to  the  sentence  of  /.  5.  in  a  matter  of 
tithes  in  question  between  them;  here  the  party  is  estopped  to 
deny  any  of  these  things?  which  in  the  condition  he  did  grant;  but 
if  a  condition  be  in  the  generality^  to  enfeoff  one  of  all  his  lands 
in  D.  or  to  be  nonsuit  in  ail  actions,  Sec,  it  is  no  estoppel.  -Dye^ 
196.     18  Edw.  I  V.  54. 

If  a  man  in  pleading  confess  the  tiling  he  is  charged  with,  he 
cannot  afterwards  deny  it:  though  a  plaintiff  shall  not  be  es- 
topped to  allege  any  thing  against  that  wrhich  before  he  hath  said 
in  his  writ  or  declaration ;  and  one  may  not  be  estopped  by  the 
record  upon  which  he  was  nonsuited.  21  J&n;  VII.  24.  3  Leon. 
Ill;  17. 

An  estoppel  ought  to  be  certain  and  affirmative)  and  a  matter 
alleged  that  is  not  traversable,  shall  not  estop;  one  may  not  be 
estopped  by  acceptance  before  his  title  accrued  ;  an  eitojffiet  must 
be  insisted  and  relied  on;  and  where  there  is  ejtofiftei  against  estop  i 
fit!*  it mils  the  matter  at  large.  Co.  Lite*  352*  I  fob.  207.  E&to/ipeh 
arc  to  be  pleaded  relying  on  the  estoppel;  without  demanding  judg- 
ment si  actio*  &c,    4  Reft,  53.    Sec  tit.  Pleading. 

If  a  verdict  be  found  on  any  factor  title,  distinctly  put  m  issue  in 
an  action  of  trespass,  such  verdict  may  be  pleaded  by  way  of  es- 
toppel in  another  action  between  the  same  parties  or  their  privies* 
in  respect  of  the  same  fact  or  title.    3  Eaxt*s  Rep*  346, 

ESTOVERS,  See  til.  Common  of  Estovers.  This  word  hath 
been  taken  for  any  kind  of  sustenance  5  as  Rracton  uses  it  for  that 
sustenance  or  allowance,  which  a  man  committed  for  felony  is  to 
have  out  of  his  lands  or  goods  for  himself  and  his  family  during 
his  imprisonment.  Bract,  lib.  3,  tract.  2.  cap.  18,  And  the  stat.  6 
Rdiv.  V*  capr  3.  applies  it  to  an  allowanrc  in  meat,  clothes,  &c«  In 
■vliich  sense  it  has  been  used  for  a  wife's  alimony. 

EsTovKinis  n.\n Junius,  Writ  dr.  A  writ  at  common  law,  for  a 
woman  divorced  from  her  husband*  a  tnfttjsd  et  thoro^  to  recover  her 
alimony*,  sometimes  called  her  estovers.  1  6.  See  lit.  Baron 
and  Feme. 

EST  RAY,  crtvahura,  from  the  old  Fr.  tstrayeurS)  Is  any  va- 
luable animal  that  is  not  wild,  found  within  a  lordship,  and  whose 
owner  is  not  known.  In  which  case,  if  it  be  tried  and  proclaimed 
according  to  law,  in  the  church,  and  two  nearest  market-towos, 
on  two  market  days*  and  is  not  claimed  by  the  oWn'sr  within  a  yew 
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and  a  day,  ii  belongs  lo  LLe  king ;  and  now,  most  commonly,  by 
grant  or  the  crown,  to  the  lord  of  the  liberty.    Brir.  cap.  17. 

It  h;is  been  suggested  that  the  true  reason  of  the  law  thus  giv- 
ing the  est  ray  to  the  king  or  his  grantee,  and  not  to  the  finder, 
is,  that  the  owner  has  thus  the  best  chance  of  having  his  property 
restored  to  him  j  and  it  lessens  tho  temptation  to  commit  thefts,  as 
it  prevents  a  man  from  pretending  that  he  had  found  as  an  cstray, 
what  he  had  actually  stolen:  or,  according  to  the  vulgar  phrase, 
that  he  had  found  which  never  was  lost. 

Any  beasts  may  be  cstrays,  that  are  by  nature  tame  or  reclaim- 
able,  and  in  which  there  is  a  valuable  property,  as  s  firefly  oxen, 
sn>iut\  and  horses.  Bill  animals  upon  which  the  law  sets  no  value, 
as  a  dog  or  cat ;  ami  animal  a  ./ir*  nature,  as  a  bear  or  wolf,  can- 
not be  considered  as  cstrays-  I  Comm.  298*  Swans  may  be  es- 
traySi  but  no  other  fowl,  and  are  to  be  proclaimed,  &c.  l  Roll, 
Abt.  S7&.  If  the  beast  stray  to  another  lordship  within  the  year, 
after  it  hath  been  an  array,  the  first  lord  cannot  retake  it,  for 
until  ihe  year  and  day  be  past,  and  proclamation  made  as  afore* 
said>  he  hath  no  property;  and  therefore  the  possession  of  the 
second  lord  ii  good  against  him.  Cro.  Jiliz.  7 1 6.  Finch's  X*  177, 
IF  the  cattle  were  never  proclaimed,  the  owner  may  take  them 
at  any  time  :  and  where  a  beast  is  proclaimed  as  the  Jaw  directs, 
if  the  owner  claims  it  in  a  year  and  a  day,  he  shall  have  it  again  ; 
but  must  pay  the  lord  for  keeping.  1  Roil.  Mr,  879*  Fi?ichy  177. 
But  if  any  person  finds  and  takes  care  of  another's  property,  not 
being  entitled  to  it  as  an  est  ray,  the  owner  may  recover  it  or  its 
value,  without  paying  the  expenses  of  keeping.  2  Black.  Rift* 
1 1  I  T* 

An  owner  may  seize  an  estray,  without  telling  the  marks,  or 
proving  the  property,  (which  maybe  done  at  the  trial,  if  contested,) 
and  tendering  amends  generally,  is  good  in  this  casc>  without 
showing  tie  particular  sum  ;  because  the  owner  of  the  estroy  is  no 
wrongdoer,  and  knows  net  how  long  it  has  been  in  the  possession 
of  the  lord,  which  makes  it  different  from  trespass,  where  a 
certain  sum  must  Lc  tendered.  2  $al£.  C86.  In  case  of  an  estray 
the  lord  ought  to  make  a  demand  of  w  hat  the  amends  should  be 
for  the  keeping ;  and  then  if  the  party  thinks  the  demand  unreason- 
able, he  must  tender  sufficient  amends  ;  but  if  what  he  tenders 
is  not  enough,  the  lord  shall  take  issue,  and  it  is  to  be  settled  by 
the  jury*  JVbw,  144.  A  beast  estray  is  not  to  be  used  in  any  man- 
ner, except  in  case  oT  necessity  j  as  to  milk  a  cow,  or  the  like, 
but  not  to  ride  a  horse.  Cro.  Jac.  148*  1  Roll,  GTS.  Rsirays  of 
the  forest  are  Mentioned  in  the  statute  of  27  Her..  VHI-  cafi.  7. 
The  king's  cattle  cannot  be  cstrays  or  forfeited,  &c. 

EbTREAT,  exttactum]!\  The  true  extract,  copy,  or  note,  of 
some  original  writing  or  record,  and  especially  of  Jtnest  amercc- 
meritsy  &e.  imposed  on  the  rolls  of  a  court,  to  be  levied  by  the 
bailiff  or  other  officer.  Fitz.sV.  J?.  57.  76,  See  stats.  WtstirL  1  ha  3 
Mdiv.  L  r.  45.  tVestvt.  %  IS  Edtb.  h  r.  3.  27  Kd-xi>.  I.  I,  c.  2. 
3  Her..  VII,  c  S.  22  Sc  23  Car.  II.  c.  22.  4  k.  5  W.  M.  c.  24, 
3  Geo.  L  <%  15.  §  12. 
ESTRECIATUS,  $tmigfittne33  applied  to  roads,  7?.  HovedeTt. 

ft. 


EST 


443 


ESTREPE,  Fr.  tstvofucr**}  To  make  spoil  in  lands  to  the  da- 
mage of  another,  as  of  the  reversioner,  kc. 

ESTREPEMENT,  €*&epQmtmttm%  from  the  Fi\  esfrofiier,  mu- 
tilare,  or  from  the  Lat,  extirfwe.~]  Any  spoil  made  hy  tenant  for 
life,  upon  any  lands  or  woods,  to  the  prejudice  of  him  in  reversion : 
it  also  signifies  the  making  land  barren  by  continual  ploughing. 
Stat*  6  Edwt.  L  ca/i.  13.  It  seems  by  the  derivation  that  extreftement 
is  the  unreasonable  drawing  away  the  heart  of  the  ground*  by 
ploughing  and  sowing  it  continually,  without  manuring  or  other 
good  husbandry,  whereby  it  is  impaired ;  and  yet  cvtrQpier  signify- 
ing mulilarc,  may  no  less  be  applied  to  the  cutting  down  trees,  or 
lopping  them  further  than  the  law  allows.  In  ancient  records  we 
often  find  vastutn  et  estrcftamcjitum  Jact-rc;  to  make  strip  and  waste. 

This  word  is  used  for  a  writ,  which  lies  in  two  cases;  the  one, 
by  the  stat.  of  Gfouc.  6  Edna,  I.  c .  1 3.  when  a  person  having  an 
action  depending,  as  a  farmeddnt  writ  of  right,  See.  sues  to  pro- 
hibit the  tenant  from  making  waste  during  the  suit;  the  other  is  for 
the  demandant,  who  is  adjured  to  recover  seisin  of  the  land  in 
question,  after  judgment  and  before  execution  sued  hy  the  writ  of 
habere  facias  possessionem^  to  pre  rent  waste  being  made  till  he  gets 
into  possession.  Heg.  Orig:  76.  Hcg.  Judic.  33.  Fitz,  M  B. 
60,  61.  3  Inst.  323. 

In  suing  out  these  two  writs,  this  difference  was  formerly  obser- 
ved ;  that  in  actions  merely  possessory,  where  no  damages  arc 
recovered,  a  writ  of  estreficmtnt  might  he  had  at  any  time  fiend  mi  e 
lite^  nay,  even  at  the  lime  of  suing  out  the  original  writ  or  first 
process  :  but  in  an  action  where  damages  were  recovered,  the  de* 
mandant  could  only  have  a  writ  of  cstrrftemcnt,  if  he  was  appre- 
hensive of  waste,  after  verdict  had;  for  with  regard  to  waste  done 
before  the  verdict  was  given,  it  was  presumed  the  jury  would 
consider  that  in  assessing  the  damages,  Mtz*  At  B.  fyQ,  61 .  But  now 
it  seems  to  be  held  by  an  equitable  construction  of  the  stat,  of 
Gfouc  and  in  advancement  of  the  remedy,  that  a  writ  of  cslrej 'ic~ 
mcnt  to  prevent  waste,  may  be  had  in  every  stage,  as  well  of  such 
actions  wherein  damages  are  recovered,  as  of  those  wherein  only 
possession  is  had  of  the  lauds  \  for  perhaps  the  tenant  may  not  he 
able  lo  satisfy  the  demandant  his  full  damages.  Ibid.  61.  And 
therefore  now  in  on  action  of  waste  itself  to  recover  the  place 
wasted,  and  also  damages,  a  writ  of  cstrrfienwnl  will  lie  as  well 
before  as  after  judgment.  For  the  plaintiff  cannot  recover  damages 
for  more  waste  than  is  contained  in  his  original  complaint :  neither 
is  he  at  liberty  to  assign  or  give  in  evidence  any  waste  made  after 
suing  out  the  writ ;  it  is  therefore  reasonable  that  he  should  have 
this  writ  of  firtvetitiyc  justice,  since  he  is  in  his  present  suit  de- 
barred of  any  further  remedy,    5  Heft.  115. 

If  a  writ  of  esirefiement  forbidding  waste,  he  directed  and  deli- 
vered to  the  tenant  himself,  as  it  may  be,  and  he  afterwards  pro- 
ceeds to  commit  waste,  an  action  may  be  can  ted  on  uuon  the  found- 
ation of  this  writ,  wherein  the  only  plea  of  the  tenant  can  be, 
nun  fecit  vaslum  contra  fiTdftiSiiianemj  and  if  upon  verdict  it  be 
found  that  he  did,  the  plaintiff  may  recover  costs  and  damages ; 
or  the  party  may  proceed  to  punish  the  defendant  for  the  contempt, 
Muort  100, 

As  a  writ  of  tstrepement  may  be  directed  either  to  the  tenant 
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and  his  servants,  or  to  the  sheriff  i  if  it  be  directed  to  the  tenant 
and  his.  servant]  and  they  are  duly  served  with  it,  if  they  afterwards 
commit  waste,  they  may  be  committed  to  ptison  for  this  contempt 
of  the  writ.  But  it  is  said  not  to  be  so  when  directed  to  the  sheriff} 
because  he  may  raise  the  fiosse  eomitatiis  to  resist  them  who 
make  waste.  Hob.  85,  Though  it  hath  been  adjudged,  that  the 
sheriff  may  likewise  imprison  offenders  if  he  be  put  to  it;  and 
that  he  may  make  a  warrant  tu  others  to  do  it.  5  Reft.  115.  2 
lust.  329. 

The  writ  of  est  refitment  lies  properly  where  the  plaintiff  in  a 
real  action  shall  not  recover  damages  by  his  action ;  and  as  it  were 
supplies  damages ;  for  damages  and  costs  maybe  recovered  for  waste 
alter  the  writ  of  cstreficment  is  brought.  See  Mooi\  loo,  2  hist,  328. 
If  tenants  commit  waste:  in  houses  assigned  a  feme  for  dower,  on 
her  bringing  action  of  dower,  writ  of  estrcfiement  lies.  5  Reft.  I  IS, 
See  Cro.  Eliz.  Hi.  Movr,  622.  But  pending  a  of  flttrm&tyn 
between  coftareener$t  if  the  tenant  commit  waste,  this  writ  will  not 
be  granted ;  because  there  is  equal  interest  between  the  fiartirs,^  and 
the  writ  will  not  lie,  but  where  the  interest  of  ihe  tenant  is  to  be 
disproved.    Gcldsb.  50.    2  AW*.  Abr.  754* 

In  the  chancery,  on  filing  of  a  bill,  and  before  answer,  the 
court  will  gram  an  injunction  to  stay  waste,  8tc.  1  Lill.  547.  See 
tit.  Chancer  it  ^  Waste, 

ETHELING  or  jETHEUICG,  Sa.r.]  Signifies  noble,  and  among 
the  English  Sa.vofis,  it  was  the  title  of  the  prince,  or  the  king's 
eldest  son*    Camden.    See  Adeiing. 

EVASION,  evasio.]  A  subtle  endeavouring  to  set  aside  truth, 
or  to  escape  the  punishment  of  the  !aw;  which  will  not  be  endu- 
red. If  a  person  says  to  another  that  he  will  not  strike  him,  but 
will  give  him  a  pot  of  ale  to  strike  first,  and  accordingly  he  strikes, 
the  returning  of  it  is  punishable  ;  and  if  the  person  first  striking' 
be  killed,  it  is  murder;  ,/i?r ho  man  shall  ictrddb  (he  justice  cf  the  law 
by  such  a  firetenee  to  ewer  his  malice .  1  f£  P.  C\  81-  Nu  one 
may  plead  ignorance  of  the  taw  to  evade  it,  &c. 

EVENINGS.  The  delivery  at  even  or  night  of  a  certain  portion 
of  grass  or  corn,  Sec.  to  a  customary  tenant,  who  performs  the  ser- 
vice of  cutting,  mowing,  or  reaping  far  his  lord,  given  him  as  a 
gratuity  nr  encouragement.    Kennet's  Gloss. 

EVESDROPFERS,  See  Rave  s-dropfj  era. 

EVICTION,  from  evitico  to  overcome]  A  recovery  of  land, 
&c,  by  form  of  law.  If  land  is  evicted,  before  the  time  of  payment 
of  rent  on  a  lease,  no  rent  shall  be  paid  by  the  lessee.  10  Refi> 
128.  Where  lands  taken  on  extent  Eire  evicted  or  recovered  by 
better  title,  the  plaintiff  shall 'have  a  new  execution,  4  Hefi.  66. 
If  a  widow  is  evicted  of  her  dower  or  thirds,  she  shall  be  endow- 
ed in  the  other  lands  of  ihe  heir.  2  Datrv.  Abr.  670,  And  if  on 
an  exchange  of  lands,  cither  party  is  evicted  of  the  lands  given  in 
exchange,  he  may  enter  on  his  own  lauds.    4  Refi.  121. 

EVIDENCE. 

Evidentca.]  Proof  by  testimony  of  witness es3  on  oath ;  or  b\ 
writings  or  records. 
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It  is  called  evidence  because  thereby  the  point  in  issue  in  a  cause 
10  be  tried,  is  to  be  made  evident  to  the  jury ;  for  probationes  dtbent 
esse  evidentes  er  fiersftieua.  Co.  JLitt*  283.  The  evidence  to  a  jury 
ought  to  be  upon  the  oath  of  witnesses  j  or  upon  matters  of  record* 
or  by  deeds  proved,  or  other  like  authenticated  matter,  I  LilL  Jtr. 
547.  And  evidence  contamcth  testimony  of  witnesses,  and  all  other 
proofs  to  be  given  and  produced  to  a  jury  for  the  finding  of  any 
issue  joined  between  parties.    Co.  Liu.  283. 

The  system  of  evidence,  as  now  established  in  our  courts  of 
common  law,  is  very  full,  comprehensive,  and  refined  :  a  summary 
of  the  law  on  the  subject  is  here  presented. 

The  nature  of  the  present  work  will  not  allow  room  for  the 
numberless  nketies  and  distinctions  of  what  is,  or  is  not,  legal  evi- 
dence to  a  jury.  A  few  of  the  general  heads  and  leading  maxims 
relative  to  this  point,  as  well  in  civil  as  criminal  cases,  together 
with  some  observations  on  the  manner  of  giving  evidence,  are  tirst 
selected. 

Evidence,  as  has  been  already  remarked,  signifies  that  which 
demonstrates,  makes  evident  or  clear,  or  ascertains  the  truth  of 
the  very  fact  or  point  in  issue,  either  on  the  one  side  or  on  the 
other;  and  no  evidence  ought  to  be  admitted  to  any  other  point. 
There  fore  ,  upon  an  action  of  debt,  when  the  defendant  denies  his 
bond  by  the  plea  of  non  est  factum^  and  the  issue  is,  whether  it  be 
the  defendant's  deed  or  no,  he  cannot  give  a  release  of  this  bond 
in  evidence,  for  that  does  not  destroy  the  bond,  and  therefore  does 
not  prove  the  issue  winch  he  has  chosen  to  rely  upon,  viz.  that 
the  bond  has  no  existence. 

Again,  evidence  in  the  trial  by  jury  is  of  two  kinds,  either  that 
which  is  given  in  proof,  or  that  which  the  jury  may  receive  by 
their  own  private  knowledge.  As  to  the  latter,  see  tit.  Jury.  The 
former,  or  firoofs}  (to  which  in  common  speech  the  name  of  evi- 
dence is  usually  confined,)  are  either  written;  or fiaroiy  that  is  by 
word  of  mouth.  Written  proofs,  or  evidence,  are,  1  ■  Records ; 
and,  2.  Ancient  deeds  of  thirty  years,  standing,  which  prove  them- 
selves ;  but,  3.  Modern  deeds  ;  and,  4*  Other  writings,  must  be  at- 
tested and  verified  by  parol  evidence  of  witnesses.  And  the  one 
general  rule  that  runs  through  all  the  doctrine  of  trials  is  this,  that 
the  best  evidence  the  nature  of  the  case  will  admit  of  shall  always 
he  required,  if  possible  to  be  had ;  but  if  not  possible,  then  the 
best  evidence  that  can  be  had  shall  be  allowed.  For  if  it  be  found 
there  is  any  better  evidence  existing  than  is  produced,  the  very 
not  producing  it  is  a  presumption,  that  it  would  have  detected 
some  falsehood  that  at  present  is  concealed.  Thus,  in  order  to 
prove  a  lease  for  years,  nothing  else  shall  be  admitted,  but  die 
very  deed  of  lease  itself,  if  in  being ;  but  if  that  positively  be 
proved  to  be  burnt  or  destroyed,  (not  relying  on  any  loose  nega- 
tive, as  that  it  cannot  be  found,  or  the  like,)  then  an  attested  copy 
may  be  produced  ;  or  parol  evidence  given  of  its  contents.  So, 
no  evidence  of  a  discourse  with  another  will  be  admitted,  but  the 
man  himself  must  be  produced  ;  yet  in  some  cases,  (as  in  proof  of 
any  general  customs,  or  matters  of  common  tradition  or  repute,) 
the  courts  admit  of  hearsay  evidence,  or  an  account  of  what  per- 
sons deceased  have  declared  in  their  life-time ;  but  such  evidence 
infill  not  be  received  of  any  particular  facts.    So  too,  books  of  ao 
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counts,  or  shop-books,  are  not  allowed  of  themselves  to  be  given 
in  evidence  for  the  owner,  but  a  servant  who  made  the  entry  may 
have  recourse  to  them  to  refresh  his  memory  :  and,  if  such  ser- 
vant (who  was  accustomed  to  make  those  entries)  be  dead,  and  his 
hand  be  proved,  the  book  may  be  read  in  evidence.  Bull.  M  Pr 
283,  283.  Sadk*  2$5>  But  as  this  kind  of  evidence,  even  thus  re- 
gulated, would  be  much  too  hard  upon  the  buyer  at  any  long  dis- 
tance of  timet  the  stat.  7  Jac.  h  c.  12.  (the  pemicrs  of  which  seem 
to  have  imagined  that  the  books  of  themselves  were  evidence  at 
common  law)  confines  this  species  of  proof  to  such  transactions 
as  have  happened  within  one  year  before  die  action  brought ;  un- 
less between  merchant  and  merchant  in  the  usual  intercourse  of 
trade.  For  accounts  of  so  recent  a  date,  if  erroneous*  may  more 
easily  be  unravelled  and  adjusted. 

With  regard  to  parol  evidence,  or  witnesses,  there  is  a  process 
to  bring  them  in  by  writ  of  svbfiana  ad  testificandum;  which  com- 
mands them,  laying  aside  all  pretences  and  excuses,  to  appear  at 
the  trial,  on  pain  of  one  hundred  pounds  to  be  forfeited  to  the  king  ; 
to  which  the  stat*  5  EHz.  c.  9.  has  added  a  penalty  of  10/.  to  the 
party  aggrieved,  and  damages  equivalent  to  the  loss  sustained  by 
want  of  his  evidence-  But  no  witness,  unless  his  reasonable  ex- 
penses be  tendered  him,  is  bound  to  appear  at  alt ;  nor  if  he  ap- 
pearsj  is  he  bound  to  give  evidence  till  such  charges  are  actually- 
paid  him  ;  except  he  resides  within  the  bills  of  mortality,  and  is 
summoned  to  give  evidence  within  the  same.  This  compulsory 
process,  to  bring  in  unwilling  witnesses,  and  the  additional  terrors 
of  an  attachment  in  case  of  disobedience,  are  of  excellent  use  in 
the  thorough  investigation  of  truth. 

All  witnesses,  of  whatever  religion  or  country,  that  have  the 
use  of  their  reason*  are  to  be  received  and  examined,  except  such 
as  arc  infamous*  or  such  as  are  interested  in  the  event  of  the  cause. 
All  others  are  competent  witnesses;  though  the  jury,  from  other 
circumstances,  will  judge  of  their  credibility.  Infamous  persons 
are  such  as  may  be  challenged  as  jurors,  propter  delictum  ;  and 
therefore  shall  never  be  admitted  to  give  evidence  to  inform  that 
jury,  with  whom  they  were  too  scandalous  to  associate.  Interest- 
ed witnesses  may  be  examined  upon  a  voir  dire,  if  suspected  to  be 
secretly  concerned  in  the  event ;  or  their  interest  may  be  proved 
in  court.  Which  last  is  the  only  method  pf  supporting  an  objec- 
tion to  the  former  class;  for  no  man  is  to  be  examined  to  prove 
his  own  infamy.  And  no  counsel,  attorney,  or  other  person,  en- 
trusted with  the  secrets  of  the  cause  by  the  party  himself,  shall  be 
compelled,  or  perhaps  allowed,  to  give  evidence  of  such  conver- 
sation or  matters  of  privacy,  as  came  to  his  knowledge  by  virtue 
of  such  trust  and  confidence :  but  he  may  be  examined  as  to  mere 
matters  of  fact,  as  the  execution  of  a  deed,  or  the  like,  which 
might  have  come  to  his  kuowledge  without  being  entrusted  in  the 
cause.    Bull,  JV.  P.  284-    1  Vent.  97, 

One  witness  (if  credible)  is  sufficient  evidence  to  a  jury  of  any 
single  fact ;  though,  undoubtedly,  the  concurrence  of  two  or  more 
corroborates  the  proof.  Yet  our  law  considers  that  there  are 
many  transactions  to  which  only  one  person  is  privy,  and  there- 
fore does  not  oiwtyt:  demand  the  testimony  of  two,  as  the  civil  law 
requires. 
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Positive  proof  is  always  required,  where  from  the  nature  of  the 
case  it  appears  it  might  possibly  have  been  had.  But]  next  to 
sitive  proof,  circumstantial  evidence,  or  the  doctrine  of  firesumft- 
iiptt*!  must  lake  place ;  for  when  the  fact  itself  cannot  be  demon- 
stratively evinced,  that  which  comes  nearest  to  the  pi  oof  of  the 
fact  is  the  proof  of  such  circumstances  which  either  necessarily  ov 
usually  attend  such  facts  j  and  these  are  called  presumptions,  winch 
arc  only  to  be  relied  upon  till  the  contrary  be  actually  proved. 
Stabitur prucsum/uioni  donee probetur  in  eontrtirium.  Co.  Lite.  373, 
Violent  presumption  is  many  limes  equal  io  full  proof *  for  there 
those  circumstances  appear,  which  necessarily  attend  the  fact» 
Ibid.  (>.  As  if  a  landlord  sues  for  rent  due  at  Alichaelmas,  1754, 
and  the  tenant  cannot  prove  the  payment,  but  produces  an  acquit- 
tance for  rent  due  at  a  subsequent  time,  in  full  of  all  demands,  this 
is  a  violent  presumption  of  bib  having  p^iid  the  former  rent,  and 
is  equivalent  to  full  proof;  for  though  the  actual  payment  is  not 
proved,  yet  the  acquittance  in  full  of  all  demands  is  proved,  which 
could  not  be  without  such  payment ;  and  it  therefore  induces  so 
forcible  a  presumption,  that  no  proof  shall  be  admitted  to  the  con- 
trary. Gild.  Kx'id.  16 1,  Probable  presumption  arising  from  such 
circumstances  as  usually  attend  the  fact,  huth  also  its  due  weight : 
as  if,  in  a  soil  lor  t  ent  due  in  1754,  the  tenant  proves  the  payment 
of  the  rent  due  in  1755,  this  will  prevail  to  exonerate  the  tenant  ; 
(Co.  Lilt.  373.)  unless  it  be  clearly  shown  that  the  rent  of  1754 
ttfas  retained  for  some  special  reason,  or  that  there  was  some 
fraud  or  mistake  ;  for  otherwise  it  will  be  presumed  to  hate  been 
paid  before  that  in  1755,  as  it  is  most  usual  to  receive  first  the  rents 
of  longest  standing.  Light,  or  rash  presumptions,  have  no  weight 
or  validity  at  all. 

The  oath  administered  to  the  witness,  is  not  only  that  what  he 
deposes  shall  be  true,  but  that  he  shall  also  depose  the  whole 
truth  :  so  that  he  is  not  to  conceal  any  part  of  what  he  knows,  whe- 
ther interrogated  particularly  to  that  point  or  not.  And  all  this 
evidence  is  to  be  given  in  open  court,  in  the  presence  of  the  par- 
ties, their  attorney,  the  counsel,  and  all  by-standers,  and  before 
tHe  judge  and  jury  \  each  party  having  liberty  to  except  to  its  com- 
petency, which  exceptions  are  publicly  stated,  and  by  the  judge 
are  openly  and  publicly  allowed  or  disallowed,  in  the  face  of  the 
country.  And  if  either  in  his  directions  or  decisions  he  misstates 
the  law  bj  ignorance,  inadvertence,  or  design,  the  counsel  on  ei- 
ther side  may  requit  e  him  publicly  to  seal  a  bill  of  excretions  ; 
stating  the  point  wherein  he  is  supposed  to  err :  See  tit,  Bill  of 
IZxcefttioiis.  Or  if  the  legal  effect  of  a  record  or  other  evidence 
is  doubted,  this  may  he  tiled  on  a  demurrer  to  evidence  ;  see  that 
title-    3  Comm.  367 — 372. 

The  true  theory  of  evidence  is  admirably  explained  in  Hull.  JV. 
P*  part  VL  from  Gilbert's  Law  of  Evidence ;  and  it  concludes 
with  taking  a  view  of  all  the  general  rules  of  evidence  together, 
from  whence  the  following  abstract  is  given. 

I,  The  first  general  rule  is,  that  the  best  evidence  must  be  given 
that  the  nature  of  the  thing  is  capable  of.  The  true  meaning  of 
this  rule  is,  that  no  such  evidence  shall  be  brought  as  ex  naturd  rci 
supposes  still  a  greater  evidence  behind,  in  the  party's  possession 
or  power,  for  such  evidence  is  altogether  insufficient  and  proves 
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nothing.  But  if  it  is  proved  that  an  original  deed,  will,  Sec.  U  in 
the  hands  of  the  adverse  party,  or  is  destroyed  without  default  of 
the  party  who  ought  to  produce  it,  a  copy  will  be  admitted  j  because 
then  such  copy  is  the  best  evidence. 

2.  No  person  interested  in  the  question  can  be  a  witness.  There 
is  no  rule  in  more  general  use^  and  none  that  is  so  little  under- 
stood, See  1  Term  Rcfi.  302.  And  there  are  some  exceptions  to 
it;  c  1.  A  party  interested  will  be  admitted  in  a  criminal  prose- 
cution in  most  instances ;  2.  He  may  be  admitted  for  the  sake  of 
trade  and  the  common  usagu  uf  bus  in  ess  ;  as  porters,  apprentices, 
&c.  to  prove  delivery  of  Roods,  &c.  though  it  tend  to  clear  them- 
selves of  neglect.  See  3  Term  He/:.  29.  Str.  647.  1083.  3,  Where 
no  other  evidence  is  reasonably  to  be  expected.  4.  Where  he  ac- 
quires the  interest  by  his  own  act*  after  the  parly  who  calls  him  as 
a  witness  has  a.  right  to  his  evidence,  5.  Where  the  possibility  of 
interest  is  very  remote.  See  1  Term  Hefu  163,  164.  and  more  at 
length,  this  tit  dsv.  II*  1. 

By  stat.  46  Gee.  III.  c  37.  it  is  expressly  declared,  that  a  witness 
cannot  by  law  refuse  to  answer  a  question  relevant  to  the  matter 
in  issue,  (the  answering  of  which  has  no  tendency  to  accuse  him- 
self, or  to  expose  him  to  penalty  or  forfeiture  of  any  nature  what- 
soever,) by  reason  only,  or  on  the  sole  ground  that  the  answering 
of  such  question  may  establish  or  tend  to  establish  that  he  owes  a 
debt,  or  is  otherwise  subject  to  a  civil  suit,  either  at  the  instance 
of  his  majesty,  or  of  any  other  person  ov  persons. 

3.  The  third  general  rule  is,  that  hearsay  is  no  evidence.  For 
no  evidence  is  to  be  admitted  but  what  is  upon  oath,  and  if  the 
first  speech  were  without  oath,  another  oath  that  there  was  such  a 
speecli  makes  it  no  more.  Besides,  if  the  speaker  be  living,  it  is 
not  the  best  evidence.  But  hearsay  has  been  admitted  in  corro- 
boration of  a  witness's  testimony. 

4.  In  all  cases  where  a  general  character  or  behaviour  is  put  in 
issue,  evidence  of  particular  facts  may  be  admitted;  but  not  where 
it  comes  in  collaterally. 

5.  Ambiguitas  verborum  latens  verifications  &i4/!fiteiiirt  nam  quod 
ex  facia  oritur  izntbiguum^  -vtiificatione-  jacti  toltitur. 

fi.  In  every  issue  the  aflirmative  i*  to  be  proved.  A  negative 
cannot  regularly  be  proved,  and  therefore  it  is  sufficient  to  deny 
what  is  simrmed  until  it  be  proved  :  but  when  the  affirmative  is 
proved,  the  other  party  may  contest  it  with  opposite  proofs,  ot 
some  matter  or  proposition  totally  inconsistent  with  what  is  af- 
firmed. 

Where  the  issue  is  on  the  life  or  death  of  a  person  once  ex- 
isting, the  proof  lies  on  the  party  asserting  the  death.  2  East'e 
lief u  3  12 1 

Where  the  law  presumes  the  affirmative  of  any  fact,  the  nega- 
tive of  such  fact  must  be  proved  by  the  party  averring  it  in  plead- 
big;     3  $Wf*s  lief:.  \92. 

7.  No  evidence  need  be  given  of  what  is  agreed  by  the  plead- 
ings. For  the  jury  are  only  sworn  to  try  the  matter  in  issue  be- 
tween the  parties,  so  that  nothing  else  is  properly  before  them. 

S.  Whensoever  a  man  cannot  have  the  advantage  of  the  special 
matter  by  pleading,  he  may  give  it  in  evidence  on  the  general 
-issue.    Sec  tit.  Pleading. 
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9,  If  the  substance  of  the  issue  be  proved*  it  is  sufficient.  As 
to  this,  set  also  tit.  Pleading  Modo  et  Forma, 

The  doctrine  of  evidence  in  criminal  cases  is,  in  most  re- 
spects, the  same  as  that  upon  civil  actions.  There  are,  however, 
a  few  leading  points,  wherein  by  several  statutes  and  resolutions  a 
difference  is  made  between  civil  and  criminal  evidence. 

1.  In  all  cases  of  high  treaton^  petit  treason,  and  misprision  of 
treason,  by  stats,  1  Ed&.  VI.  e.  12.  and  5  &  6  £du>.  VI.  c.  11. 
two  lawful  witnesses  are  required  to  convict  a  prisoner ;  unless  he 
shall  willingly  and  without  violence  confer*  the  same.  By  stat.  1 
&  2  P.  cj*  M.  c.  10.  a  farther  exception  is  made  as  to  treasons  in 
counterfeiting  the  king's  seals  or  signatures,  and  treasons  con- 
cerning coin  current  within  this  realm ;  and  more  particularly  by 
r.  11.  the  offences  of  importing  counterfeit  foreign  money  current 
in  tliis  kingdom,  and  impairing,  counterfeiting,  or  forging  any 
current  coin.  The  stats.  8  6c  9  Wm*  IIL  c.  25,  IS  St  16  Geo.  IL 
c*  28.  in  their  subsequent  e  xtensions  of  this  species  of  treason,  do 
also  provide,  that  the  offenders  may  be  indicted,  arraigned,  tried, 
convicted,  and  attainted,  by  the  like  evidence,  and  in  such  man- 
ner and  form  as  may  be  had  and  used  against  offenders  lor  coun- 
terfeiting the  king's  money.  But  by  stat.  7  U'm,  111.  e.  3  in  prose- 
cutions for  these  treasons  to  which  that  act  extends,  the  same  rule 
(of  requiring  two  witnesses)  is  again  enforced  \  with  this  addition, 
that  the  confession  of  the  prisoner,  which  shall  countervail  the  ne- 
cessity of  such  proof,  must  be  in  Often  court.  In  the  construction 
of  which  act  it  hath  been  hoiden,  that  a  confession  of  the  prisoner, 
taken  out  of  courts  before  a  magistrate  or  person  having  compe- 
tent authority  to  take  it,  and  proved  by  two  witnesses,  is  sufiicient 
to  convict  him  of  treason.  Foxier,  240.  244.  But  hasty  unguard- 
ed confessions,  made  to  persons  having  no  such  authority,  ought 
not  to  be  admitted  as  evidence  under  this  statute.  And,  indeed, 
even  in  cases  of  felony  at  tbe  common  law,  they  arc  the  weakest 
and  most  suspicious  of  ail  testimony;  ever  liable  to  be  obtained  by 
artifice,  false  hopes,  promises  of  favour,  or  menaces  ;  seldom  re- 
membered accurately,  or  reported  with  due  precision  mf  and  inca- 
pable in  their  nature  of  being  disproved  by  other  negative  evi- 
dence. By  the  same  stat.  7  Wm.  111.  c.  3.  il  is  declared,  that  both 
witnesses  must  be  to  the  same  overt  act  of  treason  ;  or  one  to  one 
overt  act,  and  the  other  to  another  overt  act  of  the  same  species  of 
treason,  and  not  of  distinct  heads  or  kind*:  and  no  evidence  shall 
be  admitted  to  prove  any  overt  act  not  expressly  laid  in  the  in- 
dictment. See  2  State  Trials  144.  Foster,  235.  And,  therefore, 
in  Sir  John  Femaick's  case,  in  King  H'itliamfh  time,  wher,e  there 
was  but  one  witness,  an  act  of  parliament  (stat.  8  Wm.  IIL  r*  4-) 
was  made  on  purpose  to  attaint  him  of  treason,  and  he  was  exe- 
cuted. 5  State  Trials,  40.  But,  in  almost  every  other  accusation, 
one  positive  witness  is  sufficient;  except  in  cases  of  indictments 
for  perjury,  where  one  witness  is  not  sufficient,  because  then  there 
js  only  one  oath  against  another.    10  Mod.  194- 

2.  From  the  reversal  of  Colonel  Sydney's  attainder  by  act  of  par- 
liament, in  1689,  (8  State  TviaU,  472.)  it  may  be  collected,  that 
the  mere  similitude  of  hand-writing  in  two  papers  shown  to  a  jury, 
without  other  concurrent  testimony)  is  no  evidence  that  both  were 

Vol.  IL  3  L 


450 


EVIDENCE. 


written  by  the  same  person.  2  Hawk.  P+  C.  43 i.  yet  undoubtedly 
the  testimony  of  witnesses,  well  acquainted  with  the  party's*  band, 
cTaat  they  believe  the  paper  in  question  to  have  been  written  by 
him,  is  evidence  to  be  left  to  a  jury.  Lord  Preston's  case,  Aj. 
1690*  4  State  Trials,  463.  Francia's  case,  A.  D.  1716.  6  State 
7Wafr,  69.  Layer's  case,  A.  D.  1722.  Ibid.  279.  Henzey's  case,  A. 
D.  175  3.  4  ,5Krr.  644-  See  fiost,  II.  3. 

All  presumptive  evidence  of  felony  should  be  admitted  cau- 
tiously: for  the  law  holds  that  it  is  better  that  ten  guilty  persons 
escape,  than  that  one  innocent  suffer.  And  Sir  Matthew  Hale,  in 
particular,  lays  down  two  rules  most  prudent  and  necessary  to  be 
observed.  L  Never  to  convict  a  man  for  stealing  the  goods  of  a 
person  unknown,  merely  because  he  will  give  no  account  how  ho 
came  by  them,  unless  an  actual  felony  be  proved  of  such  goods ; 
and,  2.  Never  to  convict  any  person  of  murder  or  manslaughter, 
till  at  loast  the  body  be  found  dead  :  on  account  of  two  instances 
he  mentions,  where  persons  were  executed  for  the  murder  of 
others,  who  were  then  alive,  but  missing,   2  Hale'&  P.  C\  2o<>. 

Lastly,  it  was  an  undent  and  commonly  received  practice,  (l 
State  Trials,  Jiassinij)  that  as  counsel  was  not  allowed  to  any  pri- 
soner accused  of  a  capital  crime,  so  neither  should  he  be  suffer- 
ed to  exculpate  himself  by  die  testimony  of  any  witnesses.  And 
therefore  it  deserves  to  be  remembered  to  the  honour  of  Mary  I. 
that  she  first  desired  such  evidence  to  be  received  in  a  court  of 
justice.  Afterwards  in  one  particular  instance  (when  embez- 
zling the  queen's  military  stores  was  made  felony  by  stat.  31  Eliz, 
c.  4.)  it  was  provided,  that  any  person  impeached  for  such  felony, 
w  should  be  received  and  admitted  to  make  any  lawful  proof  that 
he  could,  by  law  ful  witness  or  otherwise,  for  his  discharge  and  de- 
fence;" and  in  general  the  courts  grew  so  heartily  ashamed  of  a 
doctrine  so  uni  t  Mum  ble  and  oppressive,  that  a  practice  was  gra- 
dually introduced  of  examining  witnesses  for  the  prisoner,  but  not 
upon  oath.  2  Bulst.  147.  Cro.  Car.  292,  The  consequence  of 
this  still  was,  that  the  jury  gave  less  credit  to  the  prisoner's  evi- 
dence, than  to  that  produced  by  the  crown.  Sir  Edward  Coke  pro- 
tests  very  strongly  against  this  tyrannical  practice;  declaring  that 
he  never  read  in  any  act  of  parliament,  book,  case,  or  record,  thai 
in  criminal  cases  \\\t  party  accused  shall  not  have  witnesses  sworn 
for  him;  and  therefore  there  is  not  so  much  as  scintilla  juris 
against  it.  3  Ijist.  79,  See  also  2  Hale's  P.  C.  283.  and  his  Sum- 
maty,  264,  And  the  house  of  commons  were  so  sensible  of  this 
absurdity,  that  in  the  bill  for  abolishing  hostilities  between  England 
and  Scotland?,  (stat.  4  Jac.  I.e.  1.)  when  felonies  committed  by  En- 
glishmen in  Scotland,  were  ordered  to  be  tried  in  one  of  the  three 
northern  counties,  they  insisted  on  a  clause,  and  carried  it  against 
the  efforts  of  both  the  crown  and  the  house  of  lords,  against  the 
practice  in  the  courts  of  England^  and  the  express  law  of  £rsf~ 
iamty  }*  that  in  all  such  trials  for  the  better  discovery  of  the  truth, 
and  the  better  information  of  the  consciences  of  the  jury  trod  jus- 
tices, there  shall  be  allowed  to  the  party  arraigned  the  benefit  of 
such  credible  witnesses,  to  be  examined  upon  oath,  as  can  be  pro- 
duced for  his  clearing  and  justification."  At  length,  by  sui  7 
Wm.  III.  3,  tlie  same  measure  of  justice  was  established  through- 
out all  the  realm j  in  c'iscs  of  treason  within  the  act :  and  it  was 
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afterwards  declared,  by  stat.  I  jinn,  st.  2.  c.  9.  that  in  all  cases  of 
treason  and  felony)  all  witnesses  for  the  prisoner  should  be  exa- 
mined upon  oath,  in  like  manner  as  the  witnesses  against  Mm.  4 
Comm.  356 — 360. 

Having  given  the  foregoing  general  view,  more  minute  informa- 
tion on  this  subject  may  be  thus  classed  : 

I.  Of  written  Evidence  :  Wherein  of  Matter.?  of  Record*  as  alts 

of  iVintings  under  Seal?  and  other  Writing's,  and  Deposi- 
tions in  Chancery  or  other  Courts. 

II.  Unwritten  Evidence  -  Wherein*-* 

I.  Who  may  be  J  Witnesses. 

2>  Of  the  Aramber  of  Witnesses,  and  of  compelling  them 
to  appear  ;  as  also  of  the  Manner  of  their  giving  Evi- 
dence* 

3.  Of  paroly  presumptive)  and  hearsay  Evidence. 

I,  Evidence  by  records  and  writings  xs  where  acts  of  parliament, 
statutes,  judgments,  fines  and  recoveries,  proceedings  of  courts 
mid  deeds,  &c  Live  admitted  as  evidence.  A  general  act  of  par- 
liament may  be  given  in  evidence,  and  need  not  be  pleaded  ;  arid 
of  these  the  printed  Ratine-book  is  good  evidence  ;  but  in  the  case 
of  a  private  act,  a  copy  of  it  is  to  be  examined  by  the  records  of 
parliament,  and  it  is  to  be  pleaded,    Tfial*  per  pais?  177.  232. 

Local  or  personal  acts  of  parliament  printed  by  the  King's  print* 
cr  may  be  produced!  in  evidence,  if  they  have  a  clause  inserted 
in  them  for  that  purpose.    See  tit.  Statutes. 

The  gazette  has  been  held  evidence  of  all  acts  of  state.  5  Term 
Rep.  436.  So  the  articles  of  war,  printed  by  the  king's  printer, 
have  been  held  evidence  of  such  articles,  5  Term  Rejt.  442. 
446. 

Journals  and  other  proceedings  in  the  house  of  commons  have 
been  held  to  be  no  evidence.  State  Trials,  vol.  3.  470.  but  see 
page  800.  of  the  same  volume*  Journals  of  the  house  of  lards 
have  been  held  evidence  to  prove  an  address  of  the  lords  to  the 
kin$,  and  the  king's  answer.  5  Term  Rep.  K,  J$.  455.  A  history 
of  England,  or  printed  trial,  may  not  be  read  as  evidence.  1  Lilt. 
557.  Giittidcn's  Britannia  was  not  allowed  as  evidence:  But  it  has 
been  held,  that  a  history  may  be  evidence  of  the  genera!  history 
of  the  realm,  though  not  of  a  particular  custom,  kc.  Skin. 
Rep-  623. 

f\n  exemplification  of  the  enrolment  of  letters  patent  undir  die 
great  seal,  may  be  pleaded  in  evidence.  3  hist.  173.  This  ex- 
emplification is  a  copy  or  transcript  of  letters  patent  made  from* 
the  enrolment  thereof,  and  sealed  with  the  great  seal.  But 
neither  an  exemplification  nor  constat  was  pleadable  at  common 
iaw>  because  there  was  only  the  tenor  of  an  enrolment  \  and  the 
tenor  of  a  record  is  not  pleadable;  but  they  are  now  pleadable 
by  stats,  3  k  4  Edw.  VI.  c.  4.    13  Eliz.  e.  6, 

A  patent  may  be  exemplified  under  the  great  seal  hi  chancery ; 
and  also  any  record  or  judgment  in  any  of  the  courts  at  Westminster* 
under  the  proper  seal  of  each  court:  all  which  exemplifications 
may  be  given  in  evidence  to  a  jury.  1  Lill.  5tS3.  SAefi.  134.  A 
rule  made,  or  writ  filed,  in  any  court  at  Westminster ,  may  be  ex- 
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emplified  in  the  court  where  made  or  filed.  But  nothing  but 
matter  of  record  ought  to  be  exemplified.    3  Inst.  173. 

Records  and  enrolments  prove  themselves;  and  a  copy  of  * 
record  or  enrolment  sworn  lo>  may  be  given  in  evidence.  Co.  Liu. 
117.  262.  A  transcript  of  a  record  in  another  court  may  be 
given  in  evidence  to  a  jury.  I  Lilt.  Abrt  551.  There  is  a  differ- 
ence between  pleading  a  record*  and  giving  ihe  record  in  evidence; 
if  it  be  pleaded,  it  must  be  tctib  pede  »igiUit  or  the  judges  cannot 
judge  thereof:  Though  where  it  is  given  in  e\-idcnce,  if  h  be 
not  under  the  seal,  the  jury  may  find  the  same*  if  they  have  other 
good  matter  of  inducement  to  prove  it,    8tyleh  Rrp.  22. 

A  fine  or  recovery  may  be  given  in  evidence^  without  vouching 
the  roll  of  the  recovery  ;  for  the  part  indented  is  the  usual  evidence 
that  there  is  such  a  fine :  But  it  is  suit]  the  Jine  ought  to  be 
ahtfi&h  with  the  proclamations  under  seal*  10  Rep.  92.  %  Roll.  Abr, 
574. 

By  stat.  14  Geo.  II.  c.  20.  where  any  person  has  purchased,  or 
shali  purchase,  for  a  valuable  consideration,  any  estate,  whereof  a 
recovery  was  necessary  to  complete  the  title,  such  person,  and  all 
claiming  under  him,  having  been  in  possession  from  the  time  of 
such  purchase,  shall  and  may,  after  the  end  of  20  years  from  the 
time  of  such  purchase,  produce  in  evidence  the  deed,  making  a 
tenant  to  the  precipe,  and  declaring  the  uses;  and  the  deed  so  pro- 
cured (the  execution  thereof  being  duly  proved)  shall  be  deemed 
sufficient  evidence  that  such  recovery  was  duly  suffered,  in  case 
no  record  can  be  found  of  such  recovery,  or  the  same  should  ap- 
pear net  regularly  entered.  Provided  the  person  making  such 
deed  had  a  sufficient  estate,  and  power  to  make  a  tenant  to  the 
prgri/ie,  and  to  suffer  si:ch  common  recovery. 

A  record  of  an  inferior  court  hath  been  rejected  in  evidence, 
and  the  party  put  to  prove  what  was  done:  And  proceedings  of 
county  courts,  courts  baron,  6cc.  may  be  tried  by  a  jury ;  for  it  hath 
been  adjudged  that  they  cannot  be  proved  by  the  rolls  but  by  witness- 
es. Litt.  75.  But  court-rolls  of  a  court  baron,  when  shown,  are 
good  evidence;  and  in  many  cases,  copies  of  the  court  rolls  arc 
allowed  as  evidence.    Trials  per  paisy  178.  228. 

An  ancient  customary  of  a  manor,  delivered  down  with  the 
court- rolls  from  steward  to  steward,  although  not  signed  bv  any 
person*  is  good  evidence  to  prove  the  course  of  descent  within 
the  manor.    1  Term  Rep.  K.  B.  466. 

An  entry  in  the  court-rolls  of  a  manor,  stating  the  mode  of 
descent  of  lands  in  the  manor,  is  admissible  evidence  of  the  mode 
of  descent,  although  no  instances  of  any  person's  having  taken 
according  to  it  be  proved.    5  Term  Rep.  A*  Zf.  26. 

Enrolment  of  a  deed  is  proved  on  certifying  it  by  an  examined 
attested  copy ;  though  enrolment  of  a  deed  which  needs  no 
enrolments  or  by  which  the  estate  does  not  pass,  is  only  evidence 
to  some  purposes.   3  Lev,  387. 

By  stat.  10  Ann,  c.  18.  where  any  bargain  and  sale  enrolled  is 
pleaded  with  a  firofcrt,  the  party  to  answer  such  pro/err  may  pro- 
duce a  copy  of  the  enrolment. 

With  respect  to  the  production  of  deeds  in  evidence,  the 
general  rule  is,  that  the  deed  itself  must  be  given  in  evidence, 
and  must  be  proved  by  one  witness  at  the  least.    But  if  the  oppo- 
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*Uc  parly  produce  the  deed  on  notice,  it  shall  be  read  without 

any  proof  of  the  execution.    BuiL  -'V  Pt  254.    2  Term  Reft.  41, 

Ai]  ancient  deed  proves  itself,  where  possession  has  gone  ac- 
cordingly: But  later  deeds  must  be  proved  by  witnesses.  Co. 
Lit i.  % 

An  old  deed  proved  to  have  been  found  among  deeds  and  evi- 
dences of  lands,  may  be  given  in  evidence  to  u  jury  ;  though  the 
executing  of  ii  cannot  be  proved  and  made  out.  3  Scttk>  1 53. 
A  deed  maybe  good  evidence,  though  the  seal  is  broken  off:  And 
where  a  deed  is  burnt,  Sec-  the  judges  may  allow  it  to  be  proved 
by  witnesses,  that  there  was  such  a  deed,  and  this  be  given  in 
evidence.    I  Lev.  25. 

Every  instrument,  to  the  signing  of  which  there  is  a  witness, 
must  be  proved  by  that  witness,  if  living  and  to  be  found  :  or  by 
proving  the  hand-writing  of  the  witness,  in  case  he  is  dead,  or 
domiciled  in  a  foreign  country,  or  cannot  be  found,  so  that  there 
may  be  a  presumption  of  his  death.  Sec  7  Term  Hcfi.  K.  B,  266. 
1  Bos.  Uf.PulL  360,   2  East'*  R*fr<  163.250. 

A  deed,  though  sealed  and  delivered,  if  not  stamped  according 
to  act  of  parliament,  cannot  be  pleaded  or  given  in  evidence  in  any 
court.  See  stat-  5  Sc  6  W*  M.  c .  2 1 .  and  several  subsequent  statutes; 
the  latter  of  which  extended  to  bills,  notes,  receipts,  agreements, 
&c.  And  these  stamps  have  been  frequently  the  means  of  detect- 
ing forgeries;  for  the  stamp-office  put  secret  marks  on  the  stamps, 
which  from  time  to  time  are  varied :  so  where  a  deed  is  forged 
of  a  date  antecedent,  it  may  easily  be  discovered  by  stamps  being 
upon  it  not  in  use  at  the  time  it  bears  dLite.  A  deed  cannot  be 
proved  by  a  counterpart  of  it  or  copy,  if  the  original  is  in  being, 
and  may  be  had  ;  though  it  may  be  when  the  original  cannot  be 
procured.  Co.  Lilt.  225.  10  Reft.  92.  The  counterpart  of  an 
ancient  deed  hath  been  allowed  to  be  given  in  evidence.  AIwL 
Can.  225.  But  it  hath  been  held  that  the  counterpart  of  a  deed, 
without  other  circumstances,  is  not  sufficient  evidence;  unless 
in  case  of  a  fine,  when  a  counterpart  is  good  evidence  of  itself.  1 
Sulk.  237. 

Where  a  deed  was  canceled  by  fraud,  that  being  proved,  it  was 
allowed  to  be  evidence  in  an  action  under  the  deed-  HetL  138. 
The  recital  of  a  deed  is  no  evidence  without  showing  the,  deed ; 
or  proving  that  there  was  such  a  deed,  and  it  is  lost.  Co.  Litt. 
Z52.  Vaugh.  74.  Recital  of  a  lease,  in  a  deed  of  release,  is  good 
evidence  that  there  was  such  a  lease  against  the  releasor,  and  those 
claiming  under  him,  but  not  against  others,  except  there  be  proof 
that  there  was  such  a  lease.  1  Sulk.  286,  A  settlement  set  forth 
in  a  hill  in  chancery,  and  admitted  in  the  answer ;  and  where 
it  was  proved  that  the  deed  was  in  the  possession  of  such  a  one, 
&c.  hath  been  adjudged  a  good  evidence  of  the  deed  of  settlement 
where  not  to  be  found.  5  Mod.  384. 

The  probate  of  a  will,  when  k  concerns  personal  estate  only, 
may  be  given  in  evidence ;  But  where  title  of  lands  is  claimed 
under  a  will,  the  original  will  must  be  shown,  not  the  probate : 
Though  if  the  will  be  proved  in  the  chancery,  copies  of  the  pro- 
ceedings there  will  be  evidence.  2  HolL  Mr,  687.  Trial*  fierftaU^ 
234.  1  Sulk.  286.  and  Raym.  335.  In  certain  cases  the  ledger- 
book,  of  the  ecclesiastical  court  in  which  the  will  is  entered,  is  suf- 
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ficient  evidence,  being  a  roll  or  record  of  the  court.  Butt.  M  F. 
245,  246. 

A  bili  in  chancery  has  been  admitted  as  blight  evidence  against 
the  complainant :  But  see  7  Term  Reft*  K.  £.2.  that  it  is  no 
evidence  of  the  matters  stated  in  it,  not  even  of  those  on  which 
the  prayer  for  relief  h  founded  ;  except  perhaps  in  the  instance  of 
a  family  pedigree  set  forth  in  the  bill.  7  Tewi  JRcfl,  2.  n,  a.  An 
answer  in  chancer)-  is  evidence  against  the  defendant  himself, 
though  not  against  others,  1  Vent.  06.  Trials  per  /mis*  167.  But 
see  4  £a&t's  Rep.  53.  and  2  Bojt.  U  Pull,  548.  When  a  paity 
gives  an  answer  in  chancery  in  evidence  at  a  trial,  though  he  in- 
sist to  read  only  such  a  part  of  it,  yet  the  other  side  may  require 
to  have  the  whole  read.  5  Mod,  10.  As  in  case  of  a  writing  per- 
mitted to  be  read  to  prove  one  part  of  an  evidence,  which  may 
be  read  to  prove  any  other  part  of  the  evidence  given  to  the 
jury. 

Depositions  of  witnesses  in  chancery  between  the  same  parties, 
may  be  given  in  evidence  at  law,  if  the  witnesses  are  dead,  and 
the  bill  and  answer  proved.  Trial*  per  pais,  167,  207.  334.  Re- 
gularly depositions  in  chancery*  of  a  witness*  may  not  be  given  in 
evidence  if  he  be  alive;  unless  he  be  in  another  kingdom,  uoL  sub- 
ject to  the  dominion  of  our  kingu  Ibid.  $59.  But  depositions 
in  chancery,  after  answer  between  the  parties,  may  be  read  as 
evidence,  though  the  witnesses  are  not  dead,  if  they  eannot  be 
found  on  search.  Shower,  3,  1  Salk.  278.  Depositions  in  chan- 
cery in  ficrpetuam  ret  memoriam,  are  not  to  be  given  in  evidence,  so 
long  as  the  parties  are  living.  \  Salic.  286.  And  it  hath  been 
adjudged  that  these  depositions  to  perpetuate  testimony,  on  a 
bill  exhibited,  shall  not  be  admitted  as  evide  nce  at  a  trial  at  law, 
except  an  answer  be  put  in,  Raym.  335*  If  depositions  are 
taken  out  of  the  realm,  he  who  makes  them  is  supposed  there 
still,  and  they  shall  be  read  as  evidences  but  if  it  appears  he  is  in 
England,  they  cannot  be  read,  but  he  must  come  in  person.  1 
JLill.  555.  Things  done  beyond  sea  may  be  given  in  evidence  to  a 
jury;  and  the  testimony  of  a  public  notary  of  things  done  in  a 
foreign  country,  will  be  good  evidence.    6  Rep.  47, 

Depositions  cannot  be  given  in  evidence  against  any  person  who 
was  not  party  to  the  suit  :  and  the  reason  is,  because  he  had  not 
liberty  to  cross-examine  the  witnesses ;  and  it  is  against  natural 
justice  that  a  man  should  be  concluded  in  a  cause  to  which  he 
never  was  a  party*  Hardr,  22.  472.  Butib.  50.  fit.  84 — 91.  pi. 
148 — 321.  pi.  403.  9  Mod.  229.  Carth.  181.  Vern.  113.  GU& 
Bvid.  62.    Ch,  Free.  212.    See  this  Diet,  tit.  Depositions. 

Depositions  in  the  ecclesiastical  courts  may  not  be  given  in  evfc 
dencc  to  a  jury  at  a  trial ;  but  a  sentence  may  in  a  cause  of 
tUhcs,  fee.  And  the  sentence  of  the  spiritual  court  is  conclusive 
evidence  in  Causes  within  their  jurisdiction.  \  Salk.  290.  2  JVcis, 
Jbr.  761. 

Depositions  before  a  coroner  are  admitted  as  evidence,  the  wit- 
nesses being  dead*  1  Lev*  ISO.  Likewise  they  have  been  ad- 
mitted where  a  witness  hut  Si  gone  beyond  sea.  2  Ar/t.  .4br. 
760.  The  confession  of  a  prisoner  before  a  magistrate,  Etc.  maybe 
given  in  evidence  against  him:  see  2  Hawk,  P,  C.  c.  46,  and  the 
notes  there.    The  examination  of  an  offender  need  not  to  be  on 
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<MU.h,  but  must  be  subscribed  by  him,  if  he  confesses  the  fact ;  and 
then  be  given  in  evidence  lipon  oath  by  the  justice  of  the  peace 
who  took  the  same*  The  examination  of  others  must  be  on 
oath,  and  proved  by  the  justice  or  his  clerk,  Etc.  as  to  their  evi- 
dence^ if  they  are  dead,  unable  to  travel,  or  kept  away  by  the 
prisoner.    tL  P.  C.  19.  1 62,    AW.  18.  55*     Wood's  Imt.  G<17. 

The  examination  of  an  informer  before  a  justice,  taken  on  oatht 
and  subscribed,  may  be  given  in  evidence  on  a  trial  if  he  be  dead* 
or  not  able  to  travel,  &c.  which  is  to  be  made  out  on  oath.  2 
Bawk<  P,  C,  t.  4G. 

By  stats.  1  &  '2  P.  M.  c.  13.  3  &  3  b1  M,  c.  lo,  justices 
of  peace  shall  examine  persons  brought  before  them  for  felony, 
and  those  who  brought  them,  and  certify  such  examination  to  ihe 
next  gaol  delivery:  but  the  examination  of  the  prisoner  shall  be 
Without  oath,  and  the  others  upon  oath;  and  these  examinations 
shall  be  read  against  an  offender  upon  an  indictment,  if  the  wit- 
nesses be  dead.    Butt.  -V*  P.  242. 

The  examination  of  a  pregnant  woxnan  taken  before  a  justice 
of  peace  under  Stat.  6  Geo.  II.  c,  31.  is  admissible  evidence  on  ap- 
plication to  the  quarter  sessions  to  make  an  order  of  filiation  on 
the  putative  father,  if  the  woman  die  before  such  application  is 
made;  and  if  not  contradicted,  ought  to  be  conclusive.  5  Term. 
Refi>  A'.  B.  373. 

A  verdict  against  one,  under  whom  either  the  plaintiff  or  de- 
fendant claims,  may  be  give  n  in  evidence  against  the  party  so  claim- 
ing; but  not  if  neither  claim  under  it.  Mich*  1656,  B,  In 
ejectment  where  the  plaintiff  hath  title  to  several  lands,  and 
brings  action  of  ejectment  against  several  defendants,  if  he  reco- 
vers against  one,  he  shall  not  give  that  verdict  in  evidence  against 
the  rest.    3  Mad.  UI. 

In  an  action  on  a  foreign  judgment,  it  is  not  sufficient  to  prove 
the  judge's  hand-writing  subscribed  to  it,  without  proving  that  the 
seal  affixed  thereto  is  the  seal  of  the  court.  Henry  v.  Aden)  3 
East's  Refa  22 1 . 

In  a  court  oE' common  law,  a  decree  in  chancery  is  no  evidence 
Letters  may  be  produced  as  evidence  against  a  man,  in  treason, 
&c.  Although  a  witness  swear  to  the  hand  and  contents  of  a  lettet\ 
if  he  never  saw  the  parly  write,  he  shall  nut  be  allowed  as  evi- 
dence. Skin*  G73.  In  general  cases  the  witness  should  have  gain- 
ed bis  knowledge  from  seeing  the  party  write;  but  under  some 
circumstances,  that  is  not  necessary;  as  where  the  hand-writing  to 
toe  proved  is  of  a  person  residing  abroad)  one  who  has  frequently 
received  letters  from  him  in  a  course  of  correspondence,  would 
be  admitted  to  prove  it,  though  he  had  never  seen  him  write.  S(j 
where  the  antiquity  of  the  writing  makes  it  impossible  for  any 
living  witness  to  swear  he  ever  saw  the  party  write.  On  an  in- 
dictment for  writing  a  treasonable  libel,  proof  of  the  hand- writing 
is  sufficient,  without  proof  of  the  actual  writing;.  Butt.  jY.  P. 
236. 

There  is  no  difference  between  civil  actions  and  criminal  pro- 
secutions as  to  the  evidence  of  papers.  In  neither  case  is  the 
party  bound  to  produce  evidence  against  himself:  but  even  in  a 
criminal  prosecution  notice  may  be  given  to  him  to  produce  papers 
in  his  possession ;  and  in  case  of  his  refusal  or  neglect,  other 
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evidence  may  be  given  of  their  contents.  2  Term  Rep.  X.  JB. 
201.  n. 

Since  no  witnesses  are  present  when  goldsmiths'  notes  or 
promissory  notes  are  given,  such  notes  are  allowed  us  evidence  of 
the  receipt  of  money,  or  other  thing.  I  Saik.  283.  A  church 
book,  some  writers  say,  is  not  to  be  admitted  us  evidence,  though 
others  say  it  may.  Cro.  M&z,  411.  It  is  suid  copies  of  public  hooks 
of  corporations,  &c.  shall  be  evidence.  I  Lev.  25.  1  LiiL  551. 
But  as  to  books  of  cot  positions,  where  things  are  entered  not  of 
record,  the  originals  are  to  be  produced  as  evidence 

A  pedigree  drawn  by  a  herald  at  arms  will  not  be  admitted  for 
evidence,  without  showing  the  records  or  ancient  books  from 
whence  taken  ;  for  the  entries  in  the  herald's  office  are  no  records, 
but  only  circumstantial  evidence.  Sec  tit,  Curt  of  Chivalry  as  to 
visitation  books.  But  a  copy  of  an  inscription  on  a  grave-stone  has 
been  given  in  evidence  in  such  a  case.  2  Rati.  Ahr.  636,  Ci7,  An 
almanac,  wherein  the  father  had  written  the  day  of  the  nativity  of 
his  son,  was  allowed  in  evidence  to  prove  the  nonage  of  the  son. 
Raijm.  84. 

Matter  in  law  ought  not  to  be  given  in  evidence  at  a  trial,  but 
only  matters  of  fact,  unless  it  be  in  case  of  a  special  verdict ;  mat- 
ter in  law  is  disputable,  and  reserved  to  be  spoken  to  in  arrest  of 
judgment.  Faugh.  143.  147.  In  debt  the  defendant  may  give  in 
evidence,  that  he  paid  money  on  an  obligation  before  the  day,  8cc. 
2  AW*.  Abr.  755.  And  a  release  may  be  given  in  evidence  on  nil 
debet.  5  Mod.  IS.  Though  in  indebitatus  OMumfuat)  the  plaintiff 
shall  not  give  any  specialty  in  evidence  to  prove  his  debt}  as  a  bond, 
indenture,  Sec.  because  he  may  bring  action  of  debt  upon  that  spe- 
cialty.   Moor,  340. 

See  further,  tit.  Pleading,  General  Issue,  Co/iy. 

IL  1.  The  king  cannot  be  a  witness  under  his  sign  manual,  &c. 
2  Roll.  Abr.  686.  Though  it  has  been  allowed  he  may  in  relation 
to  a  promise  made  in  behalf  of  another.  Hob.  213.  A  peer  pro- 
duced as  an  evidence,  ought  to  be  sworn,  3  Keb.  631.  It  is  no 
exception  to  an  evidence  that  he  is  a  judge,  or  a  juror,  to  try  the 
person  j  for  a  judge  may  give  evidence  going  off  from  the  bench. 
2  Hawk.  P.  C.  c.  46.  And  a  juror  may  be  an  evidence  "as  to  his. 
particular  knowledge  j  but  then  it  must  be  on  examination  in  open 
court,  not  before  his  brother  jurors.  1  JLill.  552.  Members  of  cor- 
porations shall  be  admitted  or  refused  to  give  evidence  in  actions 
brought  by  corporations,  as  their  interest  is  small  or  great;  whe  re- 
by it  may  be  judged  whether  they  ay  ill  be  partial  or  not.  2  Lev. 
23!.  241.  But  they  will  not  generally  be  admitted  ;  though  inha- 
bitants not  free  of  the  corporation  may  be  good  witnesses  for  the 
corporation,  as  their  interest  is  not  concerned  ;  and  members  may 
be  disfranchized  on  these  occasions.  Ibid.  236. 

In  actions  against  churchwardens  and  overseers  of  the  poor  for 
recovery  of  money  misspent  on  the  parish  account,  the  evidence 
of  the  parishioners  not  receiving  alms  shall  be  allowed.  Stat.  3 
£c  4  JV*  &  M.  cap.  n.  In  informations  or  indictments  for  not 
repairing  highways  and  bridges,  the  evidence  of  the  inhabitants  of 
the  town,  corporation,  &c.  where  such  highways  lie,  shall  be  ad- 
mitted.   Stat  1  Ann.  cap.  IS, 
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By  stat.  27  Geo.  III.  $  29.  in  actions  on  penal  statutes,  inhabit- 
ants of  any  place  are  witnesses  to  prove  an  offence>  though  the 
penalty  he  given  to  the  poor,  or  otherwise  tor  the  benefit  of  the 
said  parish  or  place,  provided  the  penally  does  not  exceed  20/. 

Kinsmen,  though  never  so  near,  tenants,  servants,  masters,  at- 
torneys for  their  clients,  and  all  others  that  arc  not  infamous,  and 
Whidh  want  not  understanding,  ov  are  not  parties  in  interest,  may 
give  evidence  in  a  cause,  though  the  credit  of  servants  is  left  to 
the  jury*  2  RoU.  Abr.  685,  1  Vent,  243.  A  counsellor,  attorney, 
or  solicitor,  is  not  to  be  examined  as  an  evidence  against  their  cli- 
ents, because  they  are  obliged  to  keep  their  secrets  ■>  but  they  may 
be  examined  as  to  any  thing  of  their  own  knowledge  before  re- 
tained, not  as  counsel  or  attorney,  Sec.   l  Vent.u, 

The  bail  cannot  be  an  evidence  for  his  principal.  IF  the  pi  aim  iff 
makes  one  a  defendant  in  the  sail,  on  purpose  to  impeach  his  tes- 
timony, under  a  pretence  of  his  being  a  party  in  interest,  he  may 
nevertheless  he  examined  de  bene  case;  and  if  the  plaintiff  prove 
no  cause  of  action  against  him,  his  evidence  shall  be  allowed  in 
the  cause.  2  Lift.  Abr.  701.  But  in  civil  suits,  and  indictments 
for  trespasses,  kc.  the  plaintiff  or  prosecutor  usually  goes  through 
his  evidence,  and  those  defendants  who  arc  not  affected,  are  some- 
times, by  direction  of  the  judge,  acquitted,  and  then  give  evi- 
dence for  the  other  defendant  or  defendants,  and  sometimes  they 
have  been  examined  without  the  form  of  an  acquittal.  If  a  man 
makes  himself  a  party  in  interest,  after  a  plaintiff  or  defendant 
has  an  interest  in  his  evidence,  he  may  not  by  tins  deprive  them  of 
the  benefit  of  his  testimony.    Skirts  Reft. 

One  that  hath  a  legacy  given  him  hy  will,  is  not  a  good  witness 
to  prove  the  will ;  but  if  he  release  hU  legacy,  he  may  be  a  good 
evidence.  SJtin.  704.  It  is  the  same  of  iv  deed  j  he  that  claims 
any  benefit  by  it  may  not  be  an  evidence  to  prove  that  deed,  in  re- 
gard of  his  interest;  And  a  person  any  ways  concerned  in  the 
same  title  of  land  in  question,  v.  ill  not  be  admitted  as  evidence. 
Ibid.  705.  But  it  has  been  held  that  an  heir  apparent  may  be  a 
witness  concerning  a  title  of  land  ;  and  yet  a  remainder-man,  who 
bath  a  present  interest,  cannot.  I  Saik.  385*  If  a  legatee  is  per- 
mitted to  be  sworn  and  examined,  the  counsel  cannot  afterwards 
except  against  his  evidence.    1  Ld.  Rtujm*  730- 

To  obviate  all  difficulties  and  inconveniences,  it  is  enacted,  by 
stat.  25  Geo.  II.  c.  6.  that  imy  devise  to  a  person  being  witness  to 
any  will  or  codicil,  shall  be  void :  and  such  person  shall  be  adr 
nutted  as  a  witness ;  and  that  any  creditor  attesting  a  will  or  co- 
dicil, by  which  his  debt  is  charged  upon  hind,  shall  he  admitted 
as  a  witness  to  the  execution,  notwithstanding  such  charge  ;  the 
credit  of  every  such  witness  being  left  to  the  consideration  of  the 
court  and  jury. 

Witnesses  competent  at  law  are  competent  to  prove  a  nuncu- 
pative will,  by  stat.  4  Ann,  c.  1 6.  s.  14.  The  son  of  a  legatee  is 
no  witness  to  a  will  in  the  spiritual  court  j  nevertheless  it  is  held, 
he  may  be  a  good  evidence  to  prove  a  nuncupative  will,  within  the 
intent  of  the  statute  of  frauds.    1  Lord  Raym*  85-    See  tit-  Witt. 

A  grantee  who  is  a  bare  trustee,  it  is  said,  is  a  good  witness  to 
prove  the  execution  of  the  deed  made  to  himself.  I  jP.  l^ms-  290- 
If  an  action  is  brought  against  many  persons  for  taking  of  goodn> 
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one  of  them  concerned  may  be  admitted  as  an  evidence  against 
the  rest*  Comb.  367.  See  I  Mod.  282.  In  criminal  cases,  as 
of  robbery  on  the  highway,  in  action  against  the  hundred ;  in  rapes 
of  women,  or 'where  a  woman  is  married  by  force5  &c  a  man  or 
a  woman  may  be  an  evidence  in  their  own  cause.  1  Vent,  243. 
And  in  private  enormous  cheats*  a  person  may  give  evidence  in 
his  ow  n  cause,  where  nobody  else  can  be  a  witness  of  the  cir- 
cumstances of  the  fact,  but  he  that  suffers,  t  Salk.  S$6,  Upon 
an  information  on  the  statute  against  usury,  he  that  borrows  the 
money,  after  he  hath  paid  it,  may  be  an  evidenve>  but  not  before 
Raym.  19  K 

An  alien  infidel  may  not  be  an  evidence;  but  a  Jew  may,  and  be 
sworn  on  the  Old  Testament*  1  Inst.  6.  A  quaker  shall  not  be 
permitted  to  give  evidence  in  any  criminal  cause ;  (unless  he  will 
take  an  oath  ;)  though,  on  other  occasions,  his  solemn  affirmation 
shall  be  accepted  instead  of  an  oath.  Stat.  7  &  8  IVm.  Ill,  cuf;. 
34.  See  tit.  Quaker,  The  oath  of  a  Gentoo,  sworn  according  to 
the  circumstances  of  his  religion,  has  been  admitted  in  a  civil 
matter-  1  Aik.  21.  And  by  Urr{ics>  C-  J.  an  infidel  in  general  is 
an  admissible  witness,  for  the  Lcrm  dues  not  imply  that  he  is  an 
atheist;  but  wherever  it  appears  that  a  witness  has  no  idea  of  a 
God  or  religion,  he  shall  not  be  permitted  to  give  his  testimony 
1  Atk.  40.  45. 

Persons  won  san<c  memoriae;  those  that  are  attainted  of  conspir; 
cy,  or  in  a  }ira:nmmrc  upon  the  statute  5  Eliz.  e.  I .  Popish  recu- 
sants convict,  on  the  slat,  3  Jac.  J.  c.  5.  are  disabled  to  give  evi- 
dence;  but  see  contra,  1  Hawk.  P.  C.  c.  12.*.  6.  So  persons  con- 
victed of  felony,  perjury,  &c.  And  if  one  by  judgment  hath  blood 
on  the  pillory,  or  been  whipped ;  for  bis  infamy  he  shall  not  be 
admitted  to  give  evidence  whilst  the  judgment  is  in  force  :  But  the 
record  of  conviction  must  be  produced  on  objecting  against  ht1- 
testimony;  and  the  witness  shall  not  be  asked  any  question  to  ac- 
cuse himself,  though  his  credit  may  be  impeached  by  other  cm* 
dence*)  as  to  his  character  in  general,  so  as  not  to  make  proof  ot 
particular  crimes  whereof  he  hath  not  been  convicted.  3  Ins:. 
108.  219*  3  Lev.  426.  If  after  a  man  hath  stood  in  the  pillory, 
Sec.  he  be  pardoned,  he  may  be  an  evidence:  Ann  notwithstanding 
judgment  of  the  pillory  infers  infamy  at  common  law,  by  the  civil 
and  canon  law  it  imports  nu  infamy,  unless  the  cause  for  which 
the  person  was  convictctl  was  iniamous  ■  and  iherefm-c  such  mat 
be  a  good  witness  to  a  will,  if  not  convicted  of  any  infamous  act. 
3  Lev.  426,  427.  It  has  been  held,  that  it  is  not  standing  in  a 
pillory  disables  a  person  to  give  evidence,  but  standing  there  upafi 
a  judgment  for  an  infamous  crimey  as  forgery,  l$c.  If  for  a  libel,  a 
man  may  be  a  witness,    5  Mod.  74.    3  Xels.  Abr.  557. 

Persons  excommunicated  cannot  be  witnesses,  because  bein^ 
excluded  out  of  the  church,  they  are  supposed  not  to  be  under 
the  influence  of  any  religion.  But  persons  outlawed  may  be  wit- 
nesses,  because  they  arc  punished  m  their  properties,  and  not  in 
the  loss  of  then  reputation  ;  and  the  outlawry  has  no  manner  of 
influence  on  their  credibility.    Bull.  A".  P.  292,  293. 

A  man  is  convicted  of  felony,  and  afterwards  pardoned,  he  mat 
he  a  good  evidence,  fiaym.  369,  So  where  burnt  in  the  hand, 
which  is  quasi  a  statute  pardon  ;  and  it  is  said  Utis  burning  in  the 
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hand  restores  the  offender  to  his  credit.  Ibid,  330.  A  person  who 
was  condemned  to  be  banged  for  burglary,  but  having  a  pardon 
for  transportation,  hath  been  allowed  to  be  a  good  evidence.  5 
Mod.  18.  One  outlawed  for  treason  and  pardoned,  may  be  an  evi- 
dence. State  Triafa)  vol.  3.  515.  Persons  acquitted,  or  guilty  of 
the  same  crime,  (while  they  remain  unconvicted,)  may  be  evidence 
against  their  fellows.  AW.  17.  Though  no  evidence  ought  lobe 
given  of  what  an  accomplice  hath  said,  who  is  not  in  the  same 
indictment.  State  Triai^  vol.  2.  414.  An  informer  may  be  a 
witness,  though  he  is  to  have  part  or  the  forfeiture,  where  no 
other  witnesses  can  be  had.  JVood*s  Inst.  598-  Members  of 
either  house  of  parliament  may  be  witnesses  on  impeachment. 
Slate  Trials  voL  2.632. 

Idiots,  madmen,  and  child ren,  (sec  tit.  Infants^)  are  excluded 
from  giving  evidence  for  want  of  skill  and  discernment. 

2,  In  addition  to  what  has  been  already  said  as  to  the  number 
of  witnesses,  we  may  mention  that  it  is  required  by  stat.  2&  Car. 
II.  caji.  3.  "  That  all  devises  of  lands  shall  be  attested  and  sub- 
scribed in  the  presence  of  the  testator,  by  three  or  four  credible 
witnesses,  or  else  shall  be  void."    See  tit.  IViU. 

If  a  witness j  served  with  a  process  in  a  civil  cause,  refuse  to 
appear,  being  tendered  reasonable  charges,  and  having  no  lawful 
e\cuses  action  on  the  case  lies  against  htm,  whereon  damages 
shall  be  recovered  :  And  a  feme  covert  not  appearing,  action  may 
be  brought  against  the  husband  and  her,  Stat.  5  Eliz.  cap.  9.  I 
Leon.  LI 2. 

If  there  is  a  doubt  that  a  witness  will  not  attend,  the  best  "way 
is  to  Serve  him  with  the  original  $uf>jicenay  keeping  a  copy;  and 
if  he  is  at  tiny  distance  from  the  place  of  trial,  tender  reasonable 
charges  :  if  he  dues  not  appear  at  the  trial,  call  him  three  times 
on  his  sub/tana;  and  then,  if  occasion  requires,  the  party  may  bring 
his  action,  or  move  for  an  attachment. 

In  a  criminal  cause,  if  a  witness  refuse  to  appear  and  give  cvi* 
dene?)  being  served  with  process,  the  court  will  put  off  the  trial* 
and  grant  attachment  against  him;  and,  as  refusing  to  give  evi- 
dence is  a  great  contempt,  the  party  myy  be  committed  and  fined, 
1  Salk.  278. 

Preventing  evidence  to  be  given  against  a  criminal  is  punishable 
by  fine  and  imprisonment ;  and  a  person  was  fined  one  thousand 
marks  in  such  a  case.  HilL  I  G6;>,  II.  R.  Persons  dissuading  a 
witness  from  giving  evidence-)  £cc.  and  jurors  or  others  disclosing 
evidence  given,  arc  likewise  offences  punished  by  ftne  and  impri- 
sonment,   2  Hawk.  P.  C.  c.  22. 

By  stat.  26  Geo.  Ill,  71-  §  IS-  (made  to  prevent  horsestealing 
and  wbtch  see  under  that  head,)  the  justice  before  whom  com- 
plaint shall  be  made  for  any  oifence  against  the  act,  may  summon 
any  person,  other  than  the  party  complained  against,  to  appear 
before  him  to  give  evidence  ;  and  in  case  such  person  ahull  wilful- 
ly refuse  or  neglect  to  attend,  or  give  evidence!  he  shall  forfeit 
10/,  and  in  default  of  payment,  or  in  case  of  inability,  shall  stand 
committed  to  gaol  for  not  more  than  two  months,  nor  less  than 
one.    And  similar  punishments  arc  inflicted  by  other  statutes. 

Where  necessity  requires,  witnesses  may  be  examinee!  apart  in 
jourl?  till  they  have  given  aH  they  have  to  say  in  evidence  ;  so  that 
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what  one  has  deposed) may  not  induct;  another  Lo  gi\c  his  evidence 
to  the  same  effect.    Fort  etc,  54- 

A  witness  shall  not  be  examined  where  his  evidence  tends  to 
clear  or  accuse  himself  of  a  crime,  State  Trials^  vol.  1.  557. 
Nor  is  he  bound  to  give  any  answer  by  which  lie  confesses  or  ac- 
cuses himself  of  any  crime.  And  a  witness  shall  not  be  cross- 
examined  till  lie  hath  gone  through  the  evidence  on  the  side 
whereon  produced.  Ibid,  vol,  2.  772.  But  a  witness  cannot  by 
law  refuse  to  answer  un  the  ground  only  that  his  answer  may  es- 
tablish a  debt  due  from  him  to  the  king,  or  any  other.  Stat.  40 
Gfj.  III.  c.  37.    See  ante. 

The  court,  in  criminal  cases,  is  to  ex amine  the  witnesses^  and 
not  the  prisoner  or  prosecutors.  Ibid.  vol.  K  143.  Though,  in 
ease  of  the  court,  counsel  are  frequently  admitted  to  examine  the 
evidence,  A  witness  shall  not  be  permitted  to  read  his  evidence, 
but  he  may  look  on  his  notes  to  refresh  his  memory.  Ibid.  vol.  4. 
45.  A  witness  may  not  recite  his  evidence  to  the  jury,  after  gone 
from  the  bar,  and  he  hath  given  his  evidence  in  court  \  if  he  doth, 
the  verdict  may  be  set  aside.  Cro.  Eiiz.  159.  One  that  is  to  be 
a  witness  at  a  trial  ought  not  to  be  examined  before  the  trial,  but 
by  the  consent  of  both  parties,  and  a  rule  of  court  Jfbr.  that  fiyr- 
jiosc}  and  sometimes  by  a  judge's  order  at  chambers  witnesses  are, 
examined  on  interrogatories,  where  such  witness  is  about  to 
leave  the  kingdom. 

No  evidence  ought  to  he  produced  against  a  man  in  a  trial  for 
his  life,  but  what  is  given  in  his  presence.  State  Trials,  voL  4-  227. 
And  evidence  shall  notbe  given  against  the  prisoner  for  any  other 
crime  than  that  for  which  prosecuted,  JbitL  vol.  3.  947.  But 
upon  an  indictment  for  disposing  of  and  putting  away  a  forged 
bank  note,  knowing  it  to  be  forged,  the  prosecutor  may  _^ive  evi- 
dence of  other  forged  notes  having  been  uttered  by  the  prisoner,  in 
order  to  prove  his  knowledge  of  the  forgery,  rtcjc  v.  WyUey  JWrw 
Rep.  i,  92.  A  prisoner  may  bi  in^  evidence  to  prove  that  the  wit- 
nesses gave  a  different  testimony  before  a  justice  of  peace,  or  at 
another  trial:  though  he  may  not  call  witnesses  to  disprove  what 
his  ow  n  w  itnesses  have  sworn.  State  Trials  vol.  2.  623.  702.  And 
no  objection  can  be  made  to  the  evidence  after  verdict  given. 
Idid.  vol.  4.  35,  It  is  justifiable  to  maintain  or  subsist  an  evidence, 
but  not  to  give  him  any  reward  j  for  this,  if  proved;  will  avoid  his 
testimony.   Ibid.  vol.  2.  470. 

A  witness  shall  not  be  examined  to  any  thing  that  dGcs  not  re- 
late to  the  matter  in  issue.  Ibid.  vol.  2,  343.  And  where  an  is- 
sue is  not  perfect,  no  evidence  can  be  applied,  nor  can  the  justices 
proceed  to  trial,  Srow'tl.  42.  47.  4.35*  If  evidence  doth  not  war- 
rant and  maintain  the  same  thing  that  is  in  issue,  the  evidence  is 
defective,  and  may  be  demurred  vfton;  but  proving  the  substance 
is  sufficient.  Trials  ficr  fiais,  425.  Evidence  m  ay  be  given  offacts 
before  and  after  the  time  they  are  laid  in  the  indictment.  And 
where  a  place  is  laid  only  for  a  -venue  in  an  indictment,  or  an  ap- 
peal, (and  not  made  part  of  the  description  of  the  fact,)  proof  of 
the  same  crime  may  be  made  at  any  other  place  in  the  same  coun- 
ty ;  and  after  a  crime  hath  been  proved  in  the  county  where  laid, 
evidence  may  be  given  of  other  instances  of  the  same  crime,  in 
another  county,  to  satisfy  the  jury.    2  Hawk.  P,  Ct  e.  46. 
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J$t}t  where  a  certain  place  is  i;wde  fiart  of  the  description  of  the 
■  act  against  ihe  defendant,  the  lyast  variation  as  Lo  such  place  be- 
tween the  evidence  and  indictment  is  fatal.  '2  f/aivk.  P.  C  c .  46. 
it  hath  been  also  adjudged,  that  where  an  indictment  sets  forth 
all  the  special  matter,  in  respect  whereof  the  Saw  implies  malice, 
variance  between  the  indictment  and  evidence  as  to  the  circumtrtan* 
CC9  of  the  fact,  doth  not  hurt;  so  that  the  substance  of  the  matter 
be  found  by  the  evidence.  Ibid. 

3.  It  seems  to  have  been  agreed,  as  a  general  rule*  (even  be- 
fore the  statute  of  frauds  and  fierjuricjsty  that  no  parol  evidence 
could  be  admitted  lo  control  what  appeared  on  the  face  of  a  deed 
or  will,  not  only  from  the  danger  of  perjury,  but  from  a  prt&ump- 
lio/i)  that  whatsoever  the  parties  at  that  time  had  in  contemplation, 
'Mas  reduced  into  writing.   5  Co,  68,  a.  b.   8  Co.  155.  a.   Kelw,  49< 

But  this  rule  has  received  a  relaxation,  especially  in  the  court's 
of  equity,  where  a  distinction  has  been  taken  between  evidence  that 
may  be  offered  to  a  jury,  and  such  as  may  be  used  only  to  inform, 
the  conscience  of  the  court;  viz.  that  in  the  first  case  no  such 
evidence  should  be  admitted,  because  the  jury  might  be  inveigled 
thereby ;  but  that  in  the  second  it  could  do  no  hurt,  because  the 
court  were  judges  of  the  whole  matter,  and  could  distinguish  what 
weight  and  stress  ought  to  be  laid  on  such  evidence.  2  Vera.  98, 
337.  625. 

Also  to  ascertain  a  fact,  parol  evidence  hath  been  admitted  to 
explain  the  intent  of  the  testator :  as  where  the  testator  had  two 
sons  both  named  John,  and  he  devised  lands  to  his  son  John;  here 
parol  evidence  was  admitted  to  show  which  of  his  sons  he  meant ; 
and  it  being  proved  that  one  of  his  sons  of  that  name  had  been 
absent  several  years  beyond  sea,  and  that  the  testator  apprehended 
that  he  was  dead,  the  devise  was  held  good,  and  that  the  other 
should  take;  for  without  such  evidence  the  will  must,  be  void.  2 
Vern.  98.  337.  625.  So  parol  evidence  may  be  admitted  to  explain 
the  intent  of  a  testator  in  cancelling  a  will,    tkf  53. 

Parol  evidence  to  prove  that  a  bond  was  given,  in  lieu  of  dower, 
refused.  1  JYils.  34-  Parol  proof  admitted  that  the  testator  in- 
tended his  wife  executrix  should  have  the  residue  undisposed  of. 
Id.  313.  Debt  upon  bond  with  condition  for  payment  of  money  to 
JLydia  Dovey,  who  is  a  third  person,  she  declares  the  defendant 
owes  her  nothing,  and  upon  proof  thereof,  a  verdict  was  for  the 
defendant;  such  declaration  was  property  given  in  evidence,  for 
Lydia  Dovey  is  to  be  considered  as  the  real  plaintiff.    Id.  257- 

Parol  evidence  shall  not  be  admitted  to  annul  or  substantially 
vary  a  written  agreement,  where  there  is  no  latent  ambiguity*  3 
Wila.  275.  Str.  794.  3  Term  Reft.  590.  2  Bos.  fcr"  Pull  565.  But 
parol  evidence  may  be  admitted  to  explain  a  written  instrument  or 
agreement  which?  on  the  face  of  it,  appears  to  be  equivocal.  8 
Term  Rep.  379. 

Parol  evidence  shall  not  be  received  to  prove  an  additional  rent 
payable  by  a  tenant,  beyond  that  expressed  in  the  written  agree- 
ment for  a  lease.    2  Bl  Rep.  1249. 

Parol  evidence  may  he  admitted  to  prove  other  considerations 
than  those  mentioned  in  a  deed  ;  as  where  the  conditions  men- 
tioned in  the  deed  were  10j0007>  and  natural  love  and  affection, 
and  the  premises  were  worth  30,000f.  an  issue  was  directed  to  try 
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whether  natural  love  and  affection  made  any  p^rt  of  the  considera- 
tion  i  and  it  being  found  that  they  did  not,  the  deed  was  set  aside. 
7  Bro.  F.  C.  70,  cited  3  Term  Reft,  473. 

In  an  action  on  a  policy*  the  property  of  the  ship  may  be  proved 
by  parol  evidence  of  the  possession  of  the  assured,  unless  dispro- 
ved by  the  production  of  the  written  documents  of  the  ship  under 
the  register  acts.  (See  tit*  Navigation  *4ct&.)  And  such  parol  evi- 
dence of  ownership,  arising  from  possession  at  a  particular  pe- 
riod, was  not  disproved  by  showing  a  prior  register  in  the  name  of 
another,  and  a  subsequent  register  to  the  same  person.  4  Eatt*s 
Rep.  130. 

By  the  statute  of  frauds,  several  things  must  be  evidenced  by  wri- 
ting, of  which,  before  that  statute,  parol  evidence  bad  been  suffi- 
cient*   See  this  Diet,  tit.  Fraud. 

Sometimes  violent  presumption  will  be  admitted  for  evidence 
without  witnesses  ;  as  where  a  person  is  run  through  the  body  in 
a  house,  and  one  is  seen  to  come  out  of  the  house  with  a  bloody 
sword,  &c  But  on  this  the  court  ought  not  to  judge  hastily,  I 
Jntt*  6.  673.  And  though  presumptive  and  circumstantial  evidence 
may  be  sufficient  in  felony,  it  is  not  so  in  treason.  Slate  Triafst 
vol-  4.  307, 

Persons  once  in  being  shall  lie  intended  still  living,  if  the  con- 
trary is  not  proved.  2  Roil,  Rep.  461,  But  now,  by  stat.  19  Car. 
II,  c.  6.  it  is  enacted, u  that  if  any  person  or  persons,  for  whose  life 
or  lives  estates  have  been,  or  shall  be  granted,  shall  remain  be- 
yond the  seas,  or  elsewhere  absent  themselves  in  this  realm,  by 
the  sfiace  of  seven  years  together,  and  no  sufficient  and  evident 
proof  made  of  the  life  or  lives  of  such  person  or  persons  respect- 
ively, in  any  action  commenced  for  the  recovery  of  such  tene- 
ments by  the  lessors  or  reversioners,  in  every  such  case  the  per- 
son or  persons,  upon  whose  life  or  lives  such  estate  depended, 
shall  be  accounted  as  naturally  dead  ;  and  in  every  action  brought 
for  the  recovery  of  the  said  tenements,  by  the  lessors  or  reversion* 
ers,  their  heirs  or  assigns,  the  judges,  before  whom  such  action 
shall  be  brought,  shall  direct  the  jury  to  give  their  verdict,  as  if 
the  pel-son  so  remaining  beyond  the  seas,  or  otherwise  absenting 
himself,  were  dead."    See  tit.  Life  Estate^  Presumption. 

A  clerk  of  the  post-office,  accustomed  to  inspect  franks  for  the 
detection  of  forgeries,  has  been  admitted  to  prove  that  the  hand* 
writing  of  an  instrument  is  an  imitated,  and  not  a  natural  hand, 
■hough  he  never  saw  the  party  write;  and  also  to  prove  that  two 
writings,  suspected  to  be  imitated  hands,  wTere  written  by  the  same 
person.    4  Term  Rep.  K.  if*  497. 

As  to  hearsay  evidence^  it  seems  that  the  two  principal  cases, 
if  indeed  not  the  exclusive  cases,  in  which  it  is  admissible,  are 
pedigrees  and  fire$eriptior&.  See  3  Term  Rep.  707.  Unless  we 
add  cases  in  which  no  other  evidence  can  be  procured,  as  with 
respect  lo  possession  of  premises,  Sec.    See  2  Term  Rep.  53.  55- 

Declarations  of  a  party  accompanying  an  act  done,  and  tend- 
ing to  explain  such  act,  are  evidence  for  the  latter  purpose  as 
part  of  the  res  gesta. 

It  seems  agreed,  that  what  another  has  been  heard  to  say,  is  no 
evidence,  because  the  party  was  not  on  oath ;  also  because  the 
party,  who  is  affected  thereby,  had  not  an  opportunity  of  cross- 
1 


E  X  A 


463 


examining  ;  but  such  speeches  or  discourses  may  be  made  use  of 
by  way  of  inducement  or  illustration  of  what  is  properly  evidence. 
I  Mod.  333.    Skin,  402, 

Also  what  a  witness  hath  been  heard  to  say  at  another  time 
may  be  given  in  evidence,  hi  order  either  to  invalidate  or  confirm 
the  testimony  he  gives  in  court.  %  Hawk.  P.  C.  c.  46.  So  what 
a  person  accused  of  a  crime  hath  been  heard  to  say  at  another 
time,  may  be  given  in  evidence  at  his  trial,  for  or  against  him 
Id.  id. 

A  witness  by  hearsay  of  a  stranger  shall  not  be  allowed,  except 
perhaps  to  confirm  the  evidence  of  a  witness  that  hath  spoken  of 
his  knowledge.     Wood's  Inst.  644. 

If  a  person  who  gave  evidence  in  a  former  trial  be  dead ;  upon 
proof  of  his  death,  any  person  wTho  heard  him  give  evidence  may 
be  admitted  to  give  the  same  evidence  between  the  same  parties ; 
but  a  copy  of  the  record  of  the  trial  when  the  evidence  was  given 
ought  to  be  produced.    3  Inst.  2.    2  LilL  Abr.  705. 

Evidence  given  at  one  trial  in  criminal  cases,  lias  been  held  not 
to  be  evidence  at  another's  trial.    2  .State  7 rials,  863. 

See  further,  as  to  evidence,  JVew  Abr.  v.  2.  tit.  Evidence.  Vin. 
v.  3.  fm&sim.  3  Com,  Dig.  tit.  Evidence,  and  v.  B.  tit.  Testmoignc 
Gilberts  Law  of  Evidence,.    Bull.  A"*  P.    Esfiinassc's  A\  P.  ifc. 

2  Hawk.  P.  C.  c.  46.  Peakcra  Law  of  Evidence.  This 
Diet*  tit  Baron  and  Feme  I.  2*  Treason,  and  other  apposite  titles. 

E WAGE,  from  the  Fr.  raw,  water.]  Toll  paid  for  water-pass- 
age ;  see  Aquage. 

EWBRICE,  Sax.  evt,  i.  c.  conjugium,  and  bryee^fractio.^  Adul- 
tery or  marriage -breaking ;  from  this  Saxon  word  rw,  marriage , 
we  derive  our  present  English  wooy  to  court, 

EWE,  euva7\  A  German  word  signifying  law;  it  is  mentioned 
in  Leg.  ll\  I. 

EXACTION,  Is  defined  to  be  a  wrong  done  by  an  officer,  or  one 
in  pretended  authority,  by  taking  a  reward  or  fee  for  that  which 
the  law  allows  not.  The  difference  between  exaction  and  extor- 
tion  is  this :  extortion  is  where  an  officer  extorts  more  than  his 
due,  when  something  is  due  to  him  ;  an  exaction  isj  when  he  wrests 
a  fee  or  reward  where  none  is  due ;  for  which  the  offender  is  to  be 
fined  and  imprisoned,  and  render  to  the  party  twice  as  much  as 
the  money  he  so  takes.  Co.  Litt.  363.  10  Reft.  J  00.  See  tit. 
Extortion. 

EXACTOR  REGIS,  The  king*s  exactor  or  collector  of  taxes ; 
sometimes  taken  for  the  sheriff.    Niger  Liber  Scacc*  /tar.  I.  ca/i. 

EXAMINATION,  e xaminatio.]  A  searching  by,  or  cognisance 
of  a  magistrate,  bee  this  Diet,  tit*  Commit  tuent,  Evidence,  Justice. 

With  respect  to  examinations  touching  church  benefices)  see 
tit.  Benefice. 

EXAMINERS  in  the  chancf.hy,  examinatoresJ]  Two  officers  of 
that  court,  who  examine,  upon  oath,  witnesses  produced  by  cither 
side,  in  London7  or  near  it,  on  such  interrogatories  as  the  par- 
ties to  any  suit  exhibit  for  that  purpose  ;  and  sometimes  the  par- 
tics  themselves  are,  by  particular  order,  likewise  examined  by 
them.    In  the  country,  witnesses  are  examined  by  eommisvionrrt.. 
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(usually  attorneys  not  concerned  in  the  cause,  J  on  the  parties  join- 
ing- in  commission,  &c.    See  tit.  Depositions. 

EX  ANNUAL  ROLL,  In  the  old  way  of  exhibiting  skerijfs* 
accounts,  the  tile  viable  fines  and  desperate  debts  were  transcribed 
into  li  roll  under  this  name;  which  was  yearly  read,  to  see  what 
might  be  gotten.    Halt's  Sher.  Acco.  67, 

JiXCAMBlATOKES*  A  word  used  anciently  for  exchangers 
of  land:  but  Co&et  supposes  them  to  be  such  as  we  now  call  bro- 
ker*,  that  deal  upon  the  exchange  between  merchants. 

EXCEPTION,  exci'fitio,]  Is  a  stop  or  stay  to  an  action  ;  and 
divided  into  dilatory  and  peremptory,.  Bract,  lib.  5.  tract.  5.  In 
law  proceedings,  it  is  a  denial  of  a  matter  alleged  in  bar  to  the 
action  ;  and  in  chancery  it  is  what  is  alleged  against  the  sufficiency 
of  an  answer,  Etc.  The  counsel  in  a  cause  are  to  take  all  their 
exceptions  to  the  record  at  one  time ;  and  before  the  court  hath 
delivered  any  opinion  thereon,  1  Lill,  Abr.  559.  And  on  an  in- 
dictment for  l reason,  Etc.  exception  is  to  be  taken  for  misnaming, 
false  Latin,  before  any  evidence  is  given  in  court,  or  the  in- 
dictment shall  be  good,  Stat.  7  fFnt.  III.  c.  3.  See  tit.  Indict- 
ment, Treason. 

Where, by  a  general  pardon,  any  particular  crime  is  excepted; 
if  a  person  be  attainted,  &c.  of  thai;  offence,  he  shall  have  no  be- 
nefit of  the  pardon.  6  Rep.  13.  2  AW.».  Ahr.  765,  And  when  a 
pardon  is  with  an  exception  as  to  persons,  the  party  who  pleads  it 
ought  to  show  that  be  is  not  any  of  the  parties  excepted.  1  Lev, 
26.  A  negative  expression  may  be  taken  to  enure  to  the  same 
intent  as  an  exception;  for  an  excepiioji  in  its  nature  is  but  a  de- 
nial of  what  is  taken  to  be  good  by  ihe  other  party,  either  in  point 
of  law  or  pleading.  And  exceptio  in  non  except  is  format  regjdttrn. 
1  LdL  559, 

Exception  to  evidence,  Stc.  See  this  Die*,  tit.  BUI  of  Ex- 
ceptions. 

EkCKFTiO»  :x  nsEDS  and  wHiTiNGs,  Keeps  the  things  from 
passing  thereby ;  being  a  saving  out  of  the  deed,  as  if  the  same 
had  not  been  granted  :  but  it  is  to  be  a  particular  thing  cut  of  a 
general  one,  as  a  room  out  of  a  house,  ground  out  of  a  manor, 
limber  out  of  land,  &c.  And  it  must  not  be  of  a  thin g  expressly 
granted  in  a  deed :  also  it  must  be  of  what  is  se-utrable  from,  and 
not  inseparably  incident  to,  the  grant*  Co.  Litt*  47.  1  Lev.  2B7. 
Cro.  Jitiz-  244. 

Where  an  exception  goeth  to  the  whole  tiling  granted  or  demi- 
sed) the  exception  is  void.  Crc.  £8z.  6.  A  man  makes  a  lease 
of  a  manor,  excepting  all  courts,  the  exception  is  void  as  to 
the  courts;  for  having  leased  the  manor,  it  cannot  be  such  with- 
out courts.  Hob.  ICS.  Alobr,  S70.  A  lease  was  made  of  all  a 
man's  lands  in  L.  excepting  his  manor  of  and  he  had  no  lands 
in  Lt  but  the  said  manor;  it  was  adjudged  that  the  manor  passed, 
and  that  the  exception  was  void.  Hob.  170-  2  AW*,  Ahr.  764.  A 
lease  of  a  l:ousc  and  shops,  except  the  shops;  though  this  may  ex- 
tend to  other  shops,  it  is  void  as  to  the  shops  belonging  to  the 
house  demised,  because  it  is  repugnant  to  the  lease.    .Dyer,  265. 

If  an  exception  crosses  the  grant,  or  is  repugnant  to  it,  the  same 
is  void  :  and  if  there  be  a  saving  or  exception  out  of  an  exceptio. 
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it  may  make  a  particular  thing  as  if  never  excepted ;  as  if  a  lease 
be  made  of  a  rectory,  excepting  the  parsonage- house,  saving  to 
the  lessee  a  chamber this  chamber  not  being  excepted  out  of  the 
lease,  shall  puss  by  the  lease  of  the  rectory.  Nob.  72,  170*  Cro, 
Etiz.  273.     Owen,  20. 

By  exception  of  trees,  the  soil  is  not  excepted,  but  only  suffi- 
cient nutriment  for  the  trees  :  for  the  lessee  shall  have  the  pasture 
growing  under  them,  though  the  lessor  shall  have  all  the  benefit  of 
She  trees*  mast,  fruit,  Stc.  and  the  uvea  are  parcel  of  the  inherit- 
ance. 5  Rep.  11.  I»  Reji.  48.  50.  Bui  it  has  been  adjudged, 
that,  by  an  exception  of  woods,  underwood,  and  coppices,  the  soil 
of  the  coppices  is  excepted.  Poph>  1 46.  Cro.  Jac.  437.  If  a  lessee 
for  years  assign  over  his  term,  excepting  the  trees,  &c  the  ex- 
ception is  not  good,  because  no  one  can  have  a  special  property 
in  the  trees,  but  the  owner  of  the  land.  2  JVWa.  764.  Though 
where  lessee  for  life  makes  a  lease  for  years,  excepting  the  wood, 
Etc.  this  may  be  a  good  exception,  although  he  hath  not  any  inte- 
rest in  it  but  as  a  lessee,  in  regard  he  is  chargeable  in  waste,  &c. 
and  hath  not  granted  his  whole  term.  Cro.  Jac.  296-  I  LilL  .Jbr. 
560.  These  exceptions  are  commonly  in  leases  for  life  and  years  > 
and  must  be  always  of  a  thing  in  esse.  Co.  Litt,  47.  See  tit.  Grants 
Deed,  Lease ,  Condition. 

EXCHANGE,  exeamUum  or  cambium;  with  the  civilians,  per- 
mutafio.~\  The  ktng*$  exchange,  is  the  place  appointed  by  the 
king  for  exchange  of  plate  or  bullion  for  the  king's  coin,  Sec. 
These  places  have  been  divers  heretofore;  but  now  there  is  only 
one,  viz.  the  mint  in  the  tower.  See  stats.  25  Edw.  III.  «f.  5«c.  12. 
5  Sc  6  Edw.  VL  c\  19.  and  ihis  Diet.  tit.  Coin,  Money.  There  is  also 
a  Royal  Exchange  of  Merchants  in  London, 

Exchange  among  merchants  is  a  commerce  of  money,  or  a  bar- 
tering or  exchanging  of  the  money  of  one  city  or  country  for  that 
of  another  :  money,  in  this  sense,  is  either  real  or  imaginary;  real, 
any  species  current  in  any  country  at  a  certain  price,  at  which  it 
passes  by  the  authority  of  the  state,  and  of  its  own  intrinsic  value  : 
and  by  imaginary  money  is  understood,  all  the  denominations  made 
use  of  to  express  any  sum  of  money,  which  is  not  the  just  value 
of  any  real  species.    Lex  Mercatoria. 

The  methods  of  exchange  for  money  used  in  England  on^ht 
to  be  /tar  pro  pari,  according  to  value  for  value :  and  our  ex- 
change is  grounded  on  the  weight  and  fineness  of  our  own  money, 
and  the  weight  and  fineness  of  that  of  other  countries  according 
to  their  several  standards  proportionable  in  their  valuation  ;  which 
being  truly  and  justly  made,  reduces  the  price  of  the  exchange  of 
money  of  any  nation  or  country  to  a  certainty.  But  this  course  of 
exchange  is  of  late  abused,  and  money  is  become  a  merchandise, 
that  rises  and  falls  in  its  price  in  regard  to  the  plenty  and  scarcity  of  it. 
At  London,  all  exchanges  are  made  upon  the  pound  sterling  of  20s. 
In  the  Low  Countries,  France  and  Gertnanyy  upon  the  French 
crown  ;  Spain  and  Italy,  Sec.  upon  the  ducat ;  and  at  Florence,  Ve- 
nice, and  other  places  in  the  Straits,  by  the  dollar  arid  florin. 
See  tit.  SHt  of  Exchange. 

Exchanges  of  goods  and  merchandise,  Were  the  original 
and  natural  way  of  commerce,  precedent  to  buying ;  for  there  wao 
7io  buying  till  money  was  invented;  though  in  exchanging,  both  par- 
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ties  are  as  buyers  and  sellers,  and  both  equally  warrant.  0  Salk* 
157. 

If  A.  and  B,  agree  to  exchange  horses,  and  B.  give  a  sum  of 
money  to  A.  to  bind  the  bargain,  A,  may  maintain  an  action  against 
Br  for  not  delivering  bis  horse,  without  alleging  any  delivery  of  or 
offer  to  deliver  his  ow  n  to  B.,  for  the  payment  of  earnest-money 
vests  the  property  of  -VA  I  torse  in  B.  But  in  such  an  action  A. 
must  allege  a  special  demand  on  B.  for  his  horse.  5  Term  Kef: 
K.  B,  409. 

Exchange  of  lands,  A  mutual  grant  of  equal  interest  in 
land  or  tenements,  the  one  in  consideration  of  the  other:  and  is 
used  peculiarly  in  our  common  law  for  that  compensation  which 
the  warrantor  must  make  to  the  warrantee  value  for  value,  if  the 
land  warranted  be  recovered  from  the  warrantee.  Bract.  lib.  2. 
raft.  16.  Attamji.  Conv.  vol.  I.  I  TO*  Also  there  is  a  tacit  con- 
dition of  re-entry  in  this  deed,  on  the  lands  given  in  exchange,  in 
case  of  eviction  ;  and  on  the  warranty  to  vouch  and  recover  over 
in  value,  &c.  For  if  either  of  the  punks  is  evicted,  even  of  a 
pan,  the  exchange  is  defeated.    4  Rcfi.  121.    Cro*  EUz.  903. 

The  word  exchange  is  so  individually  requisite  and  appropriated 
by  law  to  this  case,  that  it  cannot  be  supplied  by  any  other  word, 
or  expressed  by  any  circumlocution,  I  In$t.  50,  51.  The  estates 
exchanged  must  be  equal  in  quantity  qf  interest,  value  is  imma- 
terial ;  as  fee-simple  for  fee-simple,  a  lease  for  20  years  for  a  lease 
for  20  years,  and  the  like.  LUt.\  64,  65.  And  ihe  exchange  may 
be  of  things  that  He  either  in  grant  or  in  livery.  But  no  livery  of 
seisin,  even  in  exchanges  of  freehold,  is  necessary  to  perfect  the 
conveyance  ;  for  each  party  stands  in  place  of  the  other r  and  oc- 
cupies his  right,  and  each  of  them  hath  already  had  corporal  pos- 
session of  his  awn  land.  Utt.  §  62.  Entry  however  must  be 
made  on  both  sides ;  for  if  either  party  die  before  entry,  the  ex- 
change is  void  for  want  of  sufficient  notoriety,    1  Inst.  50. 

An  exchange  may  be  made  of  lands  in  fee-simple,  fee-tail,  for  life, 
fitc.  The  estates  granted  are  to  be  equal,  as  fee-simple  for  fee-simple. 
Sec.  though  the  lands  need  not  be  of  equal  value,  or  of  the  like  nature: 
for  a  rent  in  fee  issuing  out  of  land)  may  be  exchanged  for  land  in 
fee.  Utt.  63,  64*  Co,  Utt.  50,  51.  If  an  exchange  be  made  be- 
tween tenant  for  life  and  tenant  in  tail  after  possibility  of  issue  ex- 
tinct) the  exchange  is  good;  because  their  estates  are  equal.  I  I 
Rc/u  80.    Moor,  665. 

An  exchange  made  between  tenant  in  tail,  and  another ,of  unequal 
interest,  may  be  good  during  his  life  ;  bin  his  issue,  when  of  full 
age,  shall  avoid  it.  And  exchanges  made  by  infants;  by  persons 
nan  sana  mefhori^i  a  husband  of  the  wife's  lands,  Sec  are  not  void, 
but  voidable  only;  by  the  infant  at  his  full  age,  the  heir  of  the  per- 
son non  same  memorise  t  and  the  feme  after  the  death  of  the  hus- 
band, who  may  waive  the  possession,  and  disagree  to  them.  Perk. 
§  277.  281. 

Two  joint-tenants  and  two  tenants  in  common  may  exchange 
their  lands :  and,  by  this  deed,  freeholds  pass  without  livery  and 
seisin  \  but  the  word  exchange  is  to  be  used ;  and  there  must  be 
execution  of  the  exchange,  by  entry  on  the  lands  in  the  life  of  the 
parties,  or  the  exchange  will  be  void.  1  Insi.  5l.  1  Mod.  91. 
See  tit.  Lease ;  Release;  as  to  making  exchange  by  those  convey- 
ances. 
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Littleton  expresses  himself  concerning  an  exchange  a5  oF  a 
transaction  between  two;  and  in  the  case  of  Jit  on  College  ^  2  Wits, 
fittrt  3.  ft.  the  conrt  held,  that  an  exchange  in  the  strict  legal 
sense  of  the  word,  cannot  be  between  three  ;  the  principles  of  it 
not  being  applicable  to  more  than  two  distinct  contracting  parties, 
for  want  of  the  mutuality  and  reciprocity  on  which  its  operation 
so  entirely  depends ;  and  the  case  abovemcntionedi  of  tenants  in 
common  ex  ch  tinging  with  joint-tenants,  is  not  if  reconcilable  to 
this  rule;  because  though  Jour  persona  may  be  named,  vet  they 
constitute  only  two  distinct  parties,  and  consequently  there  is  the 
same  reciprocity  as  if  the  transaction  were  between  two  persons 
only.  And  this  applies  to  any  number  of  persons,  if  so  conjoined) 
as  to  make  only  two  distinct  relative  parties,  1  Inst,  50.  b.  Si.  a. 
in  nbiis. 

Sometimes  lands  intended  to  pass  by  exchange,  not  having  the 
qualities  and  incidents  of  exchanged  lands,  may  pass  by  way  or  gift 
or  grant ;  as  if  two  persons  are  seised  of  two  acr  es  of  land,  and  one 
of  them  by  deed  gives  his  acre  to  the  other,  and  the  other  his 
acre  to  him,  and  each  of  them  gives  livery  of  seisin  upon  his  acre 
given  in  exchange  ;  here  the  acres  will  pass  from  one  to  the  other, 
but  not  in  a  way  of  exchange;  because  there  was  no  word  of  ex- 
change in  the  deed.    Lilt.  sect.  62.    Perk.  253, 

A  man  grant's  to  another  lands  in  fee- simple,  for  lands  in  tail,  by 
way  of  exchange  j  or  land  in  tail)  for  lands  for  life,  &c.  these  deeds 
will  not  lake  effect  an  exchanges.  Pit-.  Exchange^  15*  64<  Co,  Litt, 
64,  If  tenant  in  tail  give  his  bind  in  exchange*  for  other  land  of 
the  same  estate -tail,  the  issue  in  tail  may  make  it  good  if  he  will, 
or  avoid  the  exchange*  1  Itrfi.  96.  A  feoffment  is  made  to  A. 
and  B.  and  the  heirs  of  A.  and  they  exchange  the  land  for  other 
lands,  iliis  will  be  good,  and  they  shall  hold  the  lands  in  the  same 
nature  that  the  land  given  in  exchange  was  held,    Perk.  §  277, 

If  a  lord  release  to  the  tenant  his  services  in  tail,  in  exchange  of 
land  given  to  the  lord  in  exchange  in  tail  also,  it  is  ill  :  but  if  lessee 
for  life  of  one  acre,  give  another  acre  to  his  lessor  in  tail,  in  ex- 
change for  a  release  from  him  of  that  acre*  habendum  in  tail  in 
like  manner,  it  is  a  good  exchange.  Psrk.  %  219.276.  283.  In 
case  two  persons  make  an  exchange  of  land,  and  limit  no  estate, 
each  shall  have  an  estate  for  life  by  implication  :  but  if  an  express 
estate  be  limited  to  one  for  life,  and  none  to  die  other,  it  will  be 
void.  19  Hen.  VI.  27.  And  to  make  a  good  exchange,  both  the 
things  must  be  in  esse  at  the  time  of  the  exchange.  Go*  Litt.  50. 
3  Edw.  IV.  10, 

But  an  exchange  may  be  made  to  take  effect  in  futuro,  as  well 
as  presently;  for  if  it  be,  that  after  the  feast  of  Easter.  A.  B.  shall 
bave  such  lands  in  D.  in  exchange  for  his  lands  in  this  is  good, 
Pir$.  §  265, 

By  a  special  kind  of  agreement,  an  exchange  may  be  of  unequal 
estates.  Moor,  c.  209.  The  condition  and  warranty  in  exchanges 
run  to  the  parties  in  privity;  not  lo  an  assignee,  tSV,  And  if  alter 
two  have  exchanged  lands,  one  of  them  releases  to  the  other  the 
■warranty  in  law,  it  will  not  destroy  the  exchange.  4  ttrfi*  122, 
i  Roil.  Abr.  815.  The  parties  themselves,  and  all  privies  and 
strangers,  for  the  most  part  may  take  advantage  of  exchanges  void 
by  any  defect  or  accident :  c&t&fy  if  they  are  voidable,  &c.  1  Reft 
105.    JDuer,  285. 
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Exchange  of  church  livings  These  exchanges  arc  now 
seldom  used,  except  that  pirsons  sometimes  exchange  their 
churches^  and  resign  them  into  the  bishops  hands:  and  this  is  not 
a  perfect  exchange  till  the  parties  are  inducted  ;  for  if  either  dies 
before  they  both  arc  inducted,  the  exchange  is  void,  Wood's  Inst, 
284.    2  Comm.  323* 

liv  stat.  Til  lifiz.c  6.  §  8.  if  any  incumbent  of  any  benefice  with 
cure  of  souls,  shall  corruptly  resign  or  exchange  the  same  ;  or 
corruptly  take  for  or  in  any  respect  of  the  resigning  or  exchang- 
ing the  same,  directly  or  indirectly,  any  pension,  sum  of  money, 
or  other  benefit  whatsoever;  as  well  the  giver  as  the  taker,  shall 
lose  double  the  value  of  the  sum ;  half  to  the  cvown,  and  half  to 
him  that  shall  sue  for  the  same.    See  this  Diet,  tit*  Simony,  Ad- 

IS  two  parsons  by  one  instrument  agree  to  exchange  their  be- 
nefices* and  in  order  thereto  resign  them  into  the  hands  of  the 
ordinary-,  such  exchange  being  executed  on  both  parts,  is  good, 
and  each  may  enjoy  the  other's  living  :  but  the  patrons  must  pre- 
sent them  again  to  each  Jiving;  and  if  they  refuse  to  do  it,  or  the 
ordinary  will  not  admit  them  respectively,  then  the  exchange  is 
not  executed ;  and  in  such  case  either  clerk  may  return  to  his 
former  living,  even  though  one  of  them  should  be  admitted,  in- 
stituted* ^:.d  inducted  to  the  benefice  of  the  other;  which  is  ex- 
pressed in  the  exchange  itself,  and  the  protestation  usually  added 
to  it.    2  Krfi  7<i.    Boll.  Jbr.  8U- 

EXCHANGEORS.  Those  that  return  money  by  bills  of  ex- 
thangc    See  Excambiatores.    5  Rich.  11.  c  2. 

EXCHEQUER* 
Scaccarivm,  from  the  Fr.  c^chcguitr^i.  e, abacus  tabula  lusoria^ 
or  from  the  Germ*  *r/ja/r,  ihesauru*."]  An  ancient  court  of  re- 
cord, therein  all  causes  touching  the  revenue  and  rights  of  the 
crown  are  heard  and  determined,  and  where  the  revenues  of  the 
crown  are  received*  Camden,  in  his  Britan.  p.  I] 3.  saith,  This 
court  took  its  name  a  tabula,  ad  quam  assidebant,  the  cloth  which 
covered  it  being  party  coloured,  or  chequered  :  we  hud  it  from  the 
Aormans*  as  appears  by  the  Grand  Cuatoma.ru,  cup.  5  6.  where  it  is 
described  to  be  an  assembly  of  high  justiciers,  to  whom  it  apper- 
tained to  amend  that  which  the  inferior  justiciers  had  misdone, 
and  unadvisedly  judged,  and  to  do  light  to  all,  as  from  the  prince's 
mouth;  and  this  seems  the  origin  of  the  court  of  exchequer- 
chamber* 

The  court  exchequer  is  inferior  in  rank  not  only  to  the  court 
of  king's  bench,  but  to  the  common  pleas  also ;  it  is  a  very  an- 
cient  court  of  record,  set  up  by  IViUiam  the  Conqueror  as  a  part 
of  the  aula  regra,  though  regulated  and  reduced  to  its  present  or- 
der by  King  Edw.  L  and  intended  principally  to  order  the  reve- 
nues of  the  crown,  and  to  recover  the  king's  debts  and  duties.  4 
Inst.  103 — 116.  It  is  called  the  exchequer,  tcaecarium,  from  the 
chequed  cloth,  resembling  a  chess-board,  which  covers  the  table 
there,  and  on  which,  when  certain  of  the  king's  accounts  are  made 
up,  the  sums  are  marked  and  scored  with  counters.  It  consists  of 
two  divisions;  the  receipt  of  the  exchequer,  which  manages  the 
royal  revenue ;  and  the  court  or  judicial  part  of  it ;  which  latter  is 
again  subdivided  into  acourtof  equity,  and  a  court  of  common  law. 
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Thr  court  of  equity  is  held  in  the  exchequer-chamber,  before 
'the  lord  treasurer,  the  chancellor  of  the  exchequer!  the  chief  ba- 
von,  and  three  fmiane  barons.  These  Mr.  Selden  conjectures  (77- 
t/rs  of  Hon,  2,  5.  1 6.)  10  have  been  anciently  made  out  of  such  as 
were  barons  of  the  kingdom,  or  parliamentary  barons,  and  thence 
to  have  derived  their  name;  which  conjecture  receives  great 
strength  from  Brocton's  explanation  of  Magna  Varta^  c.  1 4.  which 
directs  thai  the  cut  is  and  barons  be  amerced  by  their  peers  ;  that 
is,  says  he,  by  the  barons  of  the  exchequer,     3.  tr.  2.  c,  I.  §  3. 

The  primary  and  original  business  of  this  court  is  to  call  the 
king's  debtors  to  account,  by  bill  filed  by  the  attorney- general  ;  and 
to  recover  any  lands,  tenements,  or  hereditaments,  any  goods, 
chattels,  or  other  profits  or  benefits,  belonging  to  the  crown.  So 
that  by  the  original  constitution  the  jurisdiction  of  the  courts  of 
common  pleas,  king's  bench,  and  exchequer,  was  entirely  sepa- 
rate and  distinct  ;  the  common  pleas  being  intended  to  decide  all 
controversies  between  subject  and  subject;  the  kitig's  bench,  to 
correct  all  crimes  and  misdemeanors  that  amount  to  a  breach  of 
the  king's  peace;  and  the  exchequer,  to  adjust  and  recover  the 
king's  revenue.  See  this  Diet.  tit.  Courts  King's  Btnch^  Common 
Fleas*  But  as,  by  a  fiction,  almost  all  sorts  of  civil  actions  are 
now  allowed  to  be  brought  in  the  king's  bench)  in  like  manner,  by 
another  fiction,  all  kinds  of  personal  suits  may  be  prosecuted  in 
the  court  of  exchequer.  For  as  all  the  officers  and  ministers  of 
this  court  have,  like  those  of  other  superior  courts,  the  privilege 
of  suing  and  being  sued  only  in  their  own  court,  so  also  the  king's 
debtors  and  farmers,  and  all  accountants  of  the  exchequer,  are 
privileged  to  sue  and  implead  all  manner  of  persons  in  the  same 
court  of  equity  that  they  themselves  are  called  into.  They  have 
likewise  privilege  to  sue  and  implead  one  another,  or  any  stran- 
ger, in  the  same  kind  of  common  law  actions  (where  the  person- 
alty only  is  concerned)  as  are  prosecuted  in  the  court  of  common 
picas. 

This  gives  origin  to  the  conim&n  law  part  of  their  jurisdiction! 
which  was  established  merely  for  the  benefit  of  the  king's  accountants; 
and  is  exercised  by  the  barons  only  of  the  exchequer,  and  not  the 
treasurer  or  chancellor.  The  writ  upon  which  all  proceedings 
here  are  grounded  is  called  a  rjuo  minus:  in  which  the  plaintiff 
suggests  that  he  is  the  king's  farmer  or  debtor,  and  thai  the  de- 
fendant hath  done  him  the  injury  or  damage  complained  of;  quo 
mink*  wjfitiens  txistitt  {by  which  he  is  the  lest  able,)  to  pay  the 
king  his  debt  or  rent.  And  these  suits  are  expressly  directed  by 
what  is  called  the  statute  of  Rutland)  10  Eclw.  1.  c.  U.  to  be  con- 
lined  to  such  matters  only,  as  specially  concern  the  king  or  his 
ministers  of  the  exchequer*  And  by  the  articuii  super  cartas ,  28 
Edw.  I.  c.  4.  it  is  enacted,  that  no  common  pleas  be  thenceforth 
holden  in  the  exchequer,  contrary  to  the  form  of  the  great  char- 
ter. But  now,  by  the  suggestion  of  privilege,  any  person  may 
he  admitted  to  sue  in  the  exchequer,  as  well  as  the  king's 
accountant.  The  surmise  of  being  debtor  to  the  king  is  therefore 
become  matter  of  form,  and  mere  words  of  course,  and  the  court 
is  open  to  all  the  nation  equally.  The  same  holds  with  regard  to 
the  equity  side  of  the  court :  lor  there  any  person  may  file  a  bill 
against  another  upon  a  bare  suggestion  that  he  is  the  kingJs  ac- 
countant ;  but  whether  he  is  so  or  not  is  never  controverted. 
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In  this  court,  on  the  equity  side,  the  clergy  have  long  used  to 
exhibit  their  hills  for  the  non-payment  of  tithe s,  in  which  case  the 
surmise  of  being  the  king's  debtor  is  no  fiction,  they  heing  bound 
to  pay  him  their  first  fruits  and  annual  tenths.  But  the  chanccry 
hus  of  late  years  obtained  a  large  share  in  this  business.  See  this 
Diet.  tit.  Chancery  ^  Equity, 

An  appeal  from  the  equity  side  of  this  court  lies  immediately  to 
the  house  of  peers;  but  from  the  common  law  side>  in  pursuance 
of  the  stat.  31  Ed™.  III.  r.  12.  a  writ  of  error  must  be  first  brought 
into  the  court  of  exchequer- chamber.  And  from  the  determination 
had,  there  lies  in  the  dernier  reanrt^  a  writ  of  error  to  the  house  of 
lords.    3  Comm.  44,  See  this  Diet.  tit.  Decree^  Equity Error, 

Some  persons  think  there  was  an  exchequer  under  the  jfttglop 
Saxon  kings;  but  our  best  historians  are  of  opinion  that  it  was 
erected  by  King  William  the  First,  its  model  being  taken  from  the 
transmarine  exchequer,  established  in  Normandy  long  before  that 
time.    Madoxys  Hut,  Excheq. 

In  the  reign  of  Henry  the  First  there  was  an  exchequer  which 
has  continued  ever  since  ;  and  the  judges  of  the  court  were  at  that 
time  styled  baronet  tcaccarii„  iind  administered  justice  to  the  sub- 
jects. In  ancient  times  the  barons  of  the  exchequer  dealt  in  af- 
fairs relating  lo  the  stale,  or  public  service  of  the  crown  and 
realm:  and  were  greatly  concerned  in  the  preservation  of  ihe  pre- 
rogative>  as  well  as  the  revenue  of  the  crown ;  for  at  the  exche- 
quer it  was  the  care  of  the  treasurer  and  barons  to  sec  that  the 
rights  of  the  crown  were  no  ways  invaded*    Ifx  C^nnsiiutionisj 

On  account  of  the  authority  and  dignity  of  the  court  of  exche- 
quer, anciently  it  was  held  in  the  king's  palace ;  and  the  acts 
thereof  were  not  to  be  examined  or  controlled  in  any  other  of  the 
king's  ordinary  courts  of  justice :  the  exchequer  was  the  great 
repository  of  records,  wherein  the  records  of  the  other  courts  at 
Wc$tnunsteri  cJY.  were  brought  to  be  laid  up  in  the  treasury 
there.  And  writs  of  the  chancery  were  sometimes  made  forth  at 
the  exchequer;  writs  of  summons  to  assemble  parliaments,  fitc 
Ibid. 

The  exchequer  has  been  commonly  held  at  Westminster,  the 
usual  place  of  the  king's  residence ;  but  it  hath  been  sometimes 
holden  at  other  places*  as  the  king  pleased  ;  as  at  Winchester  t  ifc* 
And  in  the  exchequer  there  are  reckoned  seven  courts,  x'/z.  the 
court  of  fikas,  the  court  of  accounts,  the  court  of  rccei/tts,  the 
court  of  the  exchequer*  chamber,  (being  the  assembly  of  all  the 
judges  of  England  tor  difficult  matters  in  iawT)  the  court  of  ex* 
chequer»chamber  for  errors  in  the  court  of  exchequer,  for  errors  in 
the  kingys  bench,  and  the  court  of  equity  in  the  cxcAcg-uer-chatii- 
ber.    4  hint.  1 19. 

But,  according  to  the  usual  division  for  the  despatch  of  all  com- 
mon business*  the  cxcheqtK  r  is  divided  (as  has  been  already  no- 
ticed) into  two  parts;  one  whereof  is  conversant  especially  in  the 
judicial  hearing  and  deciding  of  causes  pertaining  to  the  prince *s 
coffers,  anciently  called  scaccarium  comfiutorum  ;  the  other  is  the 
receipt  of  the  exchequer,  which  is  properly  employed  in  the  re- 
ceiving and  payment  of  money.  And  it  has  been  observed,  that 
about  the  time  of  the  conquest,  there  was  very  little  money  in 
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specie  in  the  realm  ;  for  then  the  tenants  of  knights'  fees  answer- 
ed their  lords  by  military  services  ;  and  til)  the  reign  of  King 
Henry  L  the  rents  or  farms  due  to  the  king  were  generally  ren- 
dered is  provisions  and  necessaries  for  his  house  hold  ;  but  in  that 
reign  the  same  were  changed  into  money  ;  and  afterwards,  in  sue* 
deeding  times,  the  crown  revenue  was  changed  or  paid  into  the 
exchequer  chiefly  in  gold  and  silver.  Lex  Cottstitufioni9y  p. 
208, 

By  statute,  all  sheriffs,  bailiffs,  8cc.  are  to  account  in  the  ex- 
chequer before  the  treasurer  and  barons  :  and  annual  rolls  are  to 
be  made  of  the  profits  of  counties,  &c,  Also  inquisitors  shall  be 
appointed  in  every  county,  of  debts  due  to  the  king,  51  Hen, 
III-  st.  s,  10  Edw.  I.  stat.  Ruti.  And  all  fines  of  counties  for 
the  whole  year  are  to  be  sent  into  the  exchequer.  Stat,  de  Vicccom. 
14  Ed™.  II.  i\  ].  Persons  impeached  in  the  exchequer  may  plead 
in  their  own  discharge  ;  and  there  shall  be  writs  for  discharging 
persons,  &c*  5  Etch.  II.  c.  10,  14.  The  officers  of  the  receipt  may 
receive  and  take  for  their  fees  Id.  in  the  pound  for  sums  issued 
out,  &c.    j  k  G  fP.  &  M.  cat*.  30. 

Officers  of  the  exchequer  are  without  delay  to  receive  money 
brought  thither ;  and  the  money  on  the  receipt  is  to  be  kept  in 
chests  under  three  different  locks  and  keys,  kept  by  three  seve- 
ral officers,  kc     3  k  9  Wm.  III.  c.  28. 

In  the  court  of  equity  the  proceedings  are  by  English  bill  and  an- 
swer, agreeable  to  the  practice  of  the  high  court  of  chancery. 

In  this  court  the  attorney -general  brings  bills  for  any  matters 
concerning  the  king  ;  and  any  person  grieved  in  any  cause  prose- 
cuted against  him  on  behalf  oi  the  king,  may  bring  his  bill  against 
the  attorney-general  to  be  relieved  in  equity,  in  which  case  the 
plaintiff  must  attend  the  king's  attorney  with  a  copy  of  the  bill,  and 
procure  him  to  answer  the  same  ;  and  Mr*  Attorney  may  call  any 
that  are  interested  in  the  cause,  or  any  officer  or  others  to  instruct 
him  in  the  making  of  his  answer,  so  as  the  king  be  not  prejudiced 
thereby;  and  his  answer  is  to  be  put  in  without  oath.  4  Inst.  109. 
112.  US- 

The  exchequer  is  now  said  to  be  the  last  of  the  four  courts  at 
Westminsters  governed  by  the  chancellor  of  the  exchequer,  the  lord 
thief  baron,  and  three  other  baromt  who  are  the  sovereign  audit- 
ors of  England,  and  the  judges  of  the  court.  There  also  s*ts  in 
this  court  a  cur  si  tor  baron,  who  administers  the  oath  of  all  high- 
sheriffs,  under-sheriffs,  bailiffs,  auditors,  receivers,  collectors, 
controllers,  surveyors,  and  searchers  of  all  the  customs  in  En- 
gland. 

The  chancellor  or  under  treasurer  hath  the  custody  of  the  seal 
of  this  court.  The  king's  atterttey-ginerat  is  made  privy  to  all 
manner  of  pleas  that  are  not  ordinary,  and  of  course,  which  rise 
upon  the  process  of  the  court;  and  he  puLs  intu  court  in  his  owri 
name,  informations  uf  concealments  of  customs,  seizures,  &c. 
And  also  for  intrusions,  wastes,  and  encroachments,  upon  anv  ol 
the  king's  lands;  or  upon  penal  statutes,  forfeitures,  £cc. 

The  remembrancers  keep  the  records  of  the  court  betwixt  the 
king  and  his  subjects,  and  enter  the  rules  and  orders  there  made  : 
one  is  called  the  king's  remembrancer,  and  the  other  the  lord 
treasurer's  remembrancer  :  the  remembrancer  for  thz  ting  {»& 
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manner  of  informations  upon  penai  statutes  used  in  his  office  only ; 
and  he  calls  to  account*  in  open  court*  all  the  great  accountants  of 
the  crown*  collectors  of  customs,  kc. ;  lie  nukes  out  writs  ot  pri- 
vilege* enters  judgments  of  pleas ;  and  all  matters  upon  English 
bill*  are  remaining  in  his  office. 

The  remembrancer  for  the  lord  treasurer  makes  out  all  the  es- 
treats;  he  sets  down  in  his  book  the  debts  of  all  sheriffs,  and  takes 
their  foreign  accounts;  c;nd  issues  out  "writs  urn!  process  in  many 
cases*  he,  And  these  remembrancers  have  several  attorneys  to  do 
business  under  them,  who,  by  statute*  are  not  to  issue  out  of  the 
remembrancer's  office  any  writs  upon  supposition,  but  upon  just 
grounds,  &x.    1  Jac.l.c.  26, 

There  are  two  chamberlains  that  keep  the  keys  of  the  treasury* 
where  the  records  lie*  with  the  book  of  Domesday bV.  They 
may  sit  in  court  if  they  please*  but  not  intermeddle  with  any 
thing*  unless  it  be  relating  to  the  sheriffs,  m  the  pricking  whereof 
they  have  a  vote.  See  fust,  stat.  23  Geo.  III.  at  the  end  of  this  ar- 
ticle- And,  besides  the  chamberlains,  there  is  a  c/erk  of  the  pipe, 
in  whose  custody  are  conveyed  out  of  the  king's  and  treasurer's 
remembrancer*  Stc.as  water  through  a  pipe,  all  accounts  and  debts 
due  to  the  king. 

The  controller  of  the  pipe,  who  is  said  to  be  the  chancellor  of  the 
exchequer.  The  cierk  of  the  c^-reatsy  who  receives  the  estreats 
from  the  remembrancer's  office*  and  writeth  them  out  to  be  served 
for  the  king*  £cc.  The  foreign  oppoaer,  who  opposes  or  makes  a 
charge  on  all  sheriffs,  Sec,  of  their  grten  wax*  ?,  e.  fines,  issues, 
amerciaments,  recognisance*  Scc.cettified  in  estreats  annexed  to 
the  writ,  under  the  seal,  in  green  wax,  and  deiivereiij  the  siime  to 
the  clerk  of  the  estreats  to  he  put  in  process.  The  auditor^  that 
lake  the  accounts  of  the  king's  receivers,  collectors,  Sec-  and  per- 
fect tli em.  The  four  tellers,  whose  business  to  receive  and  pay 
all  money*  is  well  known.  The  clerk  of  the  fiells*  from  his  parch- 
ment rolls,  called  pellis  rcceptorum*  The  clerk  of  the  nihils^  who 
makes  a  roll  of  such  sums  as  the  sheriff  upon  process  returns 
mhiU  £<c.  The  cterk  of  the  picas,  in  whose  office  all  officers  and 
privileged  persons  are  to  sue  and  be  sued  ;  and  here  arc  divers 
under  clerks  employed  in  suits  commenced  or  depending  in  this 
court.  There  is  a  clerk  of  the  summons  ;  secondaries  in  ihe  offices 
of  the  remembrancers;  secondaries  of  the  pipe  ;  marshal^  Sec. 

By  stat.  23  Geo  III.  c.  82.  the  offices  of  the  two  chamberlains, 
'.he  tally-cutter,  usher  of  the  exchequer,  and  the  second  clerks  to 
each  teller,  shall*  after  the  death,  surrender,  forfeiture,  or  remo- 
val of  the  persons  interested  in  them*  br  abolished.  §1.4, 

Upon  the  death,  &c.  of  the  two  chamberlains,  instead  of  the 
tally  now  used  to  denote  the  receipt  of  money,  there  shall  be  sub- 
stituted an  indented  cheque  receipt,  §  2.  And  upon  the  death]  vsc. 
of  the  usher,  the  chief  officer  in  each  office  shall  supply  his  place. 

After  the  death*  &c.  of  the  present  auditor,  clerk  of  the  polls, 
either  of  the  four  tellers*  or  two  chamberlains,  the  payment  of  ail 
salaries,  fees,  and  emoluments  to  thr  said  officer^,  shall  cease  ;  and 
in  lieu  thereof,  certain  annual  salaries  are  made  payable,  viz.  To 
the  auditor*  4,000/.  his  chief  clerk*  1,000/.  clerk  'of  (he  pells, 
Ins  first  clerk,  1,000/.    The  four  tellers,  each  23700/.  Each 
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of  their  first  clerks,  1,000/.  These  are  to  appoint  such  other 
clerks  and  officers  as  they  think  fit,  to  be  approved  of  by  the  trea- 
sury, $5. 

All  fees  as  heretofore  (see  stat.  26  Geo.  III.  c.  99.)  to  be  recei- 
ved by  the  first  clerk  to  the  clerk  of  the  pells  ;  [20Qi,  of  whose  sa- 
lary is  on  that  account ;]  two  thirds  thereof  to  be  applied  to  the 
sinking  fund,  and  one  third  to  pay  the  above  salaries,  §  9. 

The  houses  of  the  auditor,  four  tellers,  and  usher,  shall,  after 
the  death,  Sec  of  the  present  possessors,  be  vested  in  his  majesty, 
and  not  annexed  to  the  offices,  §  10.  And  no  office  in  the  receipt 
of  the  exchequer  may  be  granted  either  in  possession  or  rever- 
sion* in  any  other  manner  than  subject  to  this  act.  $11. 

The  court  of  exc nto,URR-CH amber  Was  first  erected  by  sta- 
tute 31  Kd'vti,  III.  c.  12.  to  determine  causes  upon  writs  of  error, 
from  the  common  law  side  of  the  court  of  exchequer.  And  to 
that  end  it  consists  of  the  lord  chancellor,  and  lord  treasurer, 
taking  unto  them,  the  justices  of  the  king's  bench  and  common 
pleas.  In  imitation  of  which,  a  second  court  of  exchequer-cham- 
ber was  erected  by  stat.  27  EHz.  c.  8.  consisting  of  the  justices  of 
the  common  pleas,  and  the  barons  of  the  exchequer  ;  before  whom, 
writs  of  error  may  be  brought  to  reverse  judgments  in  certain 
suits  originally  begun  in  the  court  of  king's  bench.  See  this  Diet, 
lit.  Error.     3  Comm.  56. 

Into  the  court  also  of  exchequer-chamber,  (which  then  consists 
of  all  the  judges  of  the  three  superior  courts,  and  sometimes  the 
lord  chancellor  also,)  are  sometimes  adjourned  from  the  other 
courts  such  causes  as  the  judges,  upon  argument,  find  to  be  of 
great  weight  f*nd  difficulty-,  before  any  judgment  is  given  upon 
them  in  the  court  below.   4  Imf.  1 19,  2  Butet.  US. 

In  the  above-mentioned  court  of  exchequer-chamber,  establish- 
ed under  stat-  37  Eliz.  c  8.  there  are  no  more  than  two  retina* 
days  in  every  term  ;  one  is  called  the  general  affirmance  rfny,  being 
appointed  by  the  judges,  to  be  held  a  few  days  after  the  beginning 
of  every  term,  for  the  general  affirmance  or  reversal  of  judgments  i 
the  other  is  the  adjournment-day,  which  is  usually  held  a  day  or 
two  before  the  end  of  every  term.  On  the  first  of  these  days 
judgments  are  affirmed  or  reversed,  or  writs  of  error  won  fiTisstd; 
the  intent  of  the  latter  is,  to  finish  such  matters  as  were  left  un- 
done at  the  former  ;  on  which  last  day  also  (as  well  as  on  the  first) 
judgments  may  be  affirmed  or  reversed,  or  writs  of  crrornon  firossedy 
on  paying  a  fee  extraordinary  to  the  clerk  of  the  errors,  and  setting 
down  the  cause  for  affirmance  two  days  before  the  adjournment- 
day-    Imficy^s  K.  678. 

ExcHfcquER  sills.    See  tit.  National  Debt^  Forgery, 

EXCISE. 

Fi-om  the  Belg.  aeciisse  tributunx]  An  inland  imposition,  paid 
sometimes  on  the  consumption  of  the  commodity,  or  frequently 
upon  the  retail  sale,  which  is  the  last  stage  before  the  consump- 
tion. 

This  is  doubtless,  (says  Bteckstone,  \  Comm.  318.)  impartially 
speaking,  the  most  economical  way  of  taking  the  subject ;  the; 
charges  of  levying,  collecting,  and  managing  the  excise  dutiesbe- 
ing  considerably  less  in  proportion  than  in  other  branches  of  the 
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revenue*  It  also  renders  the  commodity  cheaper  to  the  consume; 
than  char  gin  g  it  with  customs  to  the  same  amount  would  do.  But 
at  the  same  time,  the  rigour  and  arbitrary  proceedings  of  excise 
laws,  seem  hardly  compatible  with  the  temper  of  a  free  nation. 
For  the  frauds  that  might  be  committed  in  this  branch  of  the  re* 
venue,  unless  a  strict  watch  is  kepi,  make  it  necessary  wherever 
it  is  established,  to  give  the  officers  a  power  of  entering  and 
searching  the  houses  of  such  as  deal  in  exciseabie  commodities,  at 
any  hour  of  the  day ;  and  in  many  cases,  of  the  night  likewise. 
And  (for  the  same  reasons)  the  proceedings  in  ease  of  transgres- 
sions are  summary  and  sudtlen,  to  the  exclusion  of  the  trial  by 

Its  original  establishment  was  in  1643,  when  it  was  introduced 
by  the  parliament  then  in  rebellion  against  King  Charles  I.  Its 
progress  was  gradual,  being  at  first  laid  upon  those  persons  and 
commodities  where  it  was  supposed  the  hardship  would  be  least 
perceivable,  viz.  the  makers  and  vendors  of  beer,  ale,  cider,  and 
perry;  and  was  afterwards  imposed  on  such  a  multitude  of  com- 
modities, that  it  might  fairly  be  denominated  general. 

Upon  the  restoration  of  Charles  IL  it  having  then  been  long  es- 
tablished, and  its  produce  well  known,  some  part  of  it  was  given 
to  the  crown  by  way  of  purchase  for  the  feodal  tenures  and  other 
oppressive  parts  of  the  hereditary  revenue.  And  notwithstanding 
the  objections  eternally  raised  against  it  by  the  interested  or  the 
patriotic,  it  has  from  time  to  time  been  imposed  on  a  vast  variety 
of  articles. 

By  the  consolidating  act,  43  Geo.  III.  r.  69.  the  following  articles 
and  matters  are  subject  to  a  duty  of  excise  in  Great  Britain;  viz. 
auctions,  of  lands  and  good;  sbcer,  bricks  and  tiles;  vanities,  cocoa- 
tiuts,  and  coffee;  cider  and  perry;  glass^  hides  and  skins; 
licenses  to  auctioneers,  brewers,  wax  and  tallow-candler  makers, 
grocers,  glass-makers,  tanners,  Sec.  maltsters,  paper-makers,  plate, 
dealers  in,  calico-printers,  Sec-  soap-makers  distillers,  rectifiers, 
dealers  in  spirits,  stare  it-makers,  sweet  wine  brewers,  tobacco- 
manufacturers  and  dealers,  vinegar  makers,  winc-rctaUers,  wire- 
drawers,  malt,  mead)  or  methegiin;  fia/ier,  printed  and  stained  papers, 
linens,  cottons,  and  silks ;  salt,  goafs,  ffiitits,  s'arcfi,  tca> 
tobacco  and  snuj};  verjuice,  vinegar t  ivincs  imported,  wire.  The 
list  is  at  present  somewhat  shorter  in  Ireland,  [February,  180S.] 

It  has  been  very  judiciously  observed,  that  the  grievances  of 
the  excise  exist  more,  perhaps,  in  apprehension  man  in  reality. 
Actions  and  prosecutions  against  officers,  commissioners,  and  jus- 
tices, for  misconduct  in  excise  cases,  are  very  rarely  heard  of  in 
courts  of  law*  It  is  certainly  an  evil  that  a  fair  dealer  cannot  have 
the  benefit  of  any  secret  improvement  in  the  management  of  his 
trade  or  manufactory ;  yet  it  seems  more  than  equivalent  to  the 
public  at  large,  that,  by  the  survey  of  the  excise,  the  commodity 
is  preserved  from  many  shameful  adulterations ;  as  experience 
has  fully  proved  since  wine  was  made  subject  to  the  excise  law. 

The  excise,  like  the  customs,  is  necessarily  regulated  bv  a  mul- 
tiplicity of  statutes ;  the  abridgment  of  which  ° would  form  no 
small  volume.  See  tit.  Customs.  The  following  short  extracts 
from  Burn**  Justice, .tit. Excise,  where  this  subject  is  more  fully 
stated,  will  convey  tlic  information  most  useful  to  the  student. 

One  principal  head  office  of  excise  is  to  be  kept  in  London,  cr 
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within  ten  miles  thereof,  to  which  all  other  offices  in  the  kingdom 
shall  be  subordinate  and  accountable ;  which  said  office  shall  he 
managed, by  such  commissioners  as  the  king  shall  appoint.  Stats. 
12  Car.  It  c.  24.  §  46.    5  Wm.  c.  20.  §  3  6. 

And  all  the  places  within  the  bills  of  mortality  shall  be  under 
"lio  immediate  care  and  management  of  the  said  head-office ;  and 
such  and  so  many  subordinate  commissioners  and  sub*eommission- 
ers,  and  other  officers,  shall  be  appointed  by  the  kins;  in  other 
places,  as  he  shall  think  fit.    Stat.  12  Car.  II.  c.  24.  §  4-8. 

The  excise  office  in  all  places  where  it  shall  be  appointed,  shall 
be  kept  open  from  3  in  the  morning  till  2  in  the  afternoon*  Stat. 
23  Geo.  £L  c.  26-  §  12. 

The  commissioners  or  sub-commissioners  shall  appoint  under 
their  hands  and  seals,  such  persons  as  they  shall  think  needful  in 
each  market-town,  to  be  there,  upon  every  market  day,  in  some 
known  and  public  place,  for  receiving  entries  and  duties,  and 
performing  all  other  things  touching  the  revenue  of  excise:  and 
if  such  office  be  not  so  kept  in  each  market  town,  the  commission- 
ers or  others  neglecting  or  refusing,  shall  for  every  market  day 
Forfeit  10/.  And  such  person  as  shall  come  to  such  market  town 
to  n i Like  his  entry  or  payment,  and  tender  I  l  ie  same  accordingly, 
and  be  able  to  prove  such  tender  by  oath  of  one  witness,  shall  not 
be  liable  to  any  penalty  for  such  weekly  or  monthly  entries  or  pay- 
ments as  should  have  been  made  or  paid  on  such  market  day, 
Stat.  15  Car.  II.  c.  1 1.  §  10, 

The  kingdom  of  England  and  Wales  (exclusive  of  (lie  bills  of 
mortality)  is  divided  into  about  50  collections;  some  called  by  names 
of  particular  counties ;  others  by  the  names  of  great  towns ; 
where  one  county  is  divided  into  several  collections,  or  where  a 
collection  comprehends  the  contiguous  parts  of  several  counties* 
every  collection  is  subdivided  into  several  districts,  within  which 
there  is  a  supervisor;  and  each  district  is  parcelled  into  out -rides 
and  foot-watks,  within  each  of  which  there  is  a  S(iugcr>  or  survey- 
ing officer.    GUb.  Exch.  .'If if  tend. 

The  commissioners  or  sub-commissioners,  in  their  respective 
circuits  and  divisions,  shall  constitute  under  their  hands  and  seals 
such  and  so  many  gangers  as  they  shall  find  needfuk  Stat.  12  Car. 
IL  c  24.  §  33. 

In  order  to  which,  he  who  would  be  made  a  gauger,  must  pro- 
cure a  certificate  that  he  is  above  HI  and  under  30  years  of  age; 
that  be  understands  the  font-  first  rules  of  arithmetic;  that  he  is 
of  the  communion  of  the  church  of  England;  how  he  has  been 
employed,  or  what  business  he  hath  followed;  that  he  is  not 
encumbered  with  debts;  whether  single  or  married;  and  if 
married,  how  many  children  he  has;  for  if  he  has  above  two  he 
cannot  (by  the  rules  of  the  office)  be  admitted.  Gild.  Exch. 
A 'fi fiend. 

He  must  also  nominate  two  persons  to  be  his  sureties;  and  it 
must  be  certified  that  they  are  of  sufficient  ability,  and  that  the 
said  certificate  is  of  his  own  hand -writing  :  such  certificate,  writ- 
ten by  him,  must  be  signed  by  the  supervisor  of  excise  where  the 
party  applying  lives,  id. 

At  the  bottom  of  his  certificate  must  be  his  affidavit,  that  neither 
he}  nor  any  else  to  his  knowledge,  hath  directly  or  indirectly, 
giyen  or  promised  to  give  any  treat,  fee,  gratuity,  or  reward,  for  his 
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obtaining  or  endeavouring  to  obtain  an  order  for  his  being  in- 
structed. Id. 

When  nn  order  for  instruction  is  granted,  it  is  directed  to  an 
experienced  officer,  who  receives  such  person  as  bis  pupil :  and 
the  like  books  as  officers  have,  being  delivered  to  such  pupil,  he 
goes  with  and  attends  the  officer  who  instructs  him,  and  he  takes 
surveys,  and  in  his  own  book  makes  the  like  entries,  as  if  he 
was  an  officer,  until  the  instructor  certifies  that  he  is  fully  instruct- 
ed. Id. 

After  he  is  thus  certified  for,  and  until  he  is  employed,  he 
is  called  an  expectant*  being  to  wait  till  a  vacancy  happens.  Id. 

No  person  shall  be  capable  of  intermeddling  with  any  office  re- 
lating to  the  excise,  until  he  shall,  before  two  justices  in  the  coun- 
ty where  Jiis  employment  shall  be,  of  before  a  baron  of  the  ex- 
chequer, take  the  oaths  of  allegiance  and  supremacy,  together 
with  an  oath  of  office,  which  is  to  be  certified  to  and  recorded 
by  the  next  quarter  sessions.  Stat.  12  Car.  1L  c,  24.  §  47,  48.  and 
see  stat.  15  Car.  II.  r.  11.  §  S7+ 

The  business  of  the  supervisor  is  to  be  continually  surveying 
the  houses  and  places  of  the  persons  within  his  district  liable  to 
duties:  and  to  observe  and  see  whether  the  officers  duly  make 
their  surveys,  and  make  due  entries  thereof  in  their  books  and  in 
their  specimen-papers;  and  every  supervisor  is  in  his  own  book 
to  enter  what  he  himself  does  each  day  and  part  thereof;  and 
also  set  down  the  behaviour  good  and  bad,  the  diligence  or  neg- 
ligence of  die  several  officers  of  his  district :  and  at  the  end  of 
every  six  weeks  to  draw  out  a  diary  of  every  day's  business,  and 
of  the  remarks  made. each  day  of  the  several  officers  in  his  dis- 
trict, and  to  transmit  such  diary  at  the  end  of  every  six  weeks  to 
th  e  c  h  1  e  f  office .    G  ilb ,  £x  ch .  Append* 

Each  commissioner  takes  and  peruses  a  proportion  of  these 
diaries;  and  when  he  meets  with  any  remarkable  complaint  against 
any  officer,  he  communicates  it  to  the  rest,  who  thereupon  come 
to  an  agreement,  either  to  admonish^  reprimand)  reduce^  or  discharge. 
For  small  fauks,  officers  are  admonished  ;  Tor  great  ones,  repri- 
manded ;  for  greater,  reduced :  but  for  the  greatest,  discharged. 
The  commissioner  who  peruses  the  dairy  writes  in  the  margin, 
odtnonhht  reprimand*  or  as  the  case  is.  Id. 

These  diaries,  after  having  been  thus  written  upon  are  delivered 
to  the  clerk  of  the  diaries,  w  ho  in  a  book,  called  the  reprimand* 
book,  places  the  admonitions,  reprimands,  and  the  like,  to  each 
officers  account,  and  writes  every  offender  word  thereof.  Which 
reprimaud-book  is  resorted  to  upon  discovering  new  faults  ; 
and  if  it  is  there  found  that  the  officer  has  before  been  admonished 
and  reprimanded  so  often  that  there  are  no  hopes  of  his  amending, 
he  is  then  discharged.  The  said  book  is  likewise  resorted  to 
when  application  is  made  for  advancing  or  preferring  an  officer 
into  a  better  post.  Frequent  admonitions  or  reprimands  are  a 
biir  to  preferment,  unless  they  are  of  old  standing ;  but  if  for  three 
years  last  he  stands  pretty  clear .  of  admonitions  and  reprimands, 
those  of  elder  date  are  not  much  regarded.  Id. 

The  collector's  business  is,  every  six  weeks,  to  go  his  rounds, 
and  in  the  intervals  of  rounds,  he  is  to  be  assisting  in  prosecuting 
offenders  before  the  justices;  he  is  also  to  peruse  the  supervisor's 
diaries;  and  where  he  finds  an  officer  complained  of,  is  to  ex* 
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".amine  him  and  the  supervisor  and  having  heard  both,  is  in  the 
margin  to  write  his  opinion  of  each  fact ;  he  is  also  to  have  an  eye 
how  the  supervisors  and  officers  of  his  collection  perform  their 
duties,  and  from  the  vouchers  he  transcribes  into  hU  book  the 
charge  on  each  particular  person  in  his  collection.  Id. 

For  faults,  gangers  arc  reduced^  either  to  be  only  assistants,  or 
from  foot-walks  to  out-rides;  supervisors  are  reduced  to  be  again 
only  gaugcrs  ;  and  collectors  arc  reduced  to  be  supervisors.  Id, 

In  some  instances  discharged  officers,  after  having;  for  a  compe- 
tent time  been  thereby  kept  out  of  pay,  lux-  again  restored;  but  if 
twice  discharged,  are  never  again  restored,  unless  one  of  the 
discharges  appears  to  have  been  occasioned  by  a  misrepresentation 
of  the  case.  Id. 

EXCLUSA,  EXCLUSAGtUM,  A  sluice  for  the  carrying  off 
water;  and  the  payment  to  the  lord  for  the  benefit  of  such  a 
sluice.  Jit  duo  motendinct  in  cod  fin  mam- no  cum  tn/tds  cxclusagiis, 
&c.    Mon.  jihgt*  torn.  \.  fi.  398.  587. 

EXCOMMENCEMENT,  Laiu  French.']  Kxcommumtfon.  Stat. 
23  Hen.  VII F.  r.  3. 

E  XC  O  M  M  U  X I C  AT  ION,  rxc  o  m  m  n .  j  '  <  q  do .  ]  At  i  e  c  r.  ]  c  si ;  i  st  i  c  al 
censure*  divided  into  the  greater  and  the  lesser;  by  the  latter  a 
person  is  excluded  from  the  communion  of  the  church  only; 
by  the  former,  from  that  communion,  and  also  from  the  compa- 
ny of  the  faithful ;  and  incapacitated  from  performing  any  legal 
act. 

The  sentence  of  excommunication  was  instituted  originally  for 
preserving  the  purity  of  the  church  ;  but  ecclesiastics  did  not 
scruple  to  convert  it  into  an  engine  for  promoting  their  own  pow- 
er, and  inflicted  it  on  the  most  frivolous  occasions.  Roberts,  Hist. 
Emfi.  Charles  V.  vol.2.  109.  fcc. 

If  the  judge  of  any  spiritual  court  cm  communicates  a  man  for 
a  cause  of  which  he  hath  not  the  legal  cognisance,  the  party  may 
have  an  action  against  him  at  common  law  ;  and  he  is  also  liable 
to  be  indicted  at  the  suit  of  the  king,    I  Inst.  134.    2  Inxt.  527. 

02  j. 

An  excommunicated  person  is  disabled  to  do  any  act  that  is  re- 
quired to  be  done  by  one  that  is  firobux  and  tegatU  homo.  He 
cannot  serve  upon  juries,  cannot  be  a  witness  in  any  court,  and 
which  is  the  worst  of  all,  cannot  bring  an  action  either  real  or  per- 
sonal, to  recover  lands  or  money  due  to  l^m.  lAtt.  %  201.  And 
on  forty  days1  contumacy,  the  delcndant  is  liable  to  be  taken  on  a 
writ  of  excommunicato  capiendo^  and  imprisoned  till  he  is  recon- 
ciled to  the  church,  when  he  may  be  freed  by  a  writ  of  exeo?nmu~ 
mcatio  deliberandi.  2  Inst.  1S9.  8  Refu  68.  See  more  fully  those 
titles,  fiost.  In  case  of  subtraction  of  tithes,  a  more  summary  and 
expeditious  assistance  is  given  by  the  statutes  27  H*n.  VIII.  e,  20. 

3  Hen.  VIII.  e.  7.  which  enact,  that  on  complaint  by  the  ecclesias- 
tical judge  of  any  contempt  or  misbehaviour  of  a  defendant,  in 
any  suit  for  tithes^  any  privy  councillor,  or  any  two  justices  of  the 
peace,  (or  in  case  of  disobedience  to  a  definitive  sentence  any  two 
justices  of  the  peace,)  may  commit  the  party  to  prison  without  bail 
or  mainprise,  till  he  enters  into  a  recognisance  with  sufficient  sure- 
ties to  give  a  due  obedience  to  the  process  and  sentence  of  the 
court. 
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As  to  pleading  excommunication  in  a  plaintiff  sec  tit-  Abate, 
mmt  I.  2.  b. 

We  may  next  proceed  to  consider  more  particularly, 

I.  In  what  Cases*  and  by  whomt  Persons  may  be  excommunicated. 
II.  Of  the  Proceedings  in  Excommunication;  and  how  the  Ex com- 
municated are  absolved. 

Excommunication  is  generally  for  contempt  in  not  appearing, 
or  not  obeying  a  decree,  Sec.  And  in  other  respects  the  causes 
of  h  are  many  ;  as  for  matters  of  heresy,  refusing  to  receive  the 
sacra  menu  or  to  come  to  church;  incontinence,  adultery,  simony, 
&c.  A  man  may  not  be  excommunicated  for  matter  of  defama- 
tion*  Ecc. 

In  some  cases  persons  incur  excommunication  ifuo  facto  by  act 
of  parliament ;  but  they  arc  first  to  be  convicted  of  the  offence  by- 
law, and  the  conviction  is  transmitted  to  the  ordinary.  Dyer>275. 

1  Vcntr.  146. 

By  stat.  5  5c  6  Edw.  VL  e.  4.  "if  any  person  shail  smiLc,  or  lay 
violcnt  hands  upon  any  other,  cither  in  any  church  or  church  - 
yard}  then  ijiso  facto  every  person  so  offending  shall  be  deemed 
excommunicate,  and  be  excluded  from  the  fellowship  and  compa- 
ny of  Christ's  congregation." 

Audit  is  further  enacted  by  the  said  statute) u  that  if  any  person 
shall  maliciously  strike  any  person  with  any  weapon  in  any  church 
or  church-yard,  or  shall  draw  any  weapon  in  any  church  or  church* 
vard,  to  the  intent  to  strike  another  with  the  same  weapon,  then 
every  person  so  offending  shall  stand  ?fi$o  facto  excommunicated 
as  aforesaid.'*    See  tit.  Church. 

By  the  stat.  3  Jac.  I.  ca/i.  5.  §  li  St  12.  it  is  enacted,  **  that  every 
popish  recusant  convict  shall  stand  to  all  intents  and  purposes  dis- 
abled, as  a  person  lawfully  excommunicate d."  See  this  Diet*  tit. 
Paftist . 

None  but  the  bishop  is  to  certify  excommunication,  unless  the 
bishop  be  beyond  sea,  or  in  rrmotis;  or  except  the  certificate  be  by 
one  that  hath  ordinary  jurisdiction,  See. 

Anno  S7  Hen.  III.  The  archbishop  of  Canterbury,  and  the  other 
bishops,  with  burning  tapers  in  their  hands,  in  Westminster- Hal!, 
before  the  king  and  the  other  estates  of  the  realm,  denounced  a 
curse  and  excommunication  against  the  breakers  of  the  liberty  of 
the  church;  and  by  Stat.  9  Edtv.  III.  bishops  may  excommunicate, 
not  only  all  perturbcrs  of  the  peace  of  the  church,  but  also  felons, 
and  other  offenders,  &c.  And  by  the  ecclesiastical  laws,  excom- 
municated persons  are  not  permitted  to  have  christian  burial. 

The  bishop's  certificate,  if  he  die  before  the  return  of  the  writ, 
shall  not  be  received,  for  his  successor  shall  certify;  the  signifi- 
caz'H  must  mention  that  the  party  lived  within  the  diocese  where 
be  was  excommunicated,  and  by  w  hat  bishop ;  if  it  be  pleaded,  the 
time  when  is  to  be  shown;  and  excommunication  must  be  de- 
clared in  the  ecclesiastical  court  before  they  proceed,  &c.    «  Re/i. 

Cro.  Jac.  82,  Moor's  Caxes>  667-  Latch,  174.  Hetley,  86. 
See  this  Diet.  tit.  Abatement  I.  2.  6. 

It  is  not  necessary  that  the  party  should  be  resident  in  the  dio- 
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ccsc  at  the  lime  of  the  excommunication  ;  it  is  sufficient  if  he  were 
there  at  the  time  of  the  citation.    7  Term  Refi.  K,  B>  153. 

It  hath  been  adjudged  thai  the  spiritual  court  hath  not  power  to 
meddle  with  the  hotly  of  any  persons  whatsoever,  or  to  sent!  pro- 
cess to  take  them  ;  for  if  a  person  is  excommunicated  for  con- 
tempt, Stc.  they  ought  to  certify  it  into  the  chancery,  whence  it  is 
sent  into  B.  R.  and  thence  issues  process.  CVo,  Fliz,  741.  See 
fiosit  tK'  Excommunicato  Capiendo. 

If  a  person  be  unjustly  excommunicated  for  a  matter  of  which 
the  spiritual  court  hath  not  conusance,  and  he  is  taken  on  a  writ 
of  excommunicato  capiendo,  the  party  grieved  shall  have  a  writ  out 
of  chancery  to  the  sheriff,  to  deliver  him  out  of  prison.  2  Inst. 
623.    12  Co.  76,   Mte.  M  II.  141. 

So  if  the  spiritual  court  proceeds  inverso  or  dint;  as  if  they  re- 
fuse a  copy  of  the  libel,  &x.  a  prohibition  shall  go  with  a  clause  to 
absolve  and  deliver  the  party  injured,    1  Sid.  232. 

Also  if  a  man  be  excommunicated,  and  offers  to  obey  and  per- 
form the  sentence,  and  the  bishop  rcfuseth  to  accept  it,  and  to  as- 
&oit  him,  he  shall  have  a  writ  to  the  bishop,  requiring  him,  upon 
performance  of  the  sentence,  to  assoil  him ;  and  the  reason  there- 
of is,  for  that  by  the  excommunication  the  party  is  disabled  to  sue 
any  action,  or  to  have  any  remedy  for  any  wrong  done  unto  him, 
so  long  as  he  shall  remain  excommunicate  ;  and  also  the  party 
grievedmay  have  his  action  upon  his  case  against  the  bishop,  in 
Eike  manner  as  lie  may  when  the  bishop  doth  excommunicate  him 
for  a  matter  which  bclongeth  not  to  the  ecclesiastical  conusance  ; 
also  the  bishop,  in  those  cases  may  be  indicted  at  the  suit  of  the 
king.    2  Inst.  623. 

But  if  the  excommunication  be  for  a  just  cause,  the  party  must 
make  present  satisfaction  before  lie  can  be  absolved,  or  he  must 
put  in  caution,  that  he  will  hereafter  perform  Lhat  which  the  bishop 
shall  reasonably  and  according  to  law  enjoin  him  j  which  caution, 
in  the  civil  law,  is  of  three  softs:  I.  FideJus$oriat  as  when  a  man 
bindcth  himself  with  sureties  to  perform  somewhat.  2,  Pignota* 
tio,  or  reath  cauttOj  as  when  a  man  engageth  goods  or  mortgagcth 
lands  for  the  performance.  3.  Juratoria,  when  the  party  who  is  to 
perform  any  thing  taketh  a  corporal  oath  to  do  it,  which  last  is  now 
ihe  most  frequent  method. 

This  method  of  taking  caution  was  held  to  be  against  law.  I 
Bulst.  122.  But  was  afterwards,  on  great  debate,  held  to  be  good  j 
and  that  the  bishop  having  a  discretionary  power  herein,  it  was  as 
much  in  his  option  to  take  caution  by  obligation  as  by  cither  of 
the  two  other  methods.    2  JLev.  36    Ratjm,  225* 

If  the  sentence  of  the  greater  instead  of  the  lesser  excommu- 
nication be  pronounced,  it  is  only  a  ground  of  appeal :  the  court 
of  K.  B.  will  not  quash  the  writ  de  excom.  cap.  for  that  objection. 
7  Term  Rcji.  153. 

If  after  a  person  is  excommunicated,  there  comes  a  general  act 
of  pardon,  which  pardons  all  contempts,  Sec.  it  seems  that  this  of 
fence  is  taken  away  without  any  formal  absolution-    Sec  Cro.  (  a.  . 
199.    Cro.  Jac.  212.    8  Co.  68.     I  Jones,  227.    2  Lev.  2G> 
Cod.  1110, 

EXCOMMUNICATO  CAPIENDO.  A  writ  directed  to  thr 
sheriff  for  apprehending  him  who  stands  obstinately  ex  communis 
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cated.  If  w h bin  forty  days  after  sentence  of  excommunication 
has  been  published  in  the  church,  the  offender  does  not  submit  and 
abide  by  the  sentence  of  the  spiritual  court,  the  bishop  may  signify, 
h  e,  certify,  such  contempt  to  the  king  in  chancery.  Upon  which 
there  issues  out  this  writ  to  the  sheriff  of  the  county,  called,  from 
the  bishop's  certificate,  a  xigmjicavit:  or,  from  its  effect,  a  writ 
de  excommunicato  capiendo*  And  the  sheriff  shall  thereupon  take 
the  offender  and  imprison  him  in  the  county  gaol  till  he  is  recon- 
ciled to  the  church,  and  such  reconciliation  certified  by  the  bishop 
I^iz.  A*  B.  62.  By  the  stat.  5  Eliz.  c.  23.  writs  de  excommunicato 
caftiendo  shall  issue  out  of  the  court  of  chancery  in  term  time,  and 
be  returnable  in  B.  /r,  cJY.  They  shall  be  brought  sealed  into  the 
king's  bench,  and  there  opened  and  delivered  of  record  to  the  she- 
riff, and  there  must  be  twenty  days  between  the  teste  and  the  re- 
turn ;  and  if  the  sheriff  return  a  non  eat  inventus  on  the  writ,  a 
capiat  with  proclamation  is  to  be  granted  for  the  party  to  yield  his 
body  to  gaol  under  the  penalty  of  10/.  And  if  lie  do  not  appear 
on  the  first  capias  and  proclamation,  a  second  is  to  go  forth,  and 
he  is  to  forfeit  20/,  Gee. 

But,  by  this  statute,  if  in  the  excommunicato  capiendo^  the  party 
excommunicated  hatb  not  a  sufficient  addition,  as  to  his  place  of 
dwelling,  &c.  according  to  1  Hen.  V.  c.  5.  or  if  in  the  sijpujica-irit 
it  is  contained,  that  the  excommunication  proceeds  upon  a  cause 
of  contempt,  or  some  original  matter  of  heresy  j  for  refusing  to 
have  a  child  baptized,  to  receive  the  sacrament,  to  come  to  divine 
service,  or  for  error  in  matters  of  religion  and  doctrine,  for  in  con  - 
tinency,  usury,  simony,  perjury  in  the  ecclesiastical  courts,  or  ido- 
latry ;  he  shall  not  incur  the  penalties  in  this  act  for  his  contempt, 
in  not  rendering  himself  prisoner  upon  the  capias,  £5"c.  So  that 
the  statute  doth  not  require  the  capias  with  proclamations,  and  the 
penalties  in  other  cases  besides  the  ten  cases  mentioned,  2  Inst. 
661. 

And  it  has  been  adjudged,  where  a  person  has  been  excommu- 
nicated, and  none  of  those  causes  were  contained  in  the  tignijica- 
vit,  that  the  person  excommunicate  should  be  discharged  of  the 
penalties,  but  not  of  the  excommunication.  3  Mad,  89,  It  has 
also  been  held,  that  for  any  of  the  causes  expressed  in  the  statute 
there  ought  to  go  a  capias  w  ith  a  penalty,  and  be  an  addition  to  the 
writ :  iu  other  cases  it  is  not  necessary;  and  if  then  the  capias  be 
with  a  penally,  the  court  will  not  discharge  the  party,  but  the  pe-^ 
nally  only :  but  for  want  of  addition,  in  cases  where  that  is  re- 
quired, the  party  shall  be  discharged  upon  motion.    I  Salk.  294, 

A  writ  dc  e.vcom.  cap.  stating  that  the  defendant  was  excommu- 
nicated in  a  cause  of  defamation  and  slander  merely  spiritual,  is 
good.    7  Term  lit.':.  A".  153. 

EXCOMMUNICATO  DIXIBERANDO,  A  writ  to  the  sheriff 
for  delivery  of  an  excommunicate  person  out  of  prison,  upon  cer- 
tificate from  the  ordinary  of  his  conformity  to  the  ecclesiastical 
jurisdiction.  Filz.  JY.  B.  63.  Reg.  Orig.  67.  And  where  a  man 
is  unduly  excommunicated,  he  may  be  delivered,  in  some  cases, 
by  a  habeas  corpus;  and  sometimes  by  pleading,  as  well  as  by  an 
excommunicato  d?lidera?ido:  also  sometimes  by  prohibition,  &c.  And 
on  a  general  pardon,  the  party  may  have  a  writ  to  the  bishop  to  ab- 
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solve  him.  12  Refi,  76.  Latch.  205.  Godb.  272,  If  a  plaintiff 
in  an  action  be  excommunicate,  and  after  he  gets  letters  of  abso- 
lution, on  showing  them  in  court,  he  may  have  a  resummons,  Sec. 
upon  his  original-    1  Inst,  133. 

EXCOMMUNICATO  REC1P1ENDO,  or  rath ev  rtcapiendo.J 
A  writ  whereby  persons  excommunicated  being  for  their  obstinacy 
committed  to  prison,  and  unlawfully  delivered,  before  they  have 
given  cautio?i  to  obey  the  authority  of  the  church,  are  commanded 
to  be  sought  after,  retaken,  and  imprisoned  again.  Reg,  Orig.  67. 
If  a  person  after  his  commitment  eacapea,  and  the  sheriff  has  not 
returned  his  w rit ,  a  c a/iia?  excommunicatum  dc  novo  shall  go,  other- 
wise if  the  writ  be  returned.    M  ;.  Cas.  78. 

EXECUTION,  EXEcuTto/j  Signifies  the  last  performance  of 
an  act,  as  of  a  judgment,  Etc,  It  is  the  obtaining  possession  of 
any  thing  recovered  by  judgment  of  law.    1  Inst*  289. 

Sir  Edward  Coke,  in  his  Reports,  makes  two  sorts  of  execu- 
tions ;  onejfotf/,  another  with  a  /juousque,  tending  to  an  end  :  an 
execution^  is  that  which  nukes  money  of  the  defendant's  goods, 
or  extends  Ins  lands,  and  delivers  them  to  the  plaintiff,  which  he 
accepts  in  satisfaction,  and  is  the  end  of  the  suit,  and  all  that  the 
king's  writ  requires  to  be  done ;  the  other  writ  with  a  guoiw/uel 
though  tt  tendeth  to  an  end,  is  not  final :  as  in  case  of  a  capias 
ad  satisfaciendum^  which  is  not  a  final  execution,  but  the  body  of 
the  party  is  to  be  taken,  to  the  intent  the  plaintiff  be  satisfied  his 
debt,  kc*  and  the  imprisonment  of  the  defendant  not  being  abso- 
lute, but  until  he  do  satisfy  the  same.    6  Rep.  87. 

Execution,  In  the  usual  legal  sense  of  the  word,  is  a  judicial  writ 
grounded  on  the  judgment  of  the  court  from  whence  St  issues: 
and  is  supposed  to  be  granted  by  the  court  at  the  request  of  the 
pat  ty  at  whose  suit  it  is  issued,  to  give  him  satisfaction  on  the 
judgment  which  he  hath  obtained ;  and  therefore  an  execution  can- 
not be  sued  out  in  one  court,  upon  a  judgment  obtained  in  an- 
other.   Impn/n  R~.  B. 

This  execution,  or  putting  the  law  in  force,  is  performed  in  dif- 
ferent manners,  according  to  the  nature  of  the  action  upon  which 
it  is  founded,  and  of  the  judgment  which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  action  real  or  mixed,  whereby 
the  seisin  or  possession  of  land  is  awarded  to  him,  the  writ  of  ex- 
ecution shall  be  a  habere  facias  seisinamt  or  writ  of  seisin  of  a 
freehold;  or  a  habere  facias  possessionem,  or  writ  of  possession 
of  a  chattel  interest.  Finch*s  L.  470,  See  this  Diet,  those  titles. 
These  are  writs  directed  to  the  sheriff  of  the  county,  commanding 
him  to  give  actual  possession  to  the  plaintiff  of  the  land  so  reco* 
vi  red,  in  the  execution  of  which  the  sheriff  may  take  with  him 
the  posse  comitates,  or  power  of  the  county*  and  may  justify  break- 
ing open  doors,  if  the  possession  be  not  quietly  delivered.  See 
/iGsr,  III.  3.  But  if  it  be  peaceably  yielded  up,  the  delivery  of  a 
twig,  a  turf,  or  the  ring  of  a  door,  in  the  name  of  seisin,  is  suffi- 
cient execution  of  the  writ*    3  Comm.  412. 

Upon  a  presentation  to  a  benefice  recovered  in  a  quarc  imp  edit. 
or  assise  of  darrein  presentment^  the  execution  is  by  a  writ  de 
clerko  admittendo;  directed  not  to  the  sheriff,  but  to  the  bishop  or 
archbishop,  and  requiring  him  to  admit  and  institute  the  clerk  of 
the  plaintiff.    See  tit.  Admittendo  Clerico,  Advowsw. 
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In  other  actions,  where  the  judgment  is  that  sometmng  special 
be  4one  or  renderLd  by  the  defendant,  then,  in  order  to  compel 
him  so  to  do,  and  to  see  the  judgment  executed,  a  special  writ 
of  execution  issues  to  the  sheriff  according  to  the  nature  of  the 
case.  As  upon  an  assise  of  nuisance,  or  quod  permit  tat  prosier - 
Brre,  where  one  part  of  the  judgment  is  thai  the  nuisance  be  re- 
moved, a  writ  goes  to  the  sheriff  to  abate  it  at  the  charge  nl  the 
party,  which  likewise  issues  in  case  of  an  indictment.  Comb.  10« 
See  tit.  Nuisance, 

Upon  a  replevin,  the  writ  of  execution  is  the  writ  tie  retornoha* 
bertdo;  to  have  a  return  of  the  cattle  distrained  ;  and  if  die  distress 
be  eloigned,  the  defendant  shall  have  a  capias  in  withernam^  but 
on  the  plaintiff's  tendering  the  damages,  and  submitting  to  a  fine, 
the  process  in  withernam  shall  be  stayed.  2  Leon.  174.  See  tit. 
Reptmin,  Distress,  Withernam.  In  detinue,  alter  judgment,  the 
plaintiff  shall  have  a  distringas  to  compel  the  defendant  to  deliver 
the  goods  by  repeated  distresses  of  his  chattels.  1  Roll.  Jbr.  737. 
Bait.  Ent.  215.)  or  else  a  scire  facias  against  any  third  person  ir: 
whose  hands  they  may  happen  to  be,  to  show  cause  why  they 
should  not  be  delivered  ;  and  if  the  defendant  still  continues  ob- 
stinate, then  (if  the  judgment  be  by  default  or  on  demurrer)  the 
sheriff  shall  summon  an  inquest  to  ascertain  the  value  of  the  goods, 
and  the  plaintiff's  damages;  which  ^'being  either  so  assessed,  or 
by  the  verdict  in  case  of  an  issue,  Bra.  Abr.  tit.  Damages,  29,) 
shall  be  levied  on  the  person  or  goods  of  the  defendant.  See  tit 
Detinue.  So  that  after  all,  in  replevin  and  detinue,  the  only  ac- 
tions for  recovering  the  specific  possession  of  personal  chattels,  if 
die  wrongdoer  be  very  perverse,  he  cannot  be  compelled  to  the 
restitution  of  the  identical  thing  taken  or  detained ;  but  he  has 
still  his  election  to  deliver  the  goods  or  their  value.   Kciliv.  64. 

Executions,  inactions  where  money  only  is  recovered,  asatffAr 
or  damages,  are  of  five  sorts;  1.,  Against  the  body  of  the  defend- 
ant ;  2.  Against  his  goods  and  chattels  ;  3.  Against  his  goods  and 
the  profits  of  his  lands  \  4.  Against  his  goods  and  the  possesion 
of  his  lands  ;  5.  Against  all  three,  his  body,  lands,  and  goods, 

1.  The  first  of  these  species  of  execution  is  by  writ  of  capias  ad 
satisfaciendum)  (shortly  called  a  ca.  sa.)  to  take  and  imprison  the 
body  of  the  debtor  till  satisfaction  be  made  for  the  debt,  costs  and 
damages.  See  this  Diet*  tit.  Capias.  Sir  Edward  Coke  gives  a 
singular  instance  where  a  defendant  in  14  J£dn\  UK  was  discharged 
from  a  capias^  because  he  was  of  so  advanced  an  age  that  he  could 
not  undergo  the  pain  of  imprisonment,  1  Inst.  2S9.  This  writ  is 
an  execution  of  the  highest  nature,  inasmuch  as  it  deprives  a  man 
of  his  liberty  till  he  makes  the  satisfaction  awarded ;  and  therefore 
when  a  man  is  once  taken  in  execution  upon  this  writ,  no  odier 
process  can  be  sued  out  against  his  lands  or  goods.  Only  by  stat. 
21  Jfic.  |.  c,  24.  if  the  defendant  dies  while  charged  in  execution 
upon  this  writ,  the  plaintiff  may,  after  his  death,  sue  out  anew 
execution  against  bis  lands,  goods,  or  chattels. 

If  a  ca.  m.  is  sued  out,  and  a  iionest  inventus  is  returned  there 
on,  the  plaintiff  may  sue  out  a  process  against  the  bail,  if  any  were 
given  ;  who  stipulate  in  this  triple  alternative,  that  the  defendant 
shall,  if  condemned  in  the  suit,  satisfy  the  plaintiff  his  debt  and 
costs,  or  surrender  himself  a  prisoner,  or  that  they  will  pay  it  for 
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him:  as  therefore  the  iwo  former  branches  of  the  alternative  arc 
neither  of  them  complied  with,  the  latter  must  immediately  take 
place.  Lutttf.  1269.  127S.  In  order  to  which  a  writ  of  scire  facias 
may  be  sued  out  against  the  bail,  commanding  tbciSt^  Sliow  cause 
why  the  plaintiff  should  not  have  execution  'against  them  for  his 
debt  and  damages ;  and  on  such  writ,  if  they  show  no  sufficient 
cause,  or  the  defendant  does  not  surrender  himself  on  the  day  of 
the  return,  or  of  showing  cause,  the  plaintiff  may  have  judgment 
against  the  bail,  and  take  nut  a  writ  of  ca.  sa>  or  other  process  of 
execution  against  them.  See  tit.  Bail,  Scire  Facias;  and  /tost,  II. 

2.  The  next  species  of  execution  is  against  the  goods  and  chat- 
tels of  the  defendant,  and  is  called  a  writ  of  Jitri  facias,  from  the 
words  in  it  where  the  sheriff  is  commanded  that  he  cause  to  be 
made  of  the  goods  and  chattels  of  the  defendant,  the  sum  or  debt 
recovered.  This  lies  as  well  against  privileged  persons,  p.eej$j 
£*c.  as  other  common  persons ;  and  against  executors  or  adminis- 
trators, with  regard  to  the  ^oods  of  the  deceased)  The  sheriiFmay 
not  break  open  any  outer  floors  to  execute  either  this  writ  or  the  writ 
of  cu.  sa.  but  must  enter  peaceably,  and  may  then  break  open  any 
inner  door  belonging  to  the  defendant,  in  order  to  take  the  goods. 
5  Reft.  92.  Palm.  54.  See  float,  III,  3,  And  the  sheriff  may  sell 
the  goods  and  chattels  of  the  defendant,  even  an  estate  for  years, 
which  is  a  chattel  real,  (8  Reft,  171.)  till  he  has  raised  enough  to 
satisfy  the  judgment  and  costs ;  first  paying  the  landlord  of  the 
premises  upon  which  the  goods  arc  found  the  arrears  of  rent 
then  due,  not  exceeding  one  year's  rent  in  the  whole.  Stat.  S 
Ann.  c.  14.  See  tit.  Distress,  Rent.  If  part  only  of  the  debt  be 
levied  on  a  fieri  facias^  the  plaintiff  may  have  a  ca.  sa.  for  the  re- 
sidue. 1  Roll.  Abr.  904.  Cro.  £liz.  344.  See  further  this  Bice, 
tit.  Fieri  Facias,  Venditioni  Exponas. 

3.  A  tbinl  species  of  execution  is  by  writ  of  levari  facias; 
which  affects  a  man's  goods  and  the  profits  of  his  lands,  by  com- 
manding the  sheriff  to  levy  the  plaintirPs  debt  on  the  lands  and 
goods  of  the  defendant,  whereby  the  sheriff  may  seize  all  his 
goods,  and  receive  the  rents  and  profits  of  his  lands,  till  satisfac- 
tion be  made  to  the  plaintiff.  Finch's  L.  471,  Llule  use  is  now 
made  of  this  writ ;  the  remedy  by  elegit,  which  takes  possession  of 
the  lands  themselves,  being  much  more  effectual.  But,  as  a  spe- 
cies of  this  Iruari  facias  may  be  considered  a  writ  of  execution 
proper  only  to  ecclesiastics,  which  is  given  when  the  sheriff,  upon 
a  common  writ  of  execution  sued,  returns  that  the  defendant  is  a 
beneficed  clerk,  having  no  lay  fee.  In  this  case  a  writ  goes  to  the 
bishop  of  the  diocese,  in  the  nature  of  a  levari  or  fieri  facias,  to 
levy  the  debt  and  damages  de  bonis  ecclesiasticis,  which  are  not  to 
be  touched  by  lay  hands  j  and  thereupon  the  bishop  sends  out  a 
sequestration  of  the  profits  of  the  clerk's  benefice,  directed  to  the 
churchwardens  to  collect  the  same,  and  pay  them  to  the  plaintiff 
till  the  full  sum  be  raised.  -Meg,  Orig.  300.  Burn* 9  E.  L.  329.  2 
Inst.  472*    Jenk.  207.    See  further,  tit.  Levafi  Fac ias* 

4.  The  fourth  species  of  execution  is  by  the  writ  of  elegit  t 
which  is  a  judicial  writ  given  by  stat.  West.  2.  13  Edit**  I.e.  18. 
either  upon  judgment  for  a  debt  or  damages,  or  upon  the  forfeiture 
of  a  recognisance  taken  in  the  king's  court.  By  the  common  law, 
a  man  could  onlv  have  satisfaction  of  goods,  chattels,  and  the 
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present  profits  of  land*,  by  the  two  writs  oi  execution  last  men- 
tioned, (2  and  3,)  but  not  the  possession  of  the  lands  themselves^ 
which  was  a  natural  consequence  of  the  feodal  principles  prohi- 
biting aiic7;"-ion  ^  tends-.--  See  this  Diet.  tit.  Tenure. 

By  this  writ  of  elegit  t  the  defendant's  goods  and  chattels  are  not 
sold,  but  only  appraised;  and  all  of  them,  except  oxen  and  heasts 
of  the  plough,  are  delivered  to  the  plaintiff  at  such  reasonable  ap- 
praisement and  price,  in  part  of  satisfaction  of  his  debt.  If  the 
jjjoods  are  not  sufficient)  then  the  moiety,  or  one  half  of  his  free- 
hold lands,  which  be  had  at  the  time  of  the  judgment  given,  whe- 
ther held  in  his  own  name,  or  any  other  in  trust  for  him,  are  also 
to  be  delivered  to  the  plaintiff;  to  hold  till  out  of  the  rents  and 
profits  thereof  the  debt  be  levied,  or  till  the  defendant's  interest 
be  expired  ;  as  till  the  death  of  the  defendant,  if  he  be  tenant  for 
life,  or  in  tad.    2  Inst.  395.    Stat.  29  Car.  IL  c  3. 

it  is  upon  feodal  principles  also,  that  copyhold  lands  are  not  lia- 
ble to  be  taken  in  execution  upon  a  judgment.  1  Roll,  Abr.  888. 
But  in  case  of  a  debt  to  the  king,  it  appears  by  Magna  Charta,  c. 
8  that  it  was  allowed  by  the  common  law  for  him  to  take  posses- 
sion of  the  lands  till  the  debt  was  paid. 

This  execution,  or  seizing  of  lands  by  elegit,  is  of  so  high  a  na- 
ture, that  after  it  the  body  of  the  defendant  cannot  be  taken :  but 
if  execution  can  only  be  had  of  the  goods  because  there  are  no 
lands,  and  such  goods  are  not  sufficient  to  pay  the  debt,  a  ea.  sa. 
may  then  be  had  after  the  elegit ;  for  such  elegit  is  in  this  case  no 
more  in  effect  than  a  fcri  facias*    Hob,  58. 

Thus  it  appears  that  body  and  good*  may  be  taken  in  execution, 
or  land  and  goods;  but  not  body  and  land  too  upon  any  judgment 
between  subject  and  subject,  in  the  course  of  the  common  law ; 
but, 

5.  Upon  some  prosecutions  given  by  statute;  as  in  the  case  of 
recognisances  or  debts  acknowledged  on  statute  merchant,  or  3ta~ 
tute  m  a  file  i  (pursuant  to  statute  13  Edw.  J.  De  Mcrcatorihzts;  27 
Ediv.  ILL  c.  9.  see  this  Diet,  those  titles ;)  upon  forfeiture  of  these, 
the  body,  lands  and  goods,  may  all  be  taken  at  once  in  execution 
to  compel  the  payment  of  the  dvbt.  The  process  hereon  is  usual- 
ly called  an  extent  or  extendi  facias ;  because  the  sheriff  is  to  cause 
the  lands,  Sec  to  be  appraised  to  their  full  extended  value,  before 
he  delivers  them  to  the  plaintiff;  that  it  may  be  certainly  known 
how  soon  the  debt  will  be  satisfied.  Fitz>  A*.  B.  13L  See  this 
Diet.  lit.  Extent. 

By  stat.  33  Hen,  VIII.  c.  39,  all  obligations  made  to  the  king 
shall  have  the  same  force,  and  of  consequence  the  same  remedy 
to  recover  them,  as  a  statute-staple;  though  indeed  before  this 
statute,  the  king  was  entitled  to  sue  out  execution  against  the 
body,  lands  and  goods  of  his  accountant  or  debtor.  3  Reft.  12. 
And  his  debt  shall,  in  suing  out  execution,  be  preferred  to  that  of 
every  other  creditor  who  hath  not  obtained  judgment  before  the 
kino; commenced  his  suit.    Stat.  33  Hen.  VIII.  c.  39+  §  74, 

The  king's  judgment  also  affects  lands  which  the  kine;Js 
debtor  hath  at  or  after  the  time  of  contracting  his  debt,  or  which 
any  of  his  officers  mentioned  in  stat.  13  Eiiz.  c,  4.  hath  at  or  after 
the  time  of  his  entering  on  the  office:  so  that  if  such  officer  of  the 
crown  aliens  for  a  valuable  consideration,  the  land  shall  be  liable 
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to  the  king's  debt,  even  in  the  hands  of  a  bond  fde  purchaser ; 
though  the  debt  due  to  the  king  was  contracted  by  the  vendor 
many  years  ;ifter  the  alienation.  \o  Rcfi.  55,  56.  8  Hefi,  \7\. 
And  see  stat.  25  Geo,  III.  35,  which  enables  the  conrt  of  exche- 
quer, on  application  by  the  attorney-general  by  motion,  to  older 
the  estate  of  any  debtor  to  the  king,  and  oi  the  heirs  and  assigns 
of  such  debtor,  in  any  lands  extended,  to  be  sold  as  the  court 
shall  dined;  the  conveyance  to  be  made  by  the  remembrancer  of 
the  court,  by  bargain  and  sale,  to  be  enrolled  in  that  cuurt. 

Judgments  between  subject  antl  subject  related*  even  at  common 
law,  no  farther  back  than  the  first  day  of  the  term  in  which  they 
were  recovered,  in  respect  of  the  lands  of  the  debtor;  and  did 
not  bind  his  goods  and  chattels  but  from  the  date  of  the  writ  of  ex- 
ecution ;  and  now  by  the  statute  of  frauds,  29  Car,  II.  c.  3.  the 
judgment  shall  net  bind  the  land  in  the  hands  of  a  bond  fdr  pur- 
chaser, but  only  from  the  day  of  actually  signing  the  same,  which 
ts  directed  by  the  statute  to  be  punctually  entered  on  the  record  : 
nor  shall  the  writ  of  execution  bind  the  goods  in  the  hands  of  a 
stranger  or  a  purchaser,  {Skin.  257.)  but  only  from  the  actual  de- 
livery of  the  writ  to  the  sheriff  or  other  officer,  who  Is  therefore 
ordered  to  endorse  on  the  back  of  it  the  day  of  his  receiving  the 
same.  See  further,  this  Did.  tit,  Judgment}  and  as  to  the  prero- 
gative of  the  crown,  fiostt  IV,  %.  and  on  the  subject  in  general,  Z 
Comm.  c,  26. 

The  reader  may  now  pursue  his  inquiries  under  the  following 
divisions : 

I.  Of  the  JVature  and  several  Kinds  of  Executions^  and  ivhu; 

Things  were  liable  thereto  at  Common  Eawy  CJTr. 
IL  Of  the  Judgments  on  which  the  several  Executions  maw  be  taken 
out)  and  ivhere  the  Party  shall  be  concluded  by  the  Election 
of  one  of  them , 

tlL  I.  By  whom9  against  whom;  2.  At  what  Time  Executions  may 
be  sued;  3.  By  <whontyand  how  they  shall  be  executed;  4,, 
Haw  they  are  to  be  released  and  discharged, 

IV.  I.  To  what  Time  Executions  shall  relate,  so  as  to  avoid  Alien- 
ation ;  2,  Of  the  ICing's  Prerogative,  in  respect  of  Exe- 
cutions. 

V.  \.  Of  the  Parties  Remedy  against  irregular  Executions;  2. 
Of  the  Ojfencc  of  obstructing  Executions, 

I.  The  writs  of  execution  at  common  law  were  only  a.  fieri  fa- 
cias on  the  goods  and  chattels,  and  a  lexmri  facias  to  levy  the  debt 
or  damages  upon  the  land  and  chattels :  The  ca.  &a.  was  given  by 
construction  of  the  statute  25  Ediv,  III.  c.  17.  and  the  elegit t  by 
stat,  tVe&t.  2.  c.  18-  which  makes  the  body  liable,  and  the  future 
profits  of  lands,  &c.     1  Inst,  154.    2  Inst.  394. 

The  reason  why  by  the  common  taw,  where  a  subject  had  exe- 
cution for  debt  or  damages,  he  could  not  have  the  body  of  the  de- 
fendant, or  his  lands,  in  execution,  (unless  it  were  in  special  cases,'; 
was,  that  th e  defendant's  body  might  be  at  liberty,  not  only  to  fol- 
low his  own  affairs  and  business,  but  also  to  serve  his  king  and 
country  \  and  taking  away  the  possession  of  his  lands  would  hinder 
the  following  of  his  husbandry  and  tillage.    2  Inst,  394. 
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Though  neither  the  body  nor  hinds  of  the  debtor  on  a  judgment 
could  be  taken  in  execution  at  common  law,  but  only  his  goods ; 
yet  in  action  of  debt  against  an  heir,  upon  the  bond  of  his  ances- 
tor, his  land  which  he  had  by  descent  was  subject  to  be  taken  in 
execution.  3  Rep.  1 1  ■  In  action  of  debt  against  the  heir  upon  his 
ancestor's  bond,  there  was  judgment  by  nihil  dicit :  and  it  was  held 
that  the  plaintiff  should  have  execution  against  the  heir,  of  any  of 
his  own  lands  or  goods.  Byert  89,  149.  Judgment  was  had  against 
the  heir  by  nil  dkity  and  a  scire  facia*  being  brought  against  him  to 
have  execution,  be  pleaded  riens  per  descent;  it  was  adjudged  that 
this  plea  was  too  late  after  the  judgment  by  nildici^  and  the  exe- 
cution shall  be  on  his  own  lands,    Dyer,  344. 

But  there  is  a  difference  between  a  scire  facias  and  an  action  of 
debt  brought  against  an  heir  upon  a  bond  of  his  ancestor,  in  which 
the  heir  is  named.  Pofth.  193.  On  a  judgment  for  the  debt  of  an 
ancestor,  where  the  heir  hath  made  over  lands  descended  to  him, 
execution  may  be  taken  against  such  heir  to  the  value  of  the  land, 
Jsc.  for  ihc  debt  of  his  ancestor,  as  if  it  were  his  own  debt.  Stat. 
3  &  4  IV.  isf  M.c.  14.  §  5.  Sec  tit.  Fraud, 

If  a  person  have  judgment  given  against  him  for  debt  or  damages, 
or  be  bound  in  a  recognisance,  and  dicth,  and  his  heir  be  within 
;».gc,  no  execution  shall  be  sued  of  the  land  during  the  minority  \ 
;md  against  an  heir  within  age,  no  execution  stall]  be  sued  upon  a 
statute-merchant  or  staple,  Etc.    1  Inst.  290. 

No  execution  for  damages  recovered  in  a  real  action,  shall  be 
had  by  capias  ad  satisfatiaidums  but  where  a  man  hath  judgment 
to  recover  lands  and  damages,  he  may  have  execution  of  both  to- 
gether.   8  Reft.  141, 

Whatever  may  be  assigned  or  granted  may  be  taken  on  an  exe- 
cution. Nothing  can  be  taken  in  execution  that  cannot  be  $bld,  as 
deeds,  writings,  &e.  Bank  notes,  &c.  cannot  be  taken  in  execu- 
tion ;  as  they  remain,  in  some  measure,  chosts  in  action.  Hardy?* 
53. 

If  there  are  chattels  sufficient,  the  sheriff  ought  not  to  take  the 
lands  i  nor  may  things  fixed  to  the  freehold,  goods  bought  bond 
fide,  goods  pawned,  Sec.  be  taken  in  execution,  8  Rep.  143.  And 
if  a  defendant  hides  his  goods  in  secret  places,  so  that  the  plaintiff 
cannot  take  them  in  execution,  it  is  said  no  action  will  lie  against 
him.    5  Rep.  92,  93. 

The  sheriff  cannot  take  the  goods  of  a  stranger,  for  he  is  to  take 
the  goods  of  the  party  only  at  his  peril.  And  if  a  bailiff  on  a  fi. 
fa*  against  the  goods  of  A.  take  those  of  B^  an  action  of  trespass 
lies  against  the  sheriff.  Doug.  40.  If  on  execution  against  one  of 
two  partners,  the  partnership  effects  be  taken  and  sold,  the  court 
will  order  the  sheriff  to  pay  over  to  the  other,  a  share  of  the  pro- 
duce, proportioned  to  his  share  in  the  partnership  effects,  to  be  as- 
certained by  the  master.  Doug.  550.    Eddie  v.  Davidson. 

If  the  plaintiff  cannot  find  suflicient  effects  to  satisfy  his  judg- 
ment, the  court  will  order  the  sheriff  to  retain  for  his  use  money 
which  he  has  levied  in  an  action  at  the  suit  of  the  defendant.  Doug. 
231.  But  moneys  the  surplus  of  a  former  execution  against  the 
defendant's  goods,  was  refused  to  be  stayed  in  the  hands  of  a  for- 
mer sheriff,  for  the  purpose  of  satisfying  another  execution  at  the 
suit  of  the  same  plaintiff  against  the  same  defendant,  who  had  no 
1 


EXECUTION  II. 


other  effects  on  which  the  sheriff  in  office  could  levy,  Firldhmtee 
w  Croft,  4  East's  Rrfi.5l0. 

See  further,  Com.  Dig.  tit*  Execution^  (C.  4*) 

II.  When  a  judgment  is  signed,  execution  may  be  taken  out  im- 
mediately upon  it,  and  need  not  be  delayed  till  it  is  entered*  it  being 
a  perfect  judgment  of  the  court  before  entered.  Cu.  Litt.  505. 
And  if  the  judges  of  the  court  of  R.  see  one  against  whom 
there  is  a  judgment  of  that  court,  walk  in  Westminster  Jfatt,  they 
may  send  an  officer  to  take  him  up,  if  the  plaintifl  desire  it,  with- 
out a  writ  of  execution,  7  Mod.  52.  If  execution  be  not  sued 
within  a  year  and  a  day  after  judgment*  where  there  is  no  fault 
in  the  defendant*  as  if  writ  of  error  be  not  brought,  Sec.  there  must 
he  a  scire  facias  to  revive  the  judgment)  which,  in  that  time,  may 
be  had  without  moving  the  court ;  but  if  it  be  of  longer  standing, 
the  court  is  to  be  moved  for  it.  1  Inst.  290.  2  Inat.  771.  But  ii 
the  defendant  be  outlawed  after  judgment,  (as  he  may  where  he 
cannot  be  taken  in  execution,  or  hath  no  lands  or  goods  to  pay  the 
debt,  &c  when  the  suit  is  commenced  by  original,)  the  plaintifl" 
heed  not  renew  the  judgment  by  scire  facias  to  obtain  execution 
after  a  year.    I  Inst.  290* 

It  hath  been  adjudged  that,  by  the  common  law,  if  a  man  was 
outlawed  after  judgment  in  debt,  the  plaintiff  was  at  the  cud  ot 
his  suit,  and  he  could  have  no  other  process  after  that  personally, 
but  was  put  to  his  new  original,  Sec.  2  Ntls.  M>r.  772.  If  one 
be  arrested  upon  process  in  13.  A\  and  puts  in  bail,  and  afterwards 
the  plaintiff  recovers,  and  the  defendant  renders  not  himself  ac- 
cording to  law,  in  safeguard  of  his  bail,  the  plaintifl'  may,  at  his 
election,  take  execution  against  the  principal,  or  his  bail,  after 
judgment  against  them;  but  if  he  takes  the  bail,  he  shall  never  af- 
terwards meddle  with  the  principal.    Cro*  Jac.  320. 

If  one  recovers  jointly  against  two  in  debt,  the  execution 
must  be  joint  against  them  :  the  court  cannot  divide  an  execu- 
tion which  is  entire,  and  grounded  on  the  judgment.  Mich,  34- 
Car.  B.  H, 

A  man  and  his  wife  recovered  in  an  action  of  debt  against  the 
defendant  toOL  and  damages;  then  the  wife  died,  and  the  husband 
prayed  to  have  execution  upon  this  judgment :  the  court  at  first 
inclined,  that  it  should  not  survive  to  the  husband,  but  that  admi- 
nistration ought  to  be  committed  of  it,  as  a  thing  in  action  ;  butat 
last  they  agreed  that  the  husband  might  take  out  execution,  for  that 
by  the  judgment  it  became  his  debt  due  to  him  in  his  own  right. 
Cro.  Car.  608,     1  Mod.  Reft.  179,  I80+    See  tit.  Baron  and  Femt\ 

If  judgment  be  against  two,  on  the  death  of  one  the  plain  tin" 
shall  have  execution  by  scire  facias  against  the  survivor ;  and 
though  he  pleads  that  the  other  defendant  has  an  heir  alive,  &c 
it  will  not  prevent  it.  Raym.  26.  And  where  two  persons  recover 
in  debt,  and  before  execution  one  of  them  dies  \  it  has  been  held 
i  hat  execution  maybe  sued  in  both  their  names  by  the  survivor, 
and  it  will  be  no  error  ;  which  may  be  done  without  a  scire  facias. 
A'qij,  150,  An  execution  may  be  executed  after  the  death  of  the 
defendant ;  for  his  executor  being  privy,  is  bound  as  well  as  the 
testator;  and  where  execution  is  once  begun,  ii  cannot  be  delayed,, 


438 


EXECUTION"  ill.  i. 


unless  there  appears  irregularity  i  and  audita  querela  is  no  sufter*^ 
deas  to  it,  nor  shall  any  thing  slop  the  sheriff  from  selling,  Kc 
Cro.  B&Z.  73.    Comb.  33.  389. 

Though  a  man  can  have  but  one  execution ;  yet  it  must  be  in- 
tended an  execution  with  satisfaction^  and  the  body  of  the  defend- 
ant is  no  satisfaction,  only  a  pledge  for  the  debt.  5  Rcfi.  486 
When  therefore  a  person  dies  in  execution,  it  is  without  satisfac- 
tion; so  that  the  plaintiff  may  have  a  peri  facias  against  the  goods, 
or  elegit  against  the  lands.  This  was  nut  so  at  common  law ; 
Hob.  57.  but  it  is  given  by  stat*  21  Jac.  L  c.  24.  Where  a  person 
however  was  taken  on  a  capiat  \tt{agatumy  and  died  in  prison,  the 
plaintiff  having  chosen  this  execution,  which  is  the  highest  in  law* 
it  has-  been  held  that  the  defendant  dying,  the  law  will  adjudge  it 
a  satisfaction.    Cro.  Eliz.  850. 

If  an  execution  be  executed  and  filed)  the  party  can  have  no 
other  execution  upon  that  judgment  \.  because  there  can  be  but 
one  execution  with  satisfaction  upon  one  judgment :  but  if  the  ex- 
ecution be  not  returned  and  filed,  another  execution  may  be  had  : 
and  if  only  part  of  the  debt  be  levied  on  a  fieri  facias^  another 
writ  of  execution  may  be  sued  out  for  the  residue  thereof.  1  &ll 
Abr.  56o.  Ii  one  take  out  any  writ*  of  execution,  and  they  have, 
no  effect,  he  may  have  other  writs  on  their  failure.    Hob*  ST. 

In  case  any  prisoner  committed  in  execution  shall  escape, 
any  creditor,  at  whose  suit  he  stands  charged,  may  retake  him  by 
a  new  cufiias  ad  satisfaciendum,,  or  sue  forth  any  other  kind  of  ex- 
ecution, as  if  the  body  of  such  prisoner  had  never  been  taken  in 
execution.  Stat.  8  £c  9  li'm.  III.  e.  ST.  See  tit.  Escaftc.  Where 
two  are  bound  joinily  and  severally,  and  judgment  is  had  against 
both  of  them,  if  one  in  execution  escapes,  the  creditor  may  take  out 
execution  against  the  other  ;  but  if  he  go  by  license  of  the  credit- 
or, then  the  other  will  be  discharged.  Cro.  Car.  53.  If  one  in 
execution  be  delivered  by  privilege  of  parliament,  when  the  privi- 
lege ceases,  the  plaintiff"  may  sue  out  a  new  execution  against  him, 
Stat.  I  Jac.  I.  c.  i& 

See  stat  41  Geo.  III.  (U.  K.)  c.  90.  by  which  it  is  provided, 
that  where  in  any  suit  between  party  and  party  in  England,  any 
order  shall  be  made  for  payment  of  money  by  the  court  of  chan- 
cery, a  copy  thereof  shall  be  certified  into  the  court  of  chancery  in 
Ireland,  and  enrolled  there,  and  process  issued  thereon  ;  and  so 
zrice  versa,  on  order  of  the  court  of  chancery  of  Ireland,  which 
shall,  in  like  manner,  be  enforced  and  executed  in  England.  §  5,  6, 

III.  1.  No  person  is  entitled  to*  or  can  sue  out  execution,  who 
is  not  privy  to  the  judgment,  or  entitled  to  die  thing  recovered,  as 
heir,  executor,  or  administrator  iu  him  who  has  judgment.  I  Roll. 
Jbr.  889. 

If  one  have  judgment  to  recover  lands,  and  die  before  execu- 
tion, his  heir  shall  have  it  ;  and  where  tenant  in  tail  recovers  and 
dies  before  the  execution  without  issue,  he  in  remainder  may  sue 
out  execution ;  an  heir  is  to  have  execution  for  lands,  and  the  ex- 
ecutor or  administrator  for  damages.  Co.  JLiit>  251.  Diter,  26. 
The  executors  of  executors  may  sue  out  execution  of  a  judgment ; 
hut  an  administrator  getting  judgment  in  behalf  of  the  i]itestaLe, 
nd  then  dvintr,  neither  his  executor  or  administrator  shall  take 
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out  the  execution,  but  the  administrator  de  bonis  non  adminhrratis 
of  the  fii  st  intestate.    5  Re/i.  9.    And  see  3tat.  17  Car.  J  I.  c .  8. 

But  if  an  admin istratof,  durante-  mittori  ataie  of  an  executor,  re- 
covers in  debt,  ami  before  execution  the  executor  comes  of  age, 
he  shall  have  a  scire  facias  on  this  judgment  -t  for  carrying  on 
the  suit  in  right  of  the  extxutor,  made  the  executor  privy  thereto. 
1  Roll.  Abr.  883,889. 

After  interlocutory  judgment  against  a  woman  upon  a  contract, 
she  marries,  yd  the  plaintiff  may  proceed  to  judgment  and  exe- 
cution against  her  without  joining  the  husband  by  scire  facias. 
And  a  cn/iias  ad  satisfaciendum  against  her,  following  the  judg- 
ment, is  at  all  events  regular,  l hough  the  plaintiiV  had  notice  of  the 
marriage  before.    4  East's  Rep.  521, 

If  a  man  has  judgment  for  the  arrears  of  rent,  and  dies,  his  ex- 
ecutor shall  sue  out  execution, and  not  the  heir;  for  by  the  reco- 
very it  becomes  a  chattel  vested,  to  which  the  executor  is  entitled- 
I  Roll.  Abr,$$0. 

If  a  statute  be  entered  into,  to  husband  and  wife,  and  the  hus- 
band dies,  the  wife  shall  take  out  execution.  1  Roil.  Abr,  369.  So 
if  husband  and  wife  recover  lands  and  damages,  and  the  husband 
dies,  the  wife  shall  have  execution  of  the  damages,  and  not  the 
executors  of  the  husband.  I  Roll,  Abr.  342.  889,  890.  See  tit. 
Maron  am!  Feme* 

If  there  be  judgment  in  debt  against  two,  and  one  dies,  a  scire 
facias  lies  against  the  other  alone,  reciting  the  death  :  and  he  can- 
not plead  .that  the  heir  of  him  that  is  dead  has  assets  by  descent, 
and  demand  judgment,  if  he  ought  to  be  charged  alone  ;  for  at 
common  law,  the  charge  upon  a  judgment  being  personal,  survived, 
and  the  stat.  of  IVestm.  2.  that  gives  the  elegit,  does  not  take  away 
the  remedy  of  the  plaintiff  at  common  lawj  and  therefore  the 
party  may  take  out  his  execution  which  way  he  pleases  {  for  the 
words  of  the  statute  are,  «ir  in  f/rrn'onr;  but  if  he  should,  after  the 
allowance  of  this  writ,  and  revival  of  the  judgment,  take  out  an 
ekgit  to  charge  the  land,  the  party  may  have  remedy  by  sugges- 
tion, or  else  by  audita  querela.  Raym.  26.  1  Lev.  30.  1  JCeb. 
92.  123.  S.  C- 

By  the  common  law,  if  judgment  be  given  against  a  man  for 
debt  or  damages,  and  the  defendant  dies  before  execution  sued, 
his  heir  within  age  is  not  liable  to  execution  during  his  minority; 
but  the  parol  must  demur  (f.  e.  the  plea  must  stand  still)  in 
such  case  till  he  comes  of  age.     Co.  Lilt.  290  a.  I  Roll.  Abr.  140. 

And  this  privilege  of  infancy  does  not  only  protect  the  infant, 
but  all  others  who  arc  affected  by  the  judgment :  as  if  there  be 
father  and  two  daughters,  and  judgment  be  given  for  debt  against 
the  father,  who  dies,  one  of  the  daughters  being  within  age,  par- 
tition being  made,  the  eldest  shall  not  he  charged  alone,  but  shall 
have  the  benefit  of  her  sister's  minority,  which  puts  a  stop  to  the 
execution.    Co.  Lin.  290.  a. 

There  can  be  no  execution  taken  out  against  a  member  of  par- 
liament during  privilege  of  parliament;  also  no  capias  can  is^uc 
against  a  peer  \  for  even  in  the  case  of  a  private  person  at  com- 
mon law,  the  body  was  not  liable  to  creditors ;  and  the  sta ..  of 
Ediv.  1H-  which  subjects  the  body,  does  not  extend  to  peers,  be- 
cause their  persons  are  sacred  :  the  law  also  supposes*  that  per- 
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sons  thus  distinguished  by  the  king,  have  wherewithal  otherwise 
to  satisfy  their  creditors.    6  Co.  52.    Hob.  61.    Cra.  Car,  205. 

A  capiat :  ad  satisfaciendum  may  be  executed  upon  a  prisoner  in 
prison  for  felony;  and  if  he  be  acquitted  nf  the  felony,  the  sheriff 
is  to  keep  him.  I  Uil.  Abr,  567.  But  where  a  person  is  in  prison 
for  criminal  matters,  he  ought  not  to  be  charged  with  a  civil  ac- 
tion without  leave  of  the  court ;  yet  if  he  be  charged,  he  shall  net 
be  discharged.  Raym.  5S.  See  7  Mod.  HI  and  this  Diet,  tit. 
Prisoner. 

Aca.  sa.  will  lie  against  a  man  who  is  outlawed  for  felony,  and 
he  may  be  taken  in  execution  at  the  suit  of  ll  •  •'iinu'-n  person 
Owe?i,  69,  And  if  he  was  taken  upon  a  capias  urlagat.  which  was 
at  the  king's  suit,  he  shall  he  in  execution  at  the  suit  of  the  party, 
if  he  will.  Moor,  565*  But  this  is  not  without  prayer  of  the  party  : 
and  if  after  a  judgment  give:,,  the  judges,  of  their  own  heads,  or  at 
the  request  of  any  person,  without  prayer  of  the  plaintiff,  commit 
the  defendant  to  prison  i  by  this  he  shall  not  be  said  to  be  in  exe- 
cution for  the  plaintiff.  Duer,  297.  If  one  arrested  be  in  prison 
for  debt,  and  judgment  is  had  against  him;  though  it  be  in  arrest 
on  a  latitat  or  capiat  he  shall  not  be  in  execution  upon  the  judg- 
ment, unless  the  plaintiff  prays  it  of  record,  or  sues  a  capias  ad 
satisfaciendum ,  and  delivers  it  to  the  sheriff.  Dyer^  197.  306. 
Jenk.  Cent,  165. 

2*  At  common  law,  in  real  actions,  where  land  was  recovered, 
the  demandant,  after  the  year,  might  lake  out  a  scire  facia*  to  re- 
vive his  judgment ;  because  the  judgment  being  particular  in  the 
real  action,  quoad  the  lands  with  a  certain  description,  the  \n\v  re- 
quired that  the  execution  of  that  judgment  should  be  entered  upon 
the  roily  that  it  might  bt  seen  whether  execution  -was  delivered  of  the 
same  tlung  of  which  judgment  n-as  given  :  a  scire  facias  issued  to 
show  cause  why  execution  should  not  be.  2  Inst.  471.  5  Co*  88, 
Cro.  Eliz.  416.    6  Mod.  2S8. 

But  if  the  plaint  iff ♦  after  he  had  obtained  judgment  in  any  per- 
sonal action,  had  lain  quiet,  and  had  taken  no  pro  7  ess  of  execution 
within  the  year,  he  was  put  to  a  new  original  upon  his  judgment, 
and  no  scire  facias  was  issuable  at  law  on  the  judgment,  because 
there  was  not  a  judgment  for  any  particular  thing  in  the  personal 
action,  with  which  the  execution  could  be  compared  ;  therefore 
after  a  reasonable  time,  which  was  a  year  and  a  day,  it  was  pre- 
sumed to  be  executed,  and  the  law  allowed  him  no  scire  facias  to 
show  cause  why  there  should  not  be  execution ;  but  if  the  naitv 
had  slipped  his  time,  he  was  put  to  his  action  on  the  judgment. 
a.nd  the  defendant  was  obliged  to  show  how  (that  debt,  of  which 
the  judgment  was  an  evidence*  was  discharged.  2  Inst,  469. 
Carth.  30,  31.     1  $«f.  351. 

To  remedy  this,  and  to  make  the  forms  of  proceeding  more 
uniform  in  both  actions,  the  stat.  of  Writ.  2.  cap.  45.  gave  the  scire 
facias  to  the  plaintiff  to  revive  the  judgment,  where  he  had  omitted 
to  sue  execution  within  the  year  after  judgment  obtained* 

A  scire  facias  lies  on  a  judgment  in  ejectment  ;  for  the  words 
of  the  act  are, ^shrc  servitia,  sive  consuetudines^  tiite  alia  quxcunquc 
irrottdata,  which  comprehend  all  judgments  and  give  the  like 
remedy  on  them  by  scire  facias}  as  the'dunutKlaut  had  on  a  judg- 
ment in  a  real  action  at  common  law.    I  Sid.  351.    2  Salt.  600.' 
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But  though  (.he  general  rule  be  thai  the  plaintiff  cannot  take 
out  execution  after  the  year  and  day  without  a  scire  facias,  yet  the 
rule  must  be  understood  with  some  restrictions. 

If  a  fi.  fa  ,  ca,  aa,  or  elegit  ^  be  taken  out  within  the  year,  and  re- 
turned and  awarded  on  the  roll,  the  same  may  be  continued  from 
term  to  term  to  the  time  of  the  execution  thereof,  although  after 
the  year  ;  and  be  as  effectual  as  if  the  judgment  had  been  revived 
by  scire  facias,  jf.  on  R.  E.  5  Geo.  II.  But  a  Ji.  fa.  must  be  left 
with  the  proper  officer  before  he  will  make  the  entry  on  the  roll 
returned  by  the  sheriff.     In:  fit.  if*  K.  Ji. 

If  the  defendant  brings  a  writ  of  error,  and  thereby  hinders  the 
plaintiff  from  taking  his  execution  within  the  year,  and  the  plain- 
tiff in  error  is  nonsuit,  or  the  judgment  affirmed,  the  defendant  in 
error  may  proceed  to  execution  after  the  year  without  a  scire  faciasy 
because  the  writ  of  error  was  a  (supersedeas  to  the  execution,  and 
the  plaintiff  must  acquiesce  till  he  hears  the  judgment  above  ;  be- 
skles,  while  the  cause  is  still  sub  judicc,  it  is  not  known  whether 
the  plaintiff  shall  recover  or  not,  and  the  year  for  the  execution 
ought  to  be  accounted  from  the  final  judgment  given.  Cro.  Jac. 
364.  Yelv.  7,  I  Rail.  Abr.  899.  4  Leon.  197.  5  Co.  88.  Carth* 
336,  237,    6  Mod.  288. 

So  if  the  plaintiff  hath  a  judgment,  with  stay  of  execution  for  a 
year,  he  may,  after  the  year,  take  out  his  execution  without  the 
$eire  facias,  because  the  delay  is  by  consent  of  parties,  and  in  fa- 
vour of  the  defendant  ;  and  the  indulgence  of  the  plaintiff  shall 
not  turn  to  his  finjudicet  nor  ought  the  defendant  to  be  allowed 
any  advantage  of  it>  when  it  appears  to  be  done  for  his  advantage, 
and  at  his  instance.    6  Mod*  2&S.    1  Roll.  Reft.  104. 

But  if  the  defendant  had  been  tied  up  by  an  injunction  out  of 
chancery  for  a  year,  yet  he  cannot  take  out  execution  without  a 
scire  facias,  because  the  courts  of  law  do  not  take  notice  of  chan- 
cery injunctions  as  they  do  of  writs  of  error  ;  besides,  in  that  case3 
it  had  been  no  breach  of  the  injunction  to  have  taken  out  the  exe- 
cution within  the  year,  and  continued  it  down  by  -vie*  non  misic 
breve,  which  cannot  be  done  in  the  case  of  a  writ  of  error,  because 
that  removes  the  record  out  of  the  court  where  the  judgment  was  \ 
and  therefore  there  can  be  no  proceedings  below  till  it  be  affirmed, 
and  returned  to  the  inferior  courts.  I  Salk.  322*  6  Mod.  2S8. 
S.  C. 

.  In  debt,  if  defendant  acknowledge  the  action  for  part,  and  as  to 
the  remainder  pleads  to  issue,  and  the  plaintiff  hath  judgment  for 
that  he  confesseth ;  here  he  may  nut  have  execution  till  the  issue  is 
tried  for  that  which  he  is  to  recover  damages :  though  if  he  re- 
teases  the  damages,  he  may  have  execution  presently  for  the  rest- 
Roll.  897. 

3,  All  judgments  of  inferior  courts  in  debt  are  la  be  executed 
in  the  peculiar  jurisdictions  where  given,  and  cannot  be  removed 
to  be  executed  by  the  superior  cou+ts,    Cro.  Car,  CA* 

Now  by  stat,  19  Geo.  I1J.  c.  70.  §  4.  where  hnal  judgment  shall 
be  obtained  in  any  suit  in  any  inferior  court  of  record,  any  of  the 
courts  at  Westminster^  on  affidavit  thereof,  and  that  execution  has 
issued  against  the  defendant's  person  or  effects,  and  that  they  are 
not  to  be  found  within  the  jurisdiction  of  such  inferior  court,  may 
cause  the  record  of  the  judgment  to  be  removed  into  such  superior 
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court,  to  issue  execution  thereon  in  the  same  manner  as  in  judg- 
ment obtained  in  the  said  superior  courts. 

If  a  judgment  given  in  another  court  be  affirmed  or  reversed 
for  error  in  B.  R.  because  the  proceedings  in  the  court  below  are 
entered  upon  record  in  the  kingfa  bench,  the  party  shall  have  exe- 
cution in  thai  court  :  at  id  so  if  a  judgment  of  debt,  Sec.  in  the 
common  ///res  be  affirmed  in  B.  -3.  on  a  writ  of  error.  5  Rtfi.  8S. 
Though  where  the  record  of  the  judgment  given  in  G.  B.  is  re- 
moved into  if.  R.  the  party  cannot  take  out  execution  upon  it, 
without  a  scire  facias  quart  executionem  habere  not*  debeat.  1  JLiil. 
jfbr,  562.  And  where  a  writ  of  error  is  brought  in  the  exehequcr- 
chamber)  to  reverse  a  judgment  in  B.  #,  if  the  judgment  is  affirm- 
ed there,  yet  that  court  cannot  make  out  execution  upon  thu  judg- 
ment affirmed ;  hut  the  record  must  be  transmitted  back  to  the 
court  of  king**  6encA,  where  execution  must  be  done.  1  IMI.  565. 
See  tit.  Error. 

As  an  execution  is  an  entire  thing,  he  who  begins  must  end  it; 
a  new  sheriff  may  distrain  an  oJd  one  to  sell  the  goods  on  a  dU- 
tringfib  ?iufier  -vicecom1  and  to  bring  the  money  into  court,  or  sell 
and  deliver  the  money  to  the  new  sheriff;  and  the  authority  of 
the  old  sheriff  continues  by  virtue  of  the  first  writ,  so  that  when 
he  hath  seized,  he  is  compellable  to  return  the  writ,  aud  liable  to 
answer  the  value  according  to  the  return;  likewise  by  the  seizure, 
the  property  of  the  goods,  fee.  is  devested  out  of  the  defendant,  and 
he  is  discharged,  whereby  no  further  remedy  can  he  had  against 
him.    1  Stalk,.  322.    5  SaUt*  159. 

A  sheriff  shall  have  his  fees  for  executions  upon  a  writ  oica/iiaa 
ad  sath/aciendum  for  the  whole  debt  upon  a- fieri /he,  according  to 
the  sum  levied;  and  on  an  rtrg-it  it  is  held  by  some,  that  he  shall 
have  Fees  according  to  what  is  levied,  and  by  others,  for  the 
whole  debt  recovered,  because  the  piaintiff  may  keep  the  land  till 
he  is  satisfied  the  entire  debt.  1  Saik.  333.  Where  the  sheriff* 
hath  a  fieri  facias  or  ca.  sa.  against  a  man,  and  before  execution 
he  pays  him  the  money,  execution  may  not  lie  done  afterwards  ;  if  it 
be,  trespass  or  false  imprisonment  lies*  5  Reft.  93.  12  Car.  B,  R. 
See  tit.  Sheriff*. 

It  is  laid  down  as  a  general  rule  in  our  books,  that  the  sheriff, 
in  executing  any  judicial  writ,  cannot  break  open  the  door  of  a 
dwelling-house  ;  this  privilege,  which  the  law  allows  to'a  man's 
habitation,  arises  from  the  great  regard  the  law  has  to  every  man's 
safety  and  quiet,  and  therefore  protects  them  from  the  inconvenien- 
ces which  must  necessarily  attend  an  unlimited  power  in  the  she* 
riff  and  his  officers  in  this  respect ;  hence,  every  man's  house  is 
called  his  castle.  5  Co.  91.  &c,  3  Inst,  162.  A/oor,  663.  Yetv,  28. 
Cro.  Etiz.  908,    Dait.  SAer.  350. 

Yet  in  Favour  of  executions,  which  are  the  life  of  the  Iaw}  and 
especially  in  cases  of  great  necessity,  or  where  the  safety  of  the 
king  and  commonwealth  arc  concerned,  this  general  case  hath  the 
following  exceptions  : 

1  st.  That  whenever  the  process  is  at  the  suit  of  the  kintr,  the 
sheriff  or  his  officer  may,  alter  request  to  have  the  door  opened, 
and  refusal,  break  and  enter  the  house  to  do  execution,  either  on 
the  party's  goods,  or  take  his  body,  as  the  citsc  shall  be.  5  Co, 
oj.  b. 
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2dly.  So  in  writ  o I' seisin  or  habere  facias  fiossestiontm  in  eject- 
mem!  Lhe  sheriff  may  justify  breaking  open  the  door  if  denied  en- 
trance by  the  tenant ;  for  the  end  of  the  writ  being  to  give  the 
party  full  and  actual  possession,  consequently  the  sheriff  must 
have  all  power  necessary  for  this  end ;  besides,  in  this  case*  the 
law  does  not,  after  the  judgment,  look  upon  the  bouse  as  belong- 
ing to  the  tenant,  but  to  him  who  has  recovered,    s  Co.  91. 

3dly.  Also  this  privilege  of  a  man's  house  relates  only  to  such 
execution  as  a  fleets  himself ;  and  therefore  if  <s>  fieri  facias  be  di- 
rected to  the  sheriff  to  levy  the  goods  of  A.  and  it  happens  that 
goods  are  in  the  house  of  if  after  request  made  by  the 
sheriff  to  B.  to  deliver  these  goods,  be  refuses,  the  sheriff  may 
"well  justify  the  breaking  and  entering  his  bouse,  5  Co.  93.  a.  I 
Sid.  186. 

4thly.  It  hath  been  adjudged  that  the  sheriff,  on  a  frri  facias, 
may  break  open  the  door  of  a  barn,  standing  at  a  distance  from 
the  dwelling-house,  without  requesting  the  owner  to  open  the 
door  :  in  the  same  manner  as  he  may  enter  a  close,  Etc<  1  Sid. 
185.    1  Kcb.  698.  $  C\ 

5thly.  So  on  <nf<-ri  facias,  when  a  sheriff  or  his  officers  are  once 
in  the  house,  they  may  break  open  any  chamber-door  or  trunks  for 
the  completing  execution.    2  Show.  87. 

6thly„  So  if  the  sheriff's  hail iffs  enter  the  house,  the  door  being 
open,  and  the  owner  locks  them  in,  the  sheriff  may  justify  break- 
ing open  the  door  for  the  setting  at  liberty  the  bailiffs ;  for  if,  in 
this  case,  he  were  obliged  to  stay  till  he  could  procure  a  /to  mint 
rc/itegtando,  it  might  be  highly  inconvenient;  also  it  seems  that,  in 
this  case,  the  locking  in  the  bailiffs  is  such  a  disturbance  to  the 
execution,  that  the  court  will  grant  an  attachment  for  it.  Palm. 
52.     Cro.  Jae.fu  555.  S.  C.    2  Roil.  Reft.  132,  $.  C. 

7thly*  That  if  the  sheriff,  in  executing  a  writ,  breaks  open  a 
door,  where  be  has  no  authority  tor  so  doing  by  law,  yet  the  execu- 
tion is  good,  and  the  party  has  no  other  remedy  but  an  action  of 
trespass  against  the  sheriff*    5  Co.  93.  a. 

If  the  sheriff  refuses  to  execute  any  judicial  writ,  this  is  a  con- 
tempt to  the  court,  for  which  an  attachment  will  be  granted.  1 
Salk.  323. 

So  if  he  executes  the  writ,  and  makes  a  false  return,  the  party 
injured  may  have  an  action  on  the  case  against  him*     1  Saifc*  323. 

4.  By  a  release  of  ail  xuh$  execution  is  gone  ;  for  no  one  can 
have  execution  without  prayer  and  suit,  but  the  king  only,  in 
whose  case  the  judges  ought  to  award  execution  ex  officio,  without 
any  suit :  and  a  release  of  ail  executions  bars  the  king.  By  release 
of  ait  debts  or  duties,  the  defendant  is  discharged  of  the  execution, 
because  the  debt  or  duly  on  which  it  is  founded  is  discharged  :  but 
if  the  body  of  a  man  be  taken  in  execution,  and  the  plaintiff  release 
all  actions,  yet  he  shall  remain  in  execution.  Co.  Lilt.  29].  If  a 
judgment  is  given  in  action  of  debt,  and  the  defendant  taken  in 
exceuti  on ,  the  plaintiff  re  lease  th  the  judgment,  the  body  shall  he  dis- 
charged of  the  execution.  And  if  the  plaintiff  after  judgment  re- 
teaseth  ail  {Icmandst  the  execution  is  discharged.  Ibid,  Where 
one  is  in  execution  at  my  suit,  and  I  bid  the  sheriff  let  him  go ;  this 
U  a  good  discharge  and  release  both  to  the  party  and  sheriff, 
Pofih.  207. 
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A  defendant  cannot  be  taken  in  execution  twice  on  the  same 
judgment,  though  he  were  discharged  the  first  time  by  the  plain- 
tiff *s  consent,  upon  an  express  undertaking  that  he  should  be  li- 
able to  be  taken  in  execution  again  it  he  failed  to  comply  with  the 
terms  agreed  on,  which  he  did,  Blackburn  v.  Stupart,  2  Easfs 
i?r//.  241    See  tit.  Debtors. 

But  if  the  plaintiff  make  a  release  to  the  defendant  being  in  ex* 
ccutio?ij  or  other  act  amounting  to  a  discharge  j  it  will  not  be  a 
di$chargc  i/iso  /ado.  but  by  this  means  he  may  have  the  same. 
5fie/i.i56.    Dtfer,\5%  I 

By  stat.  32  Geo.  II.  c.  23.  if  a  defendant  charged  in  execution  for 
any  debt  not  exceeding  100/.,  (extended  by  stat.  26  Geo.  III.  44. 
for  five  years,  to  200/.  extended  by  33  Gee.  Ill-  c.  5,  to  300/*,  made 
perpetual  by  33  Geo.  III.  f,  5Q.)  will  surrender  all  his  effects  to 
his  creditors,  (except  his  apparel,  bedding,  and  tools  of  his  trade* 
not  amounting  in  the  whole  to  the  value  of  10/,)  and  ^vill  make 
oath  of  his  punctual  compliance  with  the  statute,  such  prisoner 
may  be  discharged,  unless  the  creditor  insists  on  detaining  him  > 
in  which  case  he  shall  allow  him  3*.  6rf.  per  week,  to  be  paid  on 
the  first  day  of  even-  week,  and  on  failure  of  regular  payment  the 
prisoner  shall  be  dischai ^cd.  Yet  the  creditor  may  at  any  future 
time  have  execution  against  the  lands  and  goods  of  such  defend- 
ant, though  never  more  against  his  person*  And  on  the  other 
hand,  the  creditors  may,  as  in  case  of  bankruptcy,  compel^  under 
pain  of  transportation  for  seven  years,  such  debtor  to  make  a  dis- 
covery and  surrender  of  ail  his  effects  for  their  benefit ;  where- 
upon he  is  also  entitled  to  the  like  discharge  of  his  person.  See 
further,  lit.  Prisoner^  Insolvent. 

Persons  thus  charged  in  execution^  in  order  to  take  the  benefit 
oT  these  acts,  are  to  exhibit  a  petition  to  the  court  whence  the  pro- 
cess issued,  with  an  account  of  their  whole  estate  upon  oath,  praying 
to  be  discharged,  Sec*  And  thereupon  the  court  shall  order  the  pri- 
soner to  be  brought  up,  and  his  creditors  summoned  at  a  certain  day, 
when  the  court,  in  a  summary  way,  is  to  examine  into  the  sanie> 
&cc*  and  order  the  estate  and  effects  of  the  prisoner  to  be  as- 
signed to  the  creditors  by  endorsement  on  the  back  of  the  petition, 
§  13. 

The  prisoners,  (except  in  London  and  Westminster,)  before  they 
petition  any  of  the  courts  from  whence  the  process  issued,  for  a 
rule  to  be  brought  up,  are  to  give  notice  to  their  creditors  in  wri- 
ting, that  they  design  to  petition,  and  also  a  true  copy  of  the  ac- 
count or  schedule  of  their  whole  estates,  which  they  intend  to  de- 
liver into  the  court,  &c*  And  then,  upon  such  petition,  the  pri- 
soners shall  have  a  rule  of  court  to  be  brought  to  the  next  assises 
for  the  county?  at  an  expense  not  exceeding  I2d.  a  mile,  to  be  paid 
to  the  officer  out  of  ihe  effects  of  tbe  prisoners.  Etc.  And  the 
creditors  must  be  summoned  to  appear  at  the  said  assises,  by  or- 
der served  on  them,  or  left  at  their  houses  thirty  days  before ;  and 
at  ihe  assises  the  judges,  on  examination,  shall  determine  the  mat- 
ter, and  give  judgment  and  relief;  a  record  of  which  judgment  is 
to  be  returned  and  certified  to  the  court  whence  the  process  is- 
sued, on  which  the  prisoners  were  taken  in  execution.  No  per- 
son charged  in  execution  shall  be  allowed  to  exhibit  a  petition  to 
any  court  at  law  to  be  discharged,  pursuant  to  the  above  actSj  tin- 
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less  it  be  done  before  the  end  of  the  next  term  after  he  is  charged ; 
and  those  statutes  shall  not  relate  to  any  one  taken  on  a  cafiias  for 
running  customable  goods,  &c.    §  u,  15. 

IV.  1*  Writs  of  execution  bind  the  property  of  goods  only  from 
the  time  of  the  delivery  of  the  wtitt$  to  the  sheriff?  who,  upon  re- 
ceipt thereof,  endorses  the  day  of  the  month  when  received  :  but 
land  is  bound  from  the  day  of  the  judgment.  Stat.  29  Car.  11.  c.  3, 
Cro.  Car.  149.  But  the  judgment  must  be  docketed  according  to 
the  directions  of  stat-  4  &  5  W.  &  Mt  c.  20,  by  which,  for  the  great- 
er security  of  purchasers,  it  is  enacted,  that  the  clerk  of  the  es- 
soins of  the  court  of  C  i*.,  the  clerk  of  the  doggets  of  the  court 
of  king's  bc-nc.li)  and  the  master  of  the  office  of  picas  in  the  court  of 
exchequer,  shall  make  and  put  into  an  alphabetical  dogget,  by  the 
defendant's  names,  a  particular  of  all  judgments,  us  well  by  con- 
fession, 7iott  xittn  informal  us,  nihil  dicit*  Wc.  as  on  verdict  entered  in 
their  several  courts,  &c.  and  that  no  judgment  not  doggctcd,  and 
entered  in  the  books  as  aforesaid,  shall  affect  any  lands  or  tene- 
ments as  to  purchasers  or  mortgagees,  or  have  any  preference 
against  heirs,  executors,  or  administrators,  in  their  administration 
of  their  ancestor's,  testator's,  or  intestate's  estates.  See  tit.  Judg- 
ment. 

Notwithstanding  this  statute,  if  after  the  writ  delivered  to  the 
sheriff,  and  before  execution  is  executed^  the  defendant  becomes 
bankrupt)  that  will  hinder  execution.  3  Salk.  159.  See  tit.  Bank- 
rupt. 

The  plaintiff  takes  out  execution  by  Jieri  facias  against  the  de- 
fendant i  all  the  goods  and  chattels  that  he  had  at  the  time  of  the 
execution  will  be  liable  to  it :  and  where  debt  or  damages  are  re- 
covered, the  plaintiff  shall  have  execution  of  any  land  the  defend- 
ant hud  a!  the  time  of  (he  judgment;  not  of  the  lands  lie  had  the 
day  when  the  first  writ  was  purchased.  Roll.  Abr.  892.  By  stat. 
29  Car.  II.tr.  3.  sheriffs  may  deliver  in  execution  all  lands  where- 
of others  shall  be  seised  in  trust  for  him  against  whom  execution 
is  had  on  a  judgment,  Etc- 

The  sale  of  goods  for  a  valuable  consideration,  after  judgment, 
and  before  execution  awarded,  is  good.  And  if  judgmcnE.be  given 
against  a  lessee  for  years,  and  afterwards  he  selleth  the  term  be- 
fore execution,  the  term  assigned  bond  fide  is  not  liable  ;  also  if  he 
assign  it  by  fraud,  and  the  assignee  sells  it  to  another  for  u  valua- 
ble consideration*  it  is  not  liable  to  execution  in  the  hands  of  the 
second  assignee.  Godb.  161.  2  JV<r&.  Abr,  783.  If  a  person  has  a 
bill  of  sale  of  any  goods  in  nature  of  a  security  for  money,  he 
shall  be  preferred  for  his  debt  to  one  who  hath  obtained  a  judg- 
ment against  the  debtor  before  those  goods  are  sold;  for,  til!  cxe~ 
cution  lodged  in  the  sheriff's  hands,  a  man  is  owner  of  his  goods, 
and  may  dispose  of  them  as  he  thinks  fit,  and  they  are  not  bound 
by  the  judgment.  Preeed.  Ch.  386.  But  where  a  man  generally 
keeps  possession  of  goods  after  sale,  it  will  make  the  same  void 
against  others,  by  the  statute  of  fraudulent  conveyances.  And 
where,  on  an  execution,  the  owner  of  the  goods,  by  agreement, 
was  to  have  the  possession  of  them  upon  certain  terms;  after- 
wards another  got  judgment  against  the  same  person,  and  took 
those  goods  in  execution ;  it  was  adjudged  they  were  liable,  and 
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that  the  first  execution  was  by  fraud,  and  void  against  any  subse- 
quent creditor ;  because  there  was  no  change  of  the  possession, 
and  so  no  alteration  of  property.    Ibid.  287<    See  tit.  Fraud* 

A  fieri  facias  being  executed  fraudulently,  a  fieri  /arias  at  the 
suit  of  another  person  afterwards  shall  stand  good,  and  be  prefer- 
red ;  and  on  trial,  it  is  a  matter  proper  to  be  left  to  a  jury.  1  Wits. 
44- 

Where  two  writs  of  Ji fri  facias  against  the  same  defendant  are 
delivered  to  the  sheriff  on  different  days,  and  no  sale  is  actually  made 
of  the  defendant's  goods,  the  first  execution  must  have  the  priority, 

1  ven  though  the  seizure  was  first  made  under  the  subsequent  ex- 
ecution. I  Term  Reft,  729.  But  whore  the  sheriff  has  given  a 
bill  of  hale  to  the  person  claiming  under  the  second  execution*  this 
entitles  the  latter  to  secure  his  debt,  and  the  sheriff  is  liable  to  the 
plaintiff  who  delivered  the  first  writ.    Ib.  73 1« 

Execution  may  be  made  of  lands  that  the  defendant  hath  by  pur- 
chase after  the  judgment;  although  he  sell  the  same  before  exe- 
cution.   Roll.  S92. 

The  stat.  8  Ann.  c.  1 4,  directs,  that  where  there  is  an  execution 
against  goods  or  chattels,  of  a  tenant  for  life,  or  years*  the  plain- 
tiff,  before  removal  of  the  goods  by  the  execution)  is  to  pay  the 
landlord  the  rent  of  the  land,  Stc,  so  as  there  be  not  above  a  year 
due ;  and  if  more  be  due,  paying  a  year's  rent,  the  plaintiff  may 
proceed  in  his  execution,  and  the  sheriff  shall  levy  the  rent  paid, 
as  well  as  the  execution -money. 

But  a  ground-landlord  cannot  come  in  for  a  year's  rent  in  the 
case  of  an  execution  against  an  under-lessee  ;  for  the  statute  only 
extends  to  the  immediate  landlord.  Sfr.  7S7.  And  the  landlord 
must  give  the  she  riff  notice,  or  he  is  not  bound.   I  Str.  97.  Vide 

2  JVils'.  140. 

2.  The  king,  by  his  prerogative,  may  have  execution  of  the  body, 
lands,  or  goods  of  his  debtor,  at  his  election.  Hob.  60.  2  Inst. 
19.    2  Roll.  Abr.  472. 

As  to  the  king's  execution  of  goodx,  the  same  relates  to  the  time 
of  the  awarding  thereof,  which  is  the  re&tc  of  the  writ,  as  it  was  in 
the  case  of  a  common  person  at  law  ;  for  though  by  the  29  Car.  II 
cap.  3.  no  execution  shall  bind  the  property  of  goods,  but  from  the 
time  of  the  delivery  of  the  writ  to  the  sheriff;  yet  as  this  act  does 
not  extend  to  the  king,  an  extent  of  a  Inter  teste  supersedes  an 
execution  of  the  goods  by  a  former  writ ;  because  by  the  king's 
prerogative  at  common  law,  if  there  had  been  an  execution  at  the 
subject's  suit,  and  afterwards  an  extent,  the  execution  was  super- 
seded till  the  extent  was  executed,  because  the  public  ought  to  be 
preferred  to  private  property.    2  Ai-w  Abr.  365- 

If  the  king's  debt  be  prior  on  record^  it  binds  the  lands  of  the 
debtor,  into  whose  hands  soever  they  come,  because  it  is  ir  the 
nature  of  an  original  charge  upon  the  land  itself,  and  therefore 
must  subject  every  body  that  claims  under  it;  but  if  the  lands 
were  aliened  in  whole,  or  in  part,  as  by  granting  a  jointure  before 
the  debt  contracted,  such  alienee  claims  prior  to  the  charge,  and 
in  such  case  the  land  is  not  subject*  See  2  Roll.  Abr.  156,  157. 
Moor,  126,    3  Lean.  239,  240,    4  Lc on.  10. 

Execution  for  the  king**  debt,  or  prerogative  execution,  is  always 
preferred  before  any  other  executions.   7  Rep.  20,    And  if  a  de- 
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fondant  is  taken  by  capias  ad  satisfaciendum^  and  before  the  return 
thereof  a  prerogative  writ  issues  from  the  exchequer,  for  the  debt 
of  the  king,  tested  a  day  before  he  was  taken,  here  he  shall  be 
he.d  in  execution  for  the  king's  debt  and  that  of  the  subject* 
IS?".  Lands  entaihd  hi  the  hands  uf  the  issue  in  tail,  \vIicei 
subject  to  the  king's  extent,  and  where  not,  sec  7  21.  Sce- 
also,  this  Z)/W*  tit*  A>X£\  fix  tent. 

Process  sued  out  by  tlie  crown  against  a  defendant  to  recover 
penalties,  upon  which  judgment  for  the  crown  is  afterwards  ob- 
tained, entities  the  king's  execution  to  have  priority  within  33 
Ken*  VII.  c.  39.  §  74.  before  the  execution  of  a  subject,  whose 
execution  had  issued  and  been  commenced  on  a  judgment  reco- 
vered against  the  same  defendant  prior  to  the  kind's  judgment^ 
but  subsequent  to  the  commencement  of  the  king's  process  :  the? 
king's  writ  of  execution  having  been  delivered  to  the  sheriff  be- 
fore the  actual  sate  of  the  defendant's  goods  under  the  plaintiff's 
execution.  Butter  v.  Butler,  1  East,  333,  Mt.  Gen,  v,  dldcrwit, 
Mich,  1780,  &  P.  ib. 

V.  I.  An  execution  may  be  set  aside  as  irregular,  by  supersede- 
as y  and  the  party  have  restitution,  fee  Cart  hew,  460,  46  L  468. 
It  hath  been  resolved,  that  a  writ  of  error  is  a  supersedeas  from 
the  time  of  the  allowance  :  though  if  a  writ  of  execution  be  exe- 
cuted before  the  writ  of  error  is  allowed,  it  may  be  returned  af- 
terwards. 1  Salh.  32 1*  No  writ  of  execution  shall  bo  stayed  by 
any  writ  of  error  or  supersedeas,  after  verdict  and  judgment*  in 
any  action  upon  the  case  for  payment  of  money,  covenant,  detinue, 
trespass,  £kc-  until  recognisance  be  entered  into,  as  directed  by 
3  Jac.  I.  cap.  &  ls?c.  Judgment  was  had  against  a  person  at 
Bristol,  and  his  goods  attached  there;  and  the  court  of  B.  R* 
being  moved  to  stay  the  execution  until  a  writ  of  error  brought 
should  be  determined,  they  granted  a  habeas  corpus,  btit  nothing 
to  stay  the  execution.     1  Bulst.  268.    See  tit.  Error. 

A  defendant  cannot  plead  to  any  writ  of  execution  ;  (though  he 
may  in  bar  of  execution  to  scire  a  facias brought ;)  but  if  he  hath  any 
matter  after  judgment  to  discharge  him  of  the  execution,  he  is  to 
have  audita  querela.  Co.  Lift,  290.  Or,  move  the  court  for  relief, 
which  is  now  the  usual  method. 

If  husband  and  wife  are  taken  in  execution  for  the  debt  of  the 
wife,  the  wife  shall  he  discharged  ;  for  the  husband  being  in  exe- 
cution, the  wife  shall  not  be  so  also,  and  because  the  wife  hath 
nothing  liable  to  the  execution.    I  Lev*  5\> 

The  execution  of  a  liberate  is  good  without  being  returned; 
and  where  a  man  is  taken  upon  a  ee>  &a<  the  execution  is  good, 
though  the  writ  is  not  returned  :  And  so  in  all  cases  where  no  in- 
quest is  to  be  taken,  but  only  lands  delivered,  or  seisin  had,  &c. 
which  arc  only  matters  of  fact.    4  Rep.  67.    5  Rep.  89. 

2.  There  were  anciently  castles,  fortresses,  and  liberties,  where 
they  resisted  the  sheriff  in  executing  the  king's  writs,  which  crea- 
ting great  inconvenience,  the  statute  of  IVestm,  2.  cap.  39.  (13 
Edw*  J.)  hindered  the  sheriff  from  returning  rescuers  to  the 
king's  writ  of  execution, and  directed  him  to  take  the  posse  cojtti- 
ratus.    Sec  the  stat.  and  2  New  Abr.  36S. 

The  judges  construed  the  words  of  the  statute  m  extend  onlv  to 
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executions^  and  not  to  writs  on  mesne  process ;  that  the  sheriff 
was  not  obliged  to  carry  the  fioete  comiaat&n  where  the  man  was 
bailable,  for  they  did  not  presume  thai  in  such  cases  the  king'fi 
writ  would  be  disobeyed.    2  Aero  Abr.  363 

The  original  of  commitment  for  contempts  seems  to  be  derived 
from,  this  statute  \  for  since  the  sheriff  was  to  commit  those  who 
resisted  the  process,  the  judges  who  awarded  such  process  must 
have  the  same  authority  to  vindicate  it  \  hence*  if  any  one  offers 
any  contempt  to  his  process,  cither  by  word  or  deed,  he  is  sub- 
ject to  imprisonment  during  pleasure,  viz,  from  whence  they  shall 
not  be  delivered  without  the  king*  a  ape  del  commandment.  2  -■Yrw 
Abr,  368.    See  ut.  Debt,  Error. 

See  further,  on  executions  in  civil  cases  in  general,  Com.  Dig. 
that  title,  See 

Execvtios  or  criminals,,  Must  in  »!l  cases,  as  well  capital  as 
other  wise*  be  performed  by  the  sheriff  or  his  deputy  j  whose  war- 
rant for  so  doing  was  anciently  by  precept  under  the  hand  and 
seal  of  the  judge,  as  is  still  practised  in  the  court  of  the  lord 
high  steward  upon  the  execution  of  a  peer.  2  Halv,  409.  Though 
in  the  court  of  die  peers  in  parliament  it  is  done  by  writ  from  the 
king  ;  afterwards  it  was  established,  that  in  case  of  life,  the  judges 
may  command  execution  to  be  done  without  any  writ.  Finch,  478. 
And  now  the  usage  is  for  the  judge  to  sign  the  calendar,  a  list  of 
all  the  prisoners*  names,  with  the  separate  judgments  in  the  mar- 
gin, which  is  left  with  the  sheriff :  the  sheriff*  on  receipt  of  this 
warrant,  is  to  do  execution  wiihin  a  convenient  time,  which  in  the 
country  is  left  at  large  :  in  London,  the  recorder,  after  reporting 
to  the  king  in  person  the  case  of  the  several  prisoners,  and  receiv- 
ing his  royal  pleasure  that  the  law  must  take  its  course,  issues 
Ids  warrant  to  the  sheriffs,  directing  them  to  do  execution  at  the 
day  and  place  assigned.  See  4  State  Trials,  S3  2.  Font.  43.  4 
Comm.  403. 

It  is  held  by  Cake  (3  Inst.  52.)  and  Hale,  (3  H.  F.  C.  27'2.  412,) 
that  even  the  king  cannot  change  the  punishment  of  the  law,  by 
altering  hanging  (or  burning  when  used)  into  beheading  ;  though, 
when  beheading  is  part  of  the  sentence,  the  king  may  remit  the 
rest.  And  notwithstanding  some  examples  to  the  contrary*  Coke 
maintains  that  jitdicundum  cs/  legibus,  non  exemfilh*  But  others 
have  thought,  and  more  justly,  that  this  preiogative  being 
founded  in  mercy,  and  immcmorially  exercised  by  the  crown,  is 
part  of  the  common  law.  Foil.  270.  Fitz.  M  B,  544.  b.  19 
Rym.  Fad.  284.  For  hitherto,  in  every  instance,  all  these  ex- 
changes have  been  for  more  merciful  kinds  of  death;  and  how  far 
this  may  also  fall  within  the  king's  power  of  granting  conditions! 
pardons,  (x'/r.  by  remitting  a  severer  kind  of  death,  on  condition 
that  the  criminal  submits  to  a  milder.)  is  a  mutter  that  may  beat- 
consideration.  4  Comm.  404.  There  are  ancient  precedents 
wherein  men  condemned  la  be  handed  for  felony  have  been  be- 
headed by  force  of  a  special  warrant  from  the  king.  Bract*  1U4 
Staundf.  13. 

Subsequent  justices  have  no  power  by  the  stat.  I  Edw  VL  r,  7. 
to  award  execution  of  persons  condemned  by  former  judges ;  but 
if  judgment  has  not  been  passed  on  the '  offenders,  the  other 
justices  may  give  judgment,  and  award  execution,  Stc.  2  Hatotk* 
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C.  Execution  ought  to  be  in  the  same  county  where  the  cri- 
minal was  tried  and  convicted;  except  the  record  of  the  attainder 
be  removed  into  R.  H.  which  may  award  execution  in  the  coanty 
Where  it  sits,     3  Inst.  31.  21  j.  217, 

H,  upon  a  record  removed,  an  outlawed  person  confess  himself 
to  be  the  same  person,  execution  shall  be  had  ;  but  if  be  deny  it, 
and  the  king's  attorney  confesses  he  is  not,  he  shall  be  discharged  ; 
though  if  the  attorney-general  take  issue  upon  it,  the  same  shall 
be  tried.  2  Halr'x  His:.  P.  C.  402,  4(5:1.  ]f  a  person,  when  at- 
tainted, stands  mute  to  a  demand  why  execution  shall  not  £0 
against  him,"  the  ordinary  execution  shall  he  awarded.  2  Hawk, 
P.  C.  In  case  a  man  condemned  to  die,  come  to  life  atter  ha  is 
hanged,  as  the  judgment  is  not  executed  till  he  is  dead,  he  must 
be  hung  again.  Fine  ft  t  389.  2  Hale1 9  P,  C.  4 12.  2  Hawk.  Pr  C* 
4  Comm.  406.  And  so  was  the  law  of  old;  fnr  if  a  criminal  thus 
escaped,  and  fled  to  sanctuary,  he  was  not  permitted  to  abjure  the 
realm.    FiiZ,  Abr,  tit*  Corotic,  335. 

The  body  of  a  traitor  or  felon  is  forfeited  to  the  king  by  the 
execution ;  and  he  may  dispose  of  it  as  he  pleases.  The  execu- 
tion of  persons  under  the  age  of  discretion  is  usually  respited,  in 
order  to  obtain  a  pardon*    I  Hawk.  P*  C.  c.  1.  §  8. 

By  the  stat,  25  Geo,  II.  c-  37.  persons  convicted  of  murder  are  to 
be  executed  the  day  next  but  one  after  sentence ;  [unless  that  hap- 
pens to  be  Sunday,  for  which  reasons  murderers  are  generally 
tried  on  Friday ,  to  afford  them  a  merciful  respite  of  one  day  more 
to  prepare  for  eternity;]  and  their  bodies  delivered  to  surgeons 
to  be  anatomized.  The  judge  may  stay  the  sentence,  and  appoint 
the  body  to  be  hung  in  chains  or  anatomized,  but  not  buried.  And, 
by  the  said  statute,  to  rescue  the  body  of  any  such  malefactor  from 
the  custody  of  the  sheriff  after  execution^  is  made  felony,  punish- 
able  by  tran sportation  for  seven  years.  And  to  rescue  such  crimi- 
nal £oing  to,  or  during1  execution,  is  felony  without  benefit  of 
clergy.  See  this  Diet.  tit.  Rescue.  Under  this  act  the  time  and 
place  of  the  execution  are  part  of  the  judgment,  but  in  no  other 
case  whatever.  4  Comm.  404.  See  further,  tit  Murder;  and  as 
to  these  executions  in  general,  titles  ZVfesQB,  Fcteny,  and  other 
proper  titles. 

Execution  may  be  avoided  by  a  reprieve  or  a  pardon  ;  whereof 
the  former  is  only  temporary,  the  latter  (as  to  which,  see  this  Diet. 
lit.  Partfcn)  is  permanent. 

A  reprieve,  from  refirendre  to  take  back,  or  more  immediately 
from  the  participle  refiti*."]  Is  the  withdrawing  of  a  sentence  for 
an  interval  of  time,  whereby  the  execution  is  suspended.  This 
may  be  cjt  arbitrio  judici*,  cither  before  or  after  judgment ;  as 
where  the  judge  is  not  satisfied  with  the  verdict,  or  the  evidence 
is  suspicious,  or  the  indictment  is  insufficient,  or  he  is  doubtful 
whether  the  offence  be  within  clergy;  or  sometimes  if  it  be  a  small 
felony,  or  any  favourable  circumstances  appear  in  the;  criminal'-, 
character,  in  order  to  give  room  10  apply  to  the  crown  for  either 
an  absolute  or  conditional  pardon.  These  arbitrary  reprieves  may 
£e  granted  or  taken  off  by  the  justices  of  gaol  delivery,  although 
their  session  be  finished,  and  their  commissions  expired;  but 
this  rather  by  common  usage  than  of  strict  right.  2  Hale**  P.  C\ 
412. 

Reprieves  may  also  be  ex  necessitate  legh. 
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If  a  woman  quick  with  child  be  condemned  either  for  treason 
or  felony,  she  may  allege  her  being  with  child  in  order  to  get  the 
execution  respited  ;  and  thereupon  the  sheriff  or  marshal  shall 
be  commanded  to  take  her  into  a  private  room,  and  to  empannel  a 
jury  of  matrons  to  try  and  examine  whether  she  be  quick  with 
child  or  not;  and  if  they  find  her  quick  with  child,  the  execution 
shall  be  respited  till  her  delivery.  But  it  is  agreed,  that  a  woman 
cannot  demand  such  respite  of  execution  by  reason  of  her  being 
quick  with  child  more  than  once;  and  mat  she  can  neither  save 
herself  by  this  means  from  pleading  upon  her  arraignment,  nor 
from  having  judgment  pronounced  ttgaii.it  her  upon  her  convic- 
tion. Al«o  it  is  said,  both  by  Staundford  and  Cpkf^  that  a  woman 
can  have  no  advantage  from  being  found  with  child,  unless  she  be 
also  found  quick  with  child.    2  Hawk.  P.  C.  r.  51.(9,  10. 

Another  cause  of  regular  reprieve  is,  if  the  offender  become 
von  com/ion  between  the  judgment  and  the  award  of  execution.  1 
Hate's  P.  C.  370.  For  regularly  though  a  man  be  com  fas  when  he 
commits  a  capital  crime,  yet  if  he  becomes  lion  cppift&s  after,  he 
shall  not  be  indicted ;  if  after  indictment,  he  shall  not  he  convict- 
ed; if  after  conviction,  he  shall  not  receive  judgment ;  if  alter 
judgment,  he  shall  not  be  ordered  for  execution :  for  the  law 
r;nows  not  but  he  might  have  offered  some  reason,  if  in  his  senses, 
to  have  stayed  these  respective  proceedings,  It  is  therefore  an 
Invariable  rule,  when  any  time  intervenes  between  the  attainder 
and  the  award  of  execution,  to  demand  of  the  prisoner  what  he 
hath  to  allege  why  execution  should  not  be  awarded  against  him; 
and  if  he  appears  to  he  insane,  the  judge,  in  his  discretion,  may 
?md  ought  to  reprieve  him* 

The  party  may  also  plead  in  bar  of  execution  ;  which  pica  may 
he  cither  pregnancy,  (of  which  above,)  the  king's  pardon,  an  act 
of  grace  ;  (see  tit.  Pardon})  or  lastly,  diversity  of  person,  viz  that 
he  is  not  the  same  that  was  attainted,  and  the  like.  In  this. last 
case  a  jury  shall  be  empannetled  to  try  this  collateral  issue,  name- 
ly, the  identity  of  his  person,  and  not  whether  guilty  or  innocent* 
for  that  has  been  decided  before ;  and  in  these  collateral  issues 
the  trial  shall  he  imfantcVy  and  no  time  allowed  the  prisoner  to 
make  his  defence,  or  produce  his  witnesses,  unless  he  will  make 
oath  that  he  is  not  the  person  attainted*  1  Sid.  72.  Post.  42. 
Neither  shall  any  peremptory  challenges  of  the  jury  be  allowed 
the  prisoner ;  though  formerly  such  challenges  were  held  to  be 
allowable  whenever  a  man's  life  was  in  question.  I  Lev.  61.  Post. 
42.  46.    Staundf.  P.  C.  163.    Co.  Litt.  157-    Hal,  Sum.  2s9. 

Every  judge  who  hath  power  to  order  execution,  hath  power 
to  grant  a  reprieve  ;  and  execution  is  often  stayed  on  condition  of 
transportation.  See  stat,  8  Geo.  III.  c  IS*  for  a  power  given  to 
judges  of  assise  to  reprieve  for  the  purpose  of  obtaining  a  condi- 
tional pardnn.  See  also  this  Diet.  tit.  Trantfiortation)  Pefcnyf 
Clergy.  2  Hawk.  P.  C  c,  51.  But  no  prisoner  convicted  of  any 
felony,  For  which  he  cannot  have  his  clergy,  at  the  sessions  at  the 
Old  Builcy  for  Loudon  and  Middlesex ,  Ifc.  ought  to  be  reprieved 
but  in  open  sessions ;  and  reprieves  are  not  to  be  granted  other- 
wise, but  by  the  king's  express  warrant.    Kel,  4. 

Execution  of  statutes,  The  court  of  Star  Chamber^  erected 
in  the  reign  of  King  Hen.  VII.  w  as  said  to  be  for  the  execution  q 
statutes,  cTc.    Stat.  3  Hen.  Y1I. 
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Executione  facienpa,  A  writ  commanding  execution  of  a 
judgment,  and  divcrsly  used.    Reg,  Qrig. 

EXECU  HONE   FAC1ZSDA    IN  W  I T  H  f  -  It  N  A  M 1  U  Mi     A   W'1'it    that  lies 

for  talking  his  cattle,  who  hath  conveyed  the  cattle  of  another  out 
of  the  county,  so  that  the  sheriff  cannot  replevy  them.  Svg*  Oriq: 
82.    Sec  tit'.  Replevin* 

Executione  juntcii,  Is  a  writ  directed  to  the  judge  of  an  in- 
ferior court  to  do  execution  upon  a  judgment  therein,  of  to  return 
some  reasonable  cause  wherefore  he  delays  the  execution.  Fit  2. 
jY.  Ii.  20.  If  execution  be  noi  done  on  the  liist  writ,  an  alias  shall 
issue,  and  a  piurics  with  this  clause,  vei  causam  ?iobi$  signiftccn 
quarry  &c.  And  if  upon  this  writ  execution  is  not  done,  or  some 
reasonable  cause  returned  why  it  is  delayed,  the  party  shall  have  an 
attachment  against  him  who  ought  to  have  done  the  execution,  re- 
turnable in  R*  or  C.  IL  Me-wJVai.  Brev.0'  If  the  judgment  he 
in  a  court  of  record*  this  writ  shall  be  directed  to  the  justices  of  the 
court  where  the  judgment  was  given,  and  not  untothe  ojTScf*"  of  the 
court;  for  if  the  officer  will  not  execute  the  writs  directed  unto 
him,  nor  return  them  as  he  ought,  the  judges  of  the  court  may 
amerce  him,  New  Aat.  Brev.  43.  See  tit.  Execution  III.  3.  and 
the  stat,  19  Geo,  II L  t*  70*  there  mentioned. 

One  may  have  a  writ  de  executionc  judicii  out  of  the  chancery 
to  execute  a  judgment  in  an  inferior  court,  although  a  writ  of  er- 
ror be  brought  to  remove  the  record,  and  reverse  the  judgment : 
if  he  that  brings  the  writ  of  error  do  not  take  care  to  have  the  re- 
cord transcribed,  and  the  writ  of  error  returned  up  in  due  time* 
1  Lilt.  Abr  562. 

EXECUTIVE  POWER.  The  supreme  executive  power  of 
these  kingdoms  is  vested,,  by  our  laws,  in  a  single  person,  the 
king,  or  queen,  for  the  time  being.  1  Comm.  190,  &c.  See  tit* 
King. 

EXECUTOH,  LatJ  One  appointed  by  a  man's  last  will  and 
testament  to  perform  or  execute  the  contents  thereof  after  the  tes- 
tator's decease  ;  and  to  have  the  disposing  of  all  the  testator's  sub- 
stance, according  to  the  tenor  of  the  will :  he  answers  to  the 
h^rcs  dcsignatuny  or  testamentariusy  in  the  civil  iaio,  as  to  debts, 
goods,  and  chattels  of  his  testator.     Terms  de  Ley, 

The  rights,  powers,  and  duties  of  executors  and  administrators, 
being  in  many  respects  similar,  and  the  several  determinations  in 
the  books  being  generally  applicable  to  both,  it  seems  most  me- 
thodical and  useful  to  consider  them  together ;  for  which  pur* 
pose  reference  is  made  from  tit.  Administrator  to  tins  place-  The 
present  summary  is  founded  on  the  Commentaries^  having  various 
points  and  heads  from  other  sources  interwoven  on  that  excellent 
ground  work.  See  2  Comm.  c.  32,  For  particular  information  at 
large  on  these  subjects,  sec  also  Com.  Dig.  tit.  Administration 
and  Administrator;  and  also,  V~!ncry&  Abridgment^  tit*  Executor* 

I.  1.  Of  the  Appointment  of  Administrators  in  Cases  of  Intes- 
tacy. 

2.  How  Administrations  may  be  revoked, 
JJ.  Of  the  Appointment  of  FTrrutors^  and  particular  Adminis- 
trators :  and  see  IV, 
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IIL  Of  M 'ministrations  to  Next  of  Kin,  or  on  Failure  of  ihcm : 
and  sec  V.  8, 

IV.  Of  the  Distinction  in  Ititercst  between  Executors  and  X&- 
mini&trators. 

V.  Of  the  Duty  of  Executors  and  Administrator* 

1.  Of  Exec  ut  or  de  son  tort. 

5.  Of  burying  the  Deceased. 
0.  Proving  the  WUL 

4.  Making  Inventory. 
~*.  Collecting  the  Goods. 

6.  Paying  the  Debts  in  due  Order  of  Priority + 

7,  Legacies;  and  see  tit.  Legacy. 

8,  Distribution  of  the  Residue ,  to  the  Executor  himself  ui 

next  of  Kin;  and  herein, 
9-  Paying  of  the  Customs  of  London  and  York,  as  to  In- 
testates* 

VI.  I*  Of  Actions  by  and  against  Administrators, 

2.    Executors.  And  herein  of 'Do 

vastayit. 

I.  I.  In  case  a  person  makes  no  disposition  of  his  effects  by 
will,  he  is  said  to  die  intestatr;  and  in  such  cases  it  is  said,  that  by 
the  old  law  the  king  was  entitled  to  seize  upon  his  goods,  as  the 
general  trustee  of  the  kingdom.  9  Rep.  38.  This  prerogative 
the  king  continued  to  exercise  for  some  time,  by  his  own  minis- 
ters of  justice ;  and  probably  in  the  county  court,  where  matters 
of  all  kinds  were  determined  \  and  it  was  granted  as  a  franchise 
to  many  lords  of  manors  and  others,  who  have  to  this  day  a  pre- 
scriptive right  to  grant  administration  to  their  intestate  tenants 
and  suitor^  in  their  own  courts  baron,  and  other  courts,  or  to  have 
their  wills  there  proved,  in  case  they  make  any.  9  Reft.  37.  Af- 
terwards the  crown,  in  favour  of  the  church,  invested  the  prelates 
with  this  branch  of  the  prerogative  ;  and  then  the  ordinary  might 
seize  the  goods,  and  keep  them  without  wasting ;  and  also  might 
give,  alien,  or  sell  them  at  his  will,  and  dispose  of  the  money,  in 
pios  nsus;  being  thus,  probably,  merely  ihe  king's  almoner  in  his 
diocese,    Pinch**  Law,  173,  174.    Plowd.  277. 

As  the  ordinary  had  thus  the  disposition  of  the  intestate**  cfTccls, 
the  probate  of  wills  of  course  followed  j  for  it  was  thought  just 
and  natural  that  the  will  of  the  deceased  should  be  proved  to  the 
s-atisfaction  of  the  prelate,  whose  right  of  distributing  his  goods 
was  superseded  thereby. 

By  degrees,  through  an  abuse  of  this  power  of  the  ordinary, 
often  complained  of  before  it  was  redressed,  the  popish  clergy  se- 
cured the  intestate's  estate  to  themselves,  without  paying  even  his 
lawful  debts ;  for  which  reason  it  was  enacted  by  stat.  West,  2.  (13 
Edm.  L  A*  D*  1285,)  e.  15.  that  the  ordinary  shall  be  bound  to  pay 
the  debts  of  the  intestate,  so  far  as  his  goods  will  extend,  in  the 
same  manner  as  executors  were  bound  in  case  of  a  will.  But 
still  the  residue  remained  in  the  hands  of  the  ordinary  j  and  the 
continued  abuse  of  this  power  at  length  produced  the  stat.  31  Edw> 
IV.  p.  11.  (J.  1357,)  which  provides,  that  in  case  of  intestacy, 
the  ordinary  shall  depute  the  nearest  and  most  lawful  friends  of 
the  deceased  to  administer  his  goodsj  which  administrators  are 
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put  upon  the  same  footing,  with  regard  to  suits,  and  to  accounting, 
hs  executors*  The  next  and  most  lawful  friend  is  interpreted  to 
he  the  next  of  blood,  who  is  under  no  legal  disabilities.  9  Reft.  39. 
The  stat.  2]  Men.  VI II.  e.  5.  enlarges  the  power  of  the  ecclesias- 
tical judge  a  little  more ;  permitting  him  to  gram  administration 
either  to  the  widow  or  the  next  of  kin,  or  to  both  of  them,  at  his  dis- 
c  reuon  ;  and,  where  two  or  more  persons  are  in  the  same  degree  of 
kindred,  gives  the  ordinary  his  election  to  accepi  which  he  pleases, 
1  Sid.  179*    Raym*  93.     1  Show.  351.     1  Salk.  36, 

On  this  footing  noW  stands  the  general  law  relative  to  the  ap- 
pointment of  administrators.  Who  are  the  next  of  blood,  or,  as  it 
is  usually  called,  next  of  kht%  is  stated  /tout,  II L  and  V.  8. 

2.  The  ordinary  otight  not  to  repeal  letters  of  administration 
which  he  hath  duly  granted  \  but  if  they  are  granted  to  such  per- 
sons who  ought  not  by  law  to  have  them,  he  may  revoke  them. 
1  Lill.  33.  For  just  cause  they  may  be  revoked,  as  where  a  per- 
son is  a  lunatic,  kc.  And  if  granted  where  not  grantyble,  they 
may  be  repealed  by  the  delegates,  I  Lnt.  157  186,  If  adminis- 
tration  is  granted,  and  afterwards  a  will  is  produced  and  proved} 
the  administration  shall  be  revoked ;  and  all  acts  done  by  the  ad* 
viinisttraior  are  void.  2  Roll.  Abr.  907.  If  a  citation  JS  granted 
against  a  stranger  administrator^  and  his  administratiott  is  revoked 
by  sentence,  yet  all  acts  done  by  him  bona  Jide  as  administrator 
are  good  till  the  revocation  ;  the  administration  being  only  voida- 
ble. 6  Reft,  18.  8  Reft.  135.  But  if  there  is  any  fraud,  a  credit- 
or may  have  relief  upon  the  stat.  13  EUz.  cafi.  5,  And  when  the 
first  administration  is  merely  void,  as  granted  by  a  wrong  person, 
Sec.  it  is  other w is e  :  so  when  there  is  an  appeal  from  the  grant  of 
the  administration^  to  suspend  the  former  decree.  5  Reft,  30.  Ad- 
ministration was  granted  to  J.  S.  and  he  released  all  actions,  and 
afterwards  the  administration  was  revoked,  and  declared  void  ;  this 
release  was  held  good,  I  Brown/.  51.  Qu,  If  it  had  been  without 
consideration  ?  If  an  administrator  gives  goods  away,  and  then  ad- 
ministration is  revoked  or  repealed,  it  is  said  the  gift  is  good  ;  ex- 
cept it  be  by  covin  t  when  it  shall  be  void  only  against  a  creditor 
by  statute;  and  where  the  administrator,  after  many  good.1*  admi- 
nistered, had  his  administration  revoked,  and  it  was  committed  to 
B.  who  sued  the  first  administrator  for  goods  unduly  administered, 
it  was  held  that  there  was  no  remedy  hut  in  chancery.  6  Heft.  1$. 
Clayt.  44.  4  Shrfi.  Abr.  89.  See  Hob.  266.  But  in  such  a  case 
as  this,  tt  seems  ihat  the  second  administrator  might  maintain  an 
action  at  law  against  the  fir«t,  for  money  had  and  received,  Bsc,  or 
trover  for  any  goods  remaining  in  his  possession,  or  by  him,  con- 
crted  and  not  duly  administered. 

In  2  ir&n.  155,  it  is  said,  where  the  first  administration  is  void) 
the  administrator  who,  under  the  administration,  takes  the  goods, 
is  a  trespasser.  Letters  of  administration  obtained  by  fraud  are 
void.    3  Refi.TB.    6  Rep.  18,  19.    3  Refi.  143. 

Seethe  several  cases  on  this  part  of  the  subject,  collected  in  1 
Com.  Dig-  tit.  Administrator ',  (B.  8,)  the  result  of  which  (as  given  in 
4  Burn's  Ecclesiastical  Laiu,  236.)  is,  that  an  administration  may  be 
repealed,  although  not  arbitrarily,  yet  where  there  shall  be  a  just 
rause  for  so  doing  ;  of  which  the  temporal  courts  ate  to  judge. 
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II.  AIJ  person^  arc  capable  of  being  executors,  that  are  capable 
of  making  wills,  and  many  others  besides j  as  femes  covcrix  and 
infants :  nay,  even  infants  unborn,  or  in  ventre  mcre$y  may  be 
made  executors     IVejtf.  Symb,  ft.  I.  §  635- 

A  popish  recusant  convict  cannot  be  an  executor.  9  Rtfi.  37, 
A  mayor  and  commonalty  may  be  made  executors,  1  Roll.  Abr. 
915-  And  if  the  king  is  made  executor,  he  appoints  others  to 
take  the  execution  of  the  will  upon  them,  and  to  take  account.  5 
Hefi.  29. 

It  seems  agreed,  that,  by  our  law,  an  alien,  or  one  born  out  of  the 
allegiance  of  our  king,  may  be  an  executor  or  administrator  ;  also 
it  hath  been  adjudged,  that  such  a  one  shall  have  administration  of 
leases  as  well  as  pe rsonal  things,  because  he  bath  them  in  outer 
droit,  and  not  to  his  own  use.    Off.  of  Ex,  17* 

Bui  it  has  been  long  doubted  whether  an  alien  enemy  should 
maintain  an  action  aa  executor  ;  for,  on  the  one  hand*  it  is  said, 
that  by  the  policy  of  the  law,  alien  enemies  shall  not  be  admitted 
to  actions  to  recover  effects,  which  may  be  carried  out  of  the  king- 
dom to  weaken  ourselves  and  enrich  the  enemy,  therefore  public 
utility  must  be  preferred  to  private  convenience  j  but  on  the  other 
hand  it  is  said,  that  those  effects  of  the  testator  are  not  forfeited 
to  the  king  by  way  of  reprisal,  because  they  are  not  the  alien  ene- 
my's, for  he  is  to  recover  them  for  others;  and  if  he  allows  such 
alien  enemies  to  possess  the  effects  as  well  as  an  alien  friend,  he 
must  allow  'hem  power  to  recover,  since  in  that  there  is  no  differ- 
ence, and  by  consequence  he  must  not  be  disabled  to  sue  for  them  j 
if  it  were  otherwise,  it  would  be  a  prejudice  to  the  king's  subjects, 
who  could  not  recover  their  debts  from  the  alien  executor*  by  his 
not  being  able  to  get  in  the  assets  of  the  testator.  Cro.  Eliz.  6S3. 
iVfocr,  43 1.    Ca rteri  49. 491.    Skin.  370. 

But  an  excommunicated  person  cannot  be  an  executor  or  ad- 
ministrator ;  for  by  the  excommunication  he  is  excluded  from  the 
body  of  the  church,  and  is  incapable  to  lay  out  the  goods  of  the 
deceased  to  pious  uses,  Co.  Litt.  134.    Siffinfr.  3-i9.    Godolfth.  85. 

No  infant  can  act  as  executor  till  the  age  of  \7  years ;  till  which 
time,  administration  must  be  granted  to  some  other  durante  minor  e 
*tatc.     Went,  Off.  of  Ex.  c  18.    6  Reft.  67.    4  Inst.  335, 

And  if  the  right  of  administration  devolves  on  an  infant,  ad  mi* 
nistralion  durante  minore  state  is  to  be  granted  till  he  arrives  at 
twenty-one.    Qodolph.  102.    5  Co.  29.    Hob.  250.    Yclv.  128, 

And  as  such  an  administrator  is  hut  in  nature  of  a  curator  for 
the  infant,  and  has  no  interest  or  benefit  in  the  testator  or  intes- 
tate's estate,  but  in  right  of  the  infant,  it  has  been  always  held  dis- 
cretionary in  the  ordinary  to  whom  to  grant  it,  and  therefore  it  hath 
been  frequently  adjudged,  thai  he  is  not  obliged  within  the  stat. 
21  Hen.  VI J I-  c-  5.  to  grant  it  to  the  next  of  kin  either  of  the  de- 
ceased, or  the  infant.  Hob.  250.  1  Vent.  21°.  I  Keb.  549*  3  Mod. 
24.    1  JVev  Abr.  S8X. 

If  an  infant,  and  one  of  full  age,  are  made  executors,  he  who 
is  of  full  age  may  take  out  administration  durante  ntinoro  state  of 
the  infant,  and  may  declare  as  executor  or  administrator  durante 
thmore  xtatc;  and  there  is  no  absurdity  in  this  case,  that  there 
should  be  an  executor  and  administrator  to  the  same  partv.  1  AV:e 
Abr.  381. 
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In  like  manner,  as  it  may  be  granted  durante  absent  id  or  ftzn~ 
dente  tite;  when  the  executor  is  out  of  the  realm ;  1  Lutw.  342.  or 
when  a  suit  is  commenced  in  the  ecclesiastical  court,  touching 
the  validity  of  the  will.    2  P.  fims.  589,590. 

The  appoint  mem  of  fin  executor  is  essential  to  the  making  of  a 
will;  |Wr*»A  t.  L  Ptowd.  28  I.)  and  it  may  be  performed  either 
by  express  words,  or  such  ms  strongly  imply  the  same  :  but  if  the 
testator  makes  an  incomplete  will,  without  naming  any  executors  ; 
or  if  he  names  incapable  persons  -f  or  if  the  executors  named  re- 
fuse to  act,  (see  9  Reji.  Z7.  tYtnt.  Of.  Mr.  38.)  in  any  of 
these  cases  administration  must  be  granted  cum  testaments  annexo 
to  some  other  persons  ;  ( I  Kali,  jibr,  yaf.  Comfc  20.)  an<l  then  the 
duty  of  the  administrator,  as  also  when  he  is  constituted  only  du- 
rante minor e  <etatet  &c.  is  very  little  different  from  that  of  an  ex- 
ecutor.   See  Glanv.  L  7.  c.  6. 

A  man  may  appoint  two  or  more  persons  to  be  joint  execufors, 
and  they  are  accounted  in  law  but  as  one  person.  See  post,  V. 
3.  &  Such  joint  executors  shall  not  be  charged  by  the  acts  of 
their  companions,  any  further  than  for  effects  actually  come  to 
their  hands.  Moor,  620.  Cro.  Eiiz.  318.  2  Leon.  209.  But  if 
two  or  more  executors  join  in  a  receipt  [in  \vritiug,J  and  one  of 
them  only  actually  receives  the  money,  each  is  liable  for  the  whole, 
as  to  creditors  tit  lan\  but  not  as  to  legatees,  or  next  of  kin.  1  Sulk. 
318.  If  joint  executors,  by  agreement  among  themselves,  agree 
that  each  shall  intermeddle  with  a  certain  part  of  the  testator's 
estate,  yet  each  shall  be  chargeable  for  the  whole  (to  creditors) 
by  agreeing  to  the  other's  receipts.    Hard.  314. 

III.  If  the  deceased  died  wholly  intestate,  without  making- 
cither  will  or  executors,  then  general  letters  of  nd  mi  lustration 
must  be  granted  to  such  administrator  us  the  suit,  31  luku.  III.  c. 
1 1.  and  29  Hen.  VII L  c.  4.  (see  ante,  L)  direct  j  in  consequence 
of  Which  it  is  to  be  observed,  1st.  That  the  ordinary  is  compellable 
to  grant  administration  of  the  j^oods  of  the  wife  to  the  huxband,  or 
his  representatives ;  (Cro.  Car.  LOG.  Stat.  2o  Car.  II.  c.  3.  1  P. 
lVm&.  381.)  and  of  the  husband's  elfects  to  the  widow,  or  next  of 
kin.  Saik.  36.  Stra.  532.  2dly.  That  among  the  kindred,  those 
are  to  be  preferred  that  are  the  neat  est  in  degree  to  the  intestate. 
3dly.  That  this  nearness  of  degree  shall  be  reckoned  according  to 
the  computation  of  the  civilians  ;  (Pre,  Ch.  593.)  and  not  of  the 
canonists,  which  the  law  of  England  adopts  in  the  descent  of  real 
estates  ;  (sec  tit  Descent})  and  therefore*  in  the  first  place,  the 
children,  or  on  failure  uf  children,  the  ftarents  of  the  deceased  are 
entitled  to  administration  \  both  which  arc  indeed  in  the  first  de- 
gree, but  the  children  are  allowed  the  preference.  Godoi/ih.  fi.  2. 
c.  34.  §  I.  2  Vern.  125,  Then  follow  brother^  grandfather^  (Pre. 
Ch.  527.  1  P,  Wms.  41.)  uncles  or  m-fi/tewss  {Atk.  455.)  and  the 
females  of  each  class  respectively  ;  and  lastly,  cousins.  4th  ty.  The 
half  blood  is  admitted  to  the  administration  as  well  as  the  whole ; 
for  they  are  of  the  kindred  of  the  intestate,  and  only  excluded 
from  inheritances  of  land,  upon  feodal  reusons.  Therefore  the 
brother  of  the  half  blood  shall  exclude  the  uncle  of  the  whole 
blood  ;  ( I  Vent.  425.)  and  the  ordinary  may  grant  administration 
to  the  sister  of  the  half,  or  the  brother  of  the  whole  blood,  at  his 
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own  discretion,  Alet/ny  36.  Sty.  74.  See  post.  V.  B.  atbly.  If  none 
cf  the  kindred  will  take  out  administration,  a  creditor  may,  by  cusr 
torn,  do  it.  Salk.  38.  6thly.  If  the  executor  refuses,  or  dies  intes- 
tate, the  administration  may  be  granted  to  the  residuary  legatee* 
in  exclusion  of  the  next  of  kin.  J  Sid.  28 L.  1  Vent*  219.  And, 
lastly,  the  ordinary  may,  in  defect  of  all  these,  commit  administra- 
tion, (as  be  might  have  done  before  the  stat.  31  £dw.  III.  c*  11. 
Pioiod.  278.)  to  such  discreet  person  as  he  approves  of:  or  (in 
these  cases,  as  well  as  in  that  of  an  executor's  refusal,  Cro.  Eliz. 
92.)  may  grant  him  letters  ad  colligendum  bona  defuntti,  which 
neither  makes  him  executor  nor  administrator  ;  his  only  business 
being:  to  keep  the  goods  in  hi?  safe  custody  ;  {Went.  c.  U)  and 
to  do  other  acts  for  the  benefit  of  such  as  are  entitled  to  the  pro- 
perty of  the  deceased-  2  Inst.  398*  If  a  bastard  who  has  no 
kindred,  being  nvlkts  Jitius.  or  any  one  else  that  has  no  kindred, 
dies  intestate,  and  without  wife  or  child,  it  hath  formerly  been  held, 
(Sulk*  37.)  that  the  ordinary  might  seize  his  goods,  and  dispose  of 
them,  in  pius  usus.  But  the  usual  course  now  is,  for  some  one  to 
procure  letters  patent,  or  other  authority  from  the  king  ;  and  then 
the  ordinary,  of  course,  grants  administration  to  such  appointee  of 
the  crown.    3  P*  IV'ms,  3 3. 

IV.  The  interest  vested  in  the  executor  by  the  will  of  the  de- 
ceased, may  be  continued  and  kept  alive  by  the  will  of  the  same 
executor;  so  that  the  executor  of  A.'$  executor  is  to  all  in- 
tents and  purposes  the  executor  and  representative  of  A.  himself; 
see  25  Ed™.  III.  si*  5.  c.  5.  I  Leon.  27$.  but  the  executor  of  A.*& 
administrator,  or  the  administrator  of  A.3$  executor,  is  not  the 
representative  of  A.  Bto.  Abr.  tit.  Administrator,  7.  For  the 
power  of  an  executor  is  founded  upon  the  special  confidence  and 
actual  appointment  cf  the  deceased ;  and  such  executor  is  there- 
fore allowed  to  transmit  that  power  to  another,  in  whom  he  hath 
equal  confidence :  but  the  administrator  of  A*  is  merely  the  officer 
of  the  ordinary,  prescribed  to  him  by  act  of  parliament,  in  whom 
the  deceased  has  reposed  no  trust  at  all;  and  therefore,  on  the 
death  of  that  officer,  it  results  back  to  the  ordinary  to  appoint  an- 
other. And,  with  regard  to  the  administrator  of  A.y&  executor,  he 
has  clearly  no  privity  or  relation  to  A.  being  only  commissioned  to 
administer  the  effects  of  the  intestate  executor,  and  not  of  the 
original  testator.  Wherefore,  in  both  these  cases,  and  whenever 
the  course  of  representation  from  executor  to  executor  is  inter- 
rupted by  any  one  administration,  it  is  necessary  for  the  ordinary 
to  commit  administration  afresh,  of  the  goods  of  the  deceased,  net 
administered  by  the  former  executor  or  administrator.  And  this 
administrator  de  bonis  nori>  is  the  only  legal  representative  of  the 
deceased  in  matters  of  personal  property*  Sty.  225.  But  he  may, 
as  well  as  an  original  administrator,  have  only  a  limited  or  special 
administration  committed  to  his  care,  viz,  of  certain  specific  effects, 
such  as  a  term  of  years  and  the  like ;  the  rest  being  committed  to 
others.  1  Poll*  Abr.9Q&.  GodolflA.fi*  2.  c.  30.  Saik.  36.  I  Afegp 
Abr.Z&S*    bee  also  the  stats.  43  Eliz*  e.  8.    30  Car.  II.  c.  7. 

If  an  executor  dies  before  probate,  such  an  executor's  executor 
cannot  prove  the  will,  because  he  is  not  named  therein,  and  no  one 
can  prove  a  will  but  he  who  is  named  executor  in  it ;  but  if  the 
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first  executor  had  proved  the  will,  then  his  executor  might  have 
been  executor  to  the  first  tcsutor,  there  requiring  no  new  probate. 

I  Saik,  299. 

Though  an  executor  of  an  executor  may  thus  be  executor  to 
the  first  testator,  yet  he  may  take  upon  him  the  executorship  of 
his  own  testator,  and  refuse  to  intermeddle  witii  the  estate  of  the 
other:  and  if  the  first  executor  rcFuscs,  (as  it"  he  dies  before  pro- 
bate,) his  executor  staaH  not  administer  to  the  first  testator.  Dyers 
372. 

V,  I.  The  duty  and  office  of  executors  and  administrators  in 
general  are  very  much  the  same  -r  excepting,  first,  that  the  exe- 
cutor is  bound  to  perform  a  will,  which  an  administrator  is  not, 
unless  where  a  testament  is  annexed  to  his  administration*  and 
then  he  differs  still  less  from  an  executor:  and,  secondly,  that  an 
executor  may  do  many  acts  before  he  proves  the  will  -t  Went™,  e, 
3.  but  an  administrator  may  do  nothing  till  letters  of  administra- 
tion are  issued ;  for  the  former  derives  his  power  from  the  will, 
and  not  from  the  probate  ;  the  latter  owes  his  entirely  to  the  ap- 
pointment of  the  ordinary.    Com*  Bit 

If  a  stranger  takes  upon  him  to  act  as  executor,  without  any 
just  authority,  (as  by  intermeddling  with  the  goods  of  the  deceased,) 
5  Rep.  33,  34-  and  many  other  transactions,  IVcnttu.  c.  14.  Stat. 
43  Eiiz,  t-  8.  he  is  called  in  law  an  executor  of  Ms  own  wrong*  (Ve 
jton  tort^\  and  is  liable  to  all  the  trouble  of  an  executorship,  with- 
out any  of  the  profits  or  advantages;  but  merely  doing  acts  of  ne- 
cessity or  humanity*  as  locking  up  the  goods,  or  burying  the  corpse 
of  the  deceased,  will  not  amount  to  such  an  intermeddling  as  will 
charge  a  man  as  executor  of  his  own  wrong.  Dyer,  166.  Such  a 
one  cannot  bring  any  action  himself  in  right  of  the  deceased,  (Bro. 
Abr.  tit.  Administrator ;  8.)  but  actions  may  be  brought  against  him. 
And  in  all  actions  by  creditors  against  such  an  officious  intruder, 
he  shall  he  named  an  executor  generally,  (5  Reft,  31.)  for  the  most 
obvious  conclusion  which  strangers  can  form  from  bis  conduct  is, 
that  he  hath  a  will  of  the  deceased,  wherein  he  is  named  exe- 
cutor, but  hath  not  yet  taken  probate  thereof.  12  Mod.  471.  He 
is  chargeable  with  the  debts  of  the  deceased,  so  far  as  cs.?f^comcs 
to  his  hands,  Dyer,  166-  And  as  against  creditors  in  general, 
^hall  be  allowed  all  payments  made  to  any  other  creditor  in  the 
same  or  superior  degree,  1  Chan.  Cas.  33.  himself  only  excepted, 
in  which  he  differs  from  a  rightful  executor.  5  Refi.  50.  Moor, 
527.  And  though}  as  against  the  rightful  executor  or  administra- 
tor, he  cannot  plead  such  payment,  yet  it  shall  be  allowed  him  in 
mitigation  of  damages,  (12  Mod.  441.  471,)  unless,  perhaps,  upon 
a  deficiency  of  assets,  whereby  the  rightful  executor  may  be  pre- 
vented from  satisfying  his  own  debt*    IVeittw.  c.  14. 

When  there  is  a  rightful  executor, and  a  stranger  possesses  him- 
self of  the  testator's  goods,  without  doing  any  further  act  as  exe- 
cutor, he  is  not  an  executor  de  $oit  tort,  but  a  trespasser.  Dyer^ 
105.  RolL  Abr.  918.  Sec  5  Reft.  32.  An  executor  of  his  own 
wrong  may  be  sued  as  executor,  and  he  shall  be  sued  for  legacies 
as  well  as  a  rightful  executor ►  Aqj/,  13.  Though  an  executor  dr 
son  tort  cannot  maintain  any  so  it  or  action,  because  he  cannot  pro- 
dune  any  will  to  justify  it,  yet  he  will  be  severely  punished  for  a 
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false  pica;  for  in  such  case  the  execution  shall  be  awarded  for  the 
whole  debt,  though  he  meddled  with  a  thing  of  very  small  value. 

Xcy,  69. 

Debt  was  brought  against  an  executor  of  his  own  wrong,  who 
pleaded  that  he  never  was  executor,  nor  administered  as  such  ;  it 
was  held  not  to  be  material  whether  he  had  assets  or  no,  but  to 
prove  that  he  had adjni^istered  any  thing  was  enough  j  for  this  would 
make  him  chargeable  with  the  debt :  but  if  he  had  not  pleaded 
falsely,  he  would  haie  been  liable  for  no  more  than  the  value  of 
the  goods  of  the  deceased.    Sty*  ISO. 

If  an  executor  of  his  own  wrong  possesses  himself  of  goods, 
and  afterwards  administration  is  granted  him,  he  may,  by  virtue 
thereof,  retain  goods  for  bis  own  debt.  5  Rep.  30.  And  where  a 
man  took  possession  of  an  intestate's  goods  wrongfully,  and  sold 
them  to  another,  and  then  took  out  administration,  it  was  ad- 
judged that  the  sale  was  good  by  relation.  A/oar,  126,  An  exe- 
cutor dt-  son  tort  shall  be  allowed  in  equity  all  such  payments  which 
a  rightful  execmor  ought  to  have  paid,  2  Chanc.  Hep.  33.  See 
further,  post,  VI.  2*  and  this  Diet*  tit-  Devastavit* 

A  creditor  of  an  intestate*  who  received  goods  of  the  intestate 
after  his  death  from  his  widow,  in  payment  of  the  debt,  cannot 
protect  his  possession  against  an  action  of  trover  by  the  lawful  ad- 
ministrator, upon  the  ground  of  such  delivery  having  been  made 
by  one  who  had,  by  such  intermeddling,  made  herself  executrix 
dc  ton  tort ;  no  fact  appearing  to  give  colour  to  having  acted  in 
the  character  of  executrix,  except  the  single  act  of  wrong  com- 
plained  of,  in  which  the  defendant  participated.  Qu*  How  far  any 
payment  by  an  executor  de  son  tort  to  a  creditor  can  be  set  up  as 
a  bar  to  an  action  of  trover  by  lawful  executor,  &c.  though  if  it 
be  such  as  the  latter  would  have  been  bound  to  make,  it  shall  be 
recouped  in  damages.  Mountford,  administrator  of  Holland,  v. 
Gibson  4  East,  44  L 

2.  The  executor  or  administrator  must  bury  the  deceased  in  a 
manner  suitable  to  the  estate  which  tie  leaves  behind  him-  Ne- 
cessary funeral  expenses  are  allowed,  previous  to  all  other  debts 
and  charges  ;  but  if  the  executor  or  administrator  be  extravagant, 
it  is  a  species  of  devastation  or  waste  of  the  substance  of  the  de- 
ceased -j  and  shall  only  be  prejudicial  to  himself,  and  not  to  the 
creditors  or  legatees  of  the  deceased.  Sat  it.  196.  Godolph.  p.  2. 
c*  26.  §  2.  See  po&t^  VI,  2.  and  this  Diet*  tit.  Devastavit ,  Fune- 
ral. 

3.  The  executor  or  administrator  durante  minor e  atate,  or  du- 
rante absentia,  or  cum  testamento  annexe,  must  prove  the  wU  of 
the  deceased  ;  which  is  done  either  in  common  form,  which  is  on* 
]y  upon  his  own  oath  before  the  ordinary,  or  his  surrogate  ;  or. 
per  testes,  in  more  solemn  form  of  law,  in  case  the  validity  of 
the  will  be  disputed,  Godotfih.fi.  I.  e.  20.  §  4-  When  the  will  is 
so  proved,  the  original  must  be  deposited  in  the  registry  of  the  or- 
dinary; and  a  copy  thereof,  in  parchment,  is  made  out  under  the 
ical  of  the  ordinary,  and  delivered  to  the  executor  or  administra- 
tor, together  with  a  certificate  of  its  having  been  proved  before 
him ;  all  which  together  is  usually  styled  the  probate.  Bv  stat. 
Z7  Geo.  III.  r-  90*  the  executor  must  take  probate  within  sir. 
months  on  penalty  of  SOL    See  tit.  Probate. 
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If  there  arc  many  executors  of  a  will,  and  one  of  them  only 
proves  die  will,  and  takes  upon  him  the  executorship,  it  is  suffi- 
cient for  all  of  them ;  but  the  rest  after  may  join  with  him,  and 
intermeddle  with  the  testator's  estate ;  but  if  they  all  of  them  re- 
fuse the  executorship,  none  of  them  will  ever  afterwards  be  admit- 
ted to  prove  the  will ;  the  ordinary,  in  this  case,  grants  adminis- 
tration with  the  will  annexed-  9  Hep.  37.  I  Jie/i,  113.  Perk. 
485. 

An  executor  may  refuse  an  executorship  ;  but  the  refusal  ought 
to  be  before  the  ordinary  ;  if  an  executor  be  summoned  to  accept 
or  refuse  the  executorship,  and  he  doth  not  appear  on  the  sum- 
mons, and  prove  the  will,  the  court  may  gram  administration,  Sec- 
which  shall  be  good  in  law  till  such  executor  haih  proved  the  wili  \ 
but  no  man  can  be  compelled  to  take  on  him  the  executorship,  un- 
less he  hath  intermeddled  with  the  estate.  1  Leon.  154.  Cro.  Eliz. 
858.  Where  there  are  several  executors,  and  they  all  refuse,  none 
of  them  shall  administer  afterwards;  but  if  there  is  a  refusal  by 
one,  and  the  other  proves  the  will,  the  refusing  executor  may  ad- 
minister when  he  will  during  the  life  of  his  coexecutor.  1  Heft. 
28.  If  there  is  but  one  executor,  and  he  administer;  he  cannot 
refuse  afterwards;  and  if  once  he  refuse,  he  cannot  administer 
afterwards.  Thus,  where  a  testator  being  possessed  of  lands,  Sec 
for  a  term  of  years,  devised  the  same  to  the  Chief  Justice  Carlhie, 
and  made  him  executor,  and  died;  afterwards  the  executor  wrote 
a  letter  to  the  judge  of  the  prerogative  court,  intimating  that  he 
could  not  attend  the  executorship,  and  desiring  him  to  grant  ad- 
ministration to  the  next  of  kin  to  the  deceased,  which  was  done 
accordingly  ;  and  after  this  the  executor  entered  on  the  lands,  and 
granted  the  term  to  another;  it  was  adjudged  void,  because  the 
letter  which  he  wrote  was  a  sufficient  refusal  ■>  and  he  may  not 
once  refuse,  and  afterwards  take  upon  him  the  executorship. 
Mo&r>  272. 

An  executor,  after  a  caveat  entered  against  the  will,  took  the 
usual  oath  of  an  executor,  and  afterwards  refused  to  prove  the 
will ;  and  it  was  held,  that  having  taken  the  oath  of  executor,  the 
court  could  not  admit  him  to  refuse  afterwards,  but  ought  to 
grant  probate  to  him,  notwithstanding  the  caveat^  or  another's 
contesting  for  the  administration,  &c  1  Vent.  335.  See  tit.  JEjc- 
editor. 

As  the  testator  has  thought  the  executor  appointed  a  proper 
person  to  be  entrusted  with  his  affairs,  the  ordinary  cannot  ad- 
judge him  disabled  or  irtcafiar;  but  a  mandamus  shall  issue  from 
B.  for  the  ordinary  to  grant  probate  of  the  will,  and  admit  the 
executor,  if  he  refuse  him ;  neither  can  the  ordinary  insist  upon 
security  from  the  executor,  as  the  testator  hath  thought  him  able 
and  qualified.    I  Salic,  299. 

And  although  an  executor  becomes  bankrupt,  yet  it  is  said  the 
ordinary  cannot  grant  administration  to  another;  but  if  an  execu- 
tor become  non  ro»i/;o?,  the  spiritual  court  may  commit  administra- 
tion for  this  natural  disability.  I  Salk.  307.  If  an  executor  takes 
goods  of  the  testator's,  and  convert  them  to  his  own  use ;  or  if  he 
either  receive  or  pay  debts  of  the  testator,  or  give  bond  for  pay- 
ment ;  make  acquittances  for  them,  or  demand  the  testator's  debts 
as  executor;  or  give  away  the  goods  of  the  testator,  Etc.  these  arc 
in  administration,  so  that  he  cannot  afterwards  refuse  the  ex  ecu- 
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torship :  and  it  has  been  held.,  that  if  the  wife  of  the  testator  take 
more  apparel  than  is  necessary,  it  is  an  administration.  OJfic. 
£jtfc.  39. 

It  is  usual  when  there  is  a  contest  about  a  will,  or  when  the 
right  of  administration  comes  in  question,  to  enter  a  caveat  in  the 
spiritual  court,  which,  by  their  law,  is  said  to  stand  in  force  for 
three  months.  Godolfih.  258.  Gotdsb.  119.  3  Roll.  Reft.  6-  Cro. 
Jac*  463,  464- 

But  it  is  said  that  our  law  takes  no  notice  of  a  caveaf,  and  that 
it  is  but  a  mere  cautionary  act  done  by  a  stranger*  to  prevent  the 
ordinary  from  doing  wrong ;  and  that  therefore,  if  administration 
he  granted  pending  a  caveat,  this  is  valid  in  our  law,  though, 
by  the  law  in  the  spiritual  court,  it  may  be  such  an  irregularity  as 
will  be  sufficient  to  repeal  it,    1  Roll.  Refi.  191.    Cro.  Jae.  463, 

2  RrJi,  Rrp.  6. 

In  defect  of  any  will,  the  person  entitled  to  be  administrator 
must  also,  at  this  penod,  take  out  letters  of  administration  under 
the  seal  of  the  ordinary  \  whereby  an  executorial  power  to  collect 
and  administer,  that  is,  dispose  of  the  goods  of  the  deceased,  is 
vested  in  him;  and  he  must,  bystat,  22  Be  23  Car.  IL  c,  10.  enter 
into  a  bond  with  sureties,  faithfully  to  execute  his  trust.  If  all  the 
goods  of  the  deceased  lie  within  the  same  jurisdiction,  a  probate 
before  the  ordinary,  or  an  administration  granted  by  him,  are  the 
only  proper  ones  ;  but  if  the  deceased  had  bona  notcbilia,  or  chat- 
tels to  the  value  of  a  hundred  shilling!},  in  two  distinct  dioceses  or 
jurisdictions,  then  the  will  must  be  proved,  or  administration  taken 
out*  before  the  metropolitan  of  the  province,  by  way  of  special 
prerogative.  4  335.  Hence  the  courts  where  the  validity  of 
such  vvills  is  tried,  and  the  offices  where  they  are  registered,  are 
called  the  prerogative  courts,  and  the  prerogative  offices,  of  the 
provinces  of  Canterbury  and  York.  JLynedetoodc^  who  flourished 
in  the  beginning  of  the  15th  century,  and  was  official  to  archbi- 
shop CJuchete,  interprets  these  hundred  shillings  to  signify  solidos 
legates  i  of  which  he  tells  us  seventy-two  amounted  to  a  pound  of 
gold,  which  in  bis  time  was  valued  at  fifty  nobles,  or  16/.  13$.  4d. 
He  therefore  computes  (Rrovinc.  I.  3.  /.  13,)  that  the  hundred 
shillings,  which  constituted  bona  notabilia^  were  then  equal  in 
current  money  to  23/.  3s.  0  l-4tf.  This  will  account  for  what  is 
said  in  our  ancient  books,  that  bona  notabilia  in  the  diocese  of  London, 
(4  Inst.  335-  Godolfik.  /j,  2-  c  22.)  and  indeed  every  where  else, 
{Ploistd.  281.)  were  of  the  value  of  ten  pounds  by  composition;  for, 
if  we  pursue  the  calculations  of  Lynedcwode  to  their  full  extent, 
and  consider  that  a  pound  of  gold  is  now  almost  equal  to  a  hun- 
dred and  fifty  nobles,  we  shall  extend  the  present  amount  of  bona 
notabilia  to  nearly  70/.  But  the  makers  of  the  canons  of  1603,  un- 
derstood this  ancient  rule  to  be  meant  of  the  shillings  current  in 
the  reign  of  James  I.  and  have  therefore  directed,  (Can.  92.)  that 
five  pounds  shall  for  the  future  be  the  standard  of  bona  notabiiia, 
so  as  to  make  the  probate  fall  within  the  archiepiscopal  preroga- 
tive. Which  prerogative  (properly  understood)  is  grounded  upon 
this  reasonable  foundation ;  that  as  the  bishops  themselves  were 
originally  the  administrators  to  all  intestates  in  their  own  diocese, 
and  as  the  present  administrators  are  in  effect  no  other  than  their 
officers  or  substitutes,  it  was  impossible  for  the  bishops,  or  those 
*vho  acted  under  them,  to  collect  any  goods  of  the  deceased,  other 
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than  such  as  lay  within  their  own  dioceses,  beyond  which  their 
episcopal  authority  extends  not,  Bul  it  would  be  extremely  trou- 
blesome, if  as  many  administrations  were  to  be  granted  as  there 
are  dioceses  within  which  the  deceased  had  bona  iiotubitia;  besides 
the  uncertainty  which  creditors  and  legatees  would  be  at  in  case 
different  administrators  were  appointed  to  ascertain  the  fund  out 
of  which  their  demands  were  to  be  paid-  A  prerogative  is  there- 
fore very  prudently  vested  in  the  metropolitan  of  each  province*  to 
make  in  such  cases  one  administration  serve  for  all. 

4.  The  executor  or  administrator  is  to  make  an  inventory  of  all 
the  goods  and  chattels,  whether  in  possession  or  action  of  the  de- 
ceased, winch  he  is  to  deliver  in  to  the  ordinary  upon  oath,  if 
thereunto  lawfully  re  qui  red .  Stat.  21  Hen.  VIII.  c.  5.  By  stat.  1 
Jac.  II.  c-  17.  §  6.  no  administrator  shall  be  cited  into  court  to 
render  an  account  of  the  personal  estate  of  his  intestate,  other- 
wise than  by  an  inventory  thereof,  unless  at  the  instance  of  some 
person  in  behalf  of  a  minor*  or  having  a  demand  out  of  such  estate 
as  a  creditor,  or  next  of  kin ;  nor  shall  be  compellable  to  account 
before  any  ordinary  or  judge  empowered  by  the  act  of  &  23 
Car.  II.  ca/i*  10.  otherwise  than  as  aforesaid.  See  9  Rep,  39.  2 
Inst.  600.  Rayw.  407. 

5-  He  is  to  collect  all  the  goods  and  chattels  so  inventoried  and 
to  that  end  he  has  very  large  powers  and  interests  conferred  on 
him  by  law,  being  the  representative  of  the  deceased  \  Co.  Liti. 
209,  and  having  the  same  property  in  his  goods  as  the  principal 
had  when  living,  and  the  same  remedies  to  recover  them.  And 
if  there  be  two  or  more  executors,  a  sale  or  release  by  one  of  them 
shall  be  good  against  all  the  rest.  Dyery  23.  Cro.  Eliz.  347. 
Sid*  33.  Brownl.  1  S3*  Unless  such  release  be  obtained  by  fraud. 
Moor,  G20.  Cro.  ILliz.  318.  2  Leon.  209.  But  in  case  of  adminis- 
trators it  is  otherwise.  1  >dtk,  460.  Whatever  is  so  recovered, 
that  is  of  a  saleable  nature,  and  may  be  converted  into  ready  money, 
is  called  assets  in  the  hands  of  the  executor  or  administrator,  that  is, 
sufficient  or  enough  (from  the  French  assez)  to  make  him  charge- 
able to  a  creditor  or  legatee,  so  fer  as  such  goods  and  chattels  ex- 
tend. Whatever  assets  so  come  to  his  hands,  he  may  convert 
into  ready  money,  to  answer  the  demands  that  may  be  made  upon 
him.  See  6  Reft*  47.  Co,  Litt.  374.  In  actions  against  execu- 
tors, the  jury  must  find  assets  to  what  value,  for  the  plaintiff  shall 
recover  only  according  to  the  value  of  assets  found,  1  Roil.  Rep. 
58,    As  to  real  assets  by  descent,  see  this  Did.  tit.  d$$ct$. 

The  chattels,  real  and  personal,  of  the  testator  coming  to  the 
executor,  are  leases  for  years,  rent  due,  corn  growing  and  cut, 
grass  cut  and  severed,  £cc*  cattle,  money,  plate,  household 
goods,  &c,  Co.  Litt.  IIS,  Dyer,  130.  537\  An  executor  ha- 
ving a  lease  for  years  of  land  in  right  of  the  deceased,  if  he  pur- 
chase the  fee,  whereby  the  lease  is  extinct,  yet  this  lease  shall 
continue  to  be  assets,  as  to  the  creditors  and  legatees.  1  Rep. 
87.  Bro.  Z,ea$e%  63.  Though  a  plantation  be  an  estate  of  inherit- 
ance, yet,  being  in  a  foreign  country,  it  is  a  chattel  in  the  hands  of 
executors  to  pay  debts,  I  Vent,  358,  The  executor  is  not  only 
entitled  to  all  personal  goods  and  chattels  of  the  testator,  of  what 
nature  soever  they  are,  but  they  are  also  accounted  to  be  in  his 
possession,  though  they  are  not  actually  so  \  for  he  may  maintain 
an  action  against  any  one  who  detains  them  from  him:  he  is  Jikc- 


512 


EXECUTOR  V.  §. 


wise  entitled  to  things  in  action;  as  right  of  execution  on  a  judg- 
ment, bond,  statute,  Scct  Also  to  money  awarded  on  arbitration^ 
where  the  party  dies  before  the  day,  &c.  Co.  Lit!.  209.  2  Venu 
249.     1  Danv.  Abr.  549* 

If  goods  of  die  testator  are  kept  from  the  executor,  he  may  sue 
for  them  in  the  spiritual  court,  or  at  common  law-  and  if  one 
seised  of  a  messuage  in  fee,  hath  goods  in  the  house,  and 
makes  a  will  and  executors,  and  dies,  the  executors  may  enter 
into  the  house,  and  earn-  away  the  goods,  Liu.  60.  An  execu- 
tor may,  in  convenient  time  after  the  testator's  death,  enter  into 
a  house  descended  to  the  heir,  for  removing  and  carrying  awav 
the  goods,  so  as  the  door  be  open,  or  the  key  be  in  the  door. 
Ojfic.  Exec.  8.  He  may  take  the  goods  and  chattels  to  himself, 
or  give  power  to  another  to  seize  them  for  him.  9  Rrfi,  38.  If 
an  executor  with  his  own  goods,  redeem  the  goods  of  the  testator; 
or  pays  the  testator's  debts,  Sec.  the  goods  of  the  testator  shall, 
for  so  much,  be  changed  into  the  proper  goods  of  the  executor. 
Jenk.  Cent.  188. 

Where  a  man  by  will  devises  that  his  lands  shall  be  sold  for 
payment  of  debts,  his  executors  shall  sell  the  land,  to  whom  it 
belongs  to  pay  the  debts.  2  Leon,  c.  276.  And  if  lands  are  de- 
vised to  executors  to  be  sold  for  payment  of  the  testators  debts, 
those  executors  that  act  in  the  executorship,  or  that  will  self, 
may  do  it  without  the  others.  Co.  List.  113.  By  stat.  21  Her.. 
Vill.  e\  4.  bargains  and  sales  of  lands,  Etc.  devised  to  be  sold  by 
executors,  shall  be  as  good,  if  made  by  such  of  the  executors  only 
as  take  upon  them  the  execution  of  the  will,  as  if  all  the  execu- 
tors had  joined  in  the  sale.  If  lands  are  thus  devised  to  pay  debts, 
a  surviving  executor  may  sell  them  ;  but  if  the  devise  be,  that  the 
executor  shall  sett  the  land,  and  not  of  the  land  to  them  to  be  sold, 
here  being  only  an  authority  not  an  interest;  if  one  dies  the  other 
cannot  sell. 

6.  The  executor  or  administrator  must  pay  the  debts  of  the 
deceased.  In  payment  of  debts  he  must  observe  the  rules  of 
priority ;  otherwise,  on  deficiency  of  assets,  if  he  pay  those  of 
a  lower  degree  first,  he  must  answer  those  of  a  higher  out  of  hi?, 
own  estate.  And,  first,  he  must  pay  all  funeral  charges,  and  the 
expenses  of  proving  the  will,  and  the  like.  Secondly,  debts 
due  to  the  king  on  record  or  specialty.  1  And,  129.  Thirdly, 
such  debts  as  arc  by  particular  statutes  to  be  preferred  to  all 
others ;  as  the  forfeitures  for  not  burying  in  woollen  ;  (stat.  30  Gzr, 
II.  c.  3.)  money  due  upon  poor  rates,  (stat.  If  Geo.  II.  c.  3S.)  fin 
letters  to  the  post-office,  (stat-  9  Aim.  c.  \0.)  and  some  others 
Fourthly,  debts  of  record ;  as  judgments,  (docketed  accord- 
ing to  the  stat.  4  W  5  W.  Of  M.  c.  20.)  statutes  and  recog- 
nisances. (4  Jiefi.  60.  Crbm  Car.  3630  Fifthly,  debts  due  on 
special  contracts  \  as  for  rent ;  (for  which  the  lessor  has  often  B 
better  remedy  in  his  own  hands,  by  distraining;)  or  upon  bond*, 
covenants*  and  the  like  under  seal.    (Wentw.  ci  12. 

Lastly,  debts  on  simple  contracts,  viz.  upon  notes  unsealed  and 
verbal  promises.  Among  these  simple  contracts,  servants'  wages 
are  by  some>  (1  Roll.  Abr.  927.)  with  reason  preferred  to  any 
other;  and  so  stood  the  ancient  law  according  to  Bracton^  {lib.  2.  r. 
36.)  and  Fle/a,  (b.  2.  e.  56.  §  10.    Among  debts  of  equal  degree, 
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the  executor  or  administrator  is  allowed  to  pay  himself  first ;  by 
retaining  in  his  hands  so  much  as  his  debt  amounts  to.  10  Mad. 
496.  If  a  creditor  constitutes  his  debtor  his  executor,  this  is  a 
release  or  discharge  of  the  debt,  whether  the  executor  acts  or 
"Ot;  {Piowd.  184.  Salk%  299.)  provided  there  be  assets  sufficient 
to  pay  the  testator's  debts :  for,  though  this  discharge  of  the  debt 
shall  take  place  of  all  legacies,  yet  it  were  unfair  to  defraud  the 
testator's  creditors  of  their  just  debts  by  a  release  which  is  abso- 
lutely voluntary,  Salt.  303.  1  Roll.  Jbr.  921.  5  Reft.  30.  8 
Reju  J3tj.  But  if  a  person  dies  intestate,  and  the  ordinary  com- 
mits administration  to  a  debtor,  the  debt  is  not  thereby  extinguish- 
ed, for  he  comes  in  only  by  the  act  of  law,  not  by  the  act  of  ih» 
party.  5  Rep-  136.  1  Sal*.  306.  See  also  l  Cha.  Reft.  29%. 
Moor>  85o.    Huts.  128. 

If  no  suit  is  commenced  against  him,  the  executor  may  pay  any 
one  creditor  in  cauut  degree  his  whole  debt ;  though  he  has  no- 
thing left  for  the  rest,  for,  without  a  suit  commenced,  the  executor 
has  no  legal  notice  of  the-  debt.    Dyer,  32,    2  Leon.  60. 

Pending  a  bill  in  equity  against  an  executor,  he  may  pay  any 
other  debt  of  a  higher  nature,  or  of  as  high  a  nature,  where  he  has 
legal  assets :  but  where  there  is  a  hnal  decree  against  an  execu- 
tor, if  he  pays  a  bond,  it  is  a  mispayment ;  fcfor  a  decree  is  in  nature 
of  a  judgment,    2  Salir,  507. 

If  there  be  several  debts  due  on  several  bonds  from  the  testa- 
tor, his  executor  may  pay  which  bond-debt  he  pleases,  except  an 
action  of  debt  is  actually  commenced  against  him  upon  one  of 
those  bonds:  and  in  such  case,  if,  pending  an  action,  another  bond- 
creditor  brings  another  action  against  him,  before  judgment  ob- 
tained by  either  of  them,  he  may  prefer  which  he  will,  by  confess* 
ing  a  judgment  \o  one,  and  paying  him  j  which  judgment  he  may 
plead  in  bar  to  the  other  action,  faugh.  89.  Sec  Sid.  21.  But 
this  judgment  confessed  must  be  before  plea.  The  usual  way  is, 
if  there  is  time,  and  an  executor  or  administrator  is  desirous  of 
preferring  another  creditor  of  equal  degree  with  him  who  sues, 
instantly,  before  plea,  to  confess  a  judgment,  and  then  plead  it 
with  a  filene  admimsttravit  ultra. 

If  judgment  lor  100/.  is  suffered,  and  the  plaintiff  compounds 
for  6u/.  the  judgment  for  the  whole  sum  shall  not  be  allowed  to 
keep  off  other  creditors.  6  Re/i.  133.  Judgments  are  not  to  be 
kept  on  foot  by  fraud,    Sid*  230.     1   Vent.  76. 

On  a  sci.fic.  against  an  executor,  he  cannot  plead  fully  admi- 
nistered, but  must  plead  specially  that  no  goods  of  the  testator 
came  to  his  hands,  whereby  he  might  discharge  the  debt;  for  he 
may  have  fully  administered,  and  yet  be  liable  to  the  debt,  where 
goods  of  the  testator's  afterwards  come  to  his  hands.  I  LUL 
Cro.  JZHz.  575*  In  scire  facias  against  executors,  upon  a  judgment 
against  their  testator,  they  plead  filene  ad  mini st raruit ,  by  paying 
debts  upon  bonds  ante  notitiam  :  It  was  adjudged  no  plea,  for  at 
their  peril  they  ought  to  take  notice  of  debts  upon  record]  and 
first  pay  them ;  and  though  the  recovery  be  in  another  county 
than  that  where  the  testator  lived  :  but  where  an  action  is  brought 
against  executors  in  another  county  than  where  they  live,  and 
they  not  knowing  thereof,  pay  debts  upon  specialty,  it  is  good.  Cro. 
FMz.  793. 
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Where  day  of  payment  is  past,  the  penalty  of  a  bond  is  the  sum 
due  at  law;  but  where  the  day  of  payment  is  not  come,  the  sum 
in  the  condition  is  the  debt,  and  the  executor  cannot  cover  the 
assetsa  ny  further.  The  Bank  of  England  v.  Morrice,  widow, 
Annally,  224. 

A  bill  may  be  exhibited  in  the  chancery  against  an  executor, 
to  discover  the  testator's  personal  estate;  and  thereupon  he  shall 
be  decreed  to  pay  debts  and  legacies*  Abr>  Ca.  Eq.  238.  If  a 
person  being  executor  and  his  testator  greatly  indebted,  be  desi- 
rous to  pay  the  assets  as  far  as  they  will  go,  and  that  his  payments 
may  not  be  afterwards  questioned,  he  may  bring  a  bill  in  equity 
against  all  the  testators  creditors,  in  order  that  they  may,  if  they 
will,  contest  each  other's  debts,  and  dispute  who  ought  to  be  pre- 
ferred in  pay  men  t.    2  Vern.  37* 

Where  there  are  only  equitable  assets*  they  must  be  equally 
paid  amongst  all  the  creditors  ;  for  a  debt  by  judgment  and  simple 
contract  is  in  conscience  equal.  2  jP.  rVtns,  416*  As  to  what 
arc  legal,  and  what  equitable  assets,  see  Vin.  Abr.  tit.  Payment, 
And  it  is  held,  that  bonds  and  other  debts  shall  be  paid  equally  by 
executors,  where  a  person  has  devised  lands  to  them  to  be  sold 
for  the  payment  of  his  debts-    I  P.  IVms.  430. 

A  debt  devised  by  the  testator  is  not  to  be  paid  by  the  debtor  to 
the  legatee,  bui  to  the  executor,  who  can  give  a  sufficient  dis- 
charge for  it,  and  is  answerable  to  the  legatee  if  there  be  suffi- 
cient assets.  II  an  executor  pays  out  the  assets  in  legacies,  and 
afterwards  debts  appear,  of  which  he  had  no  notice,  which  he  is 
obliged  to  pay,  the  executor,  by  bill  in  chancery,  may  force  the 
legatees  to  refund.  Chan.  Reft.  136.  149-  One  legatee  paid  shall 
refund  against  another,  and  against  a  creditor  of  the  testator,  that 
can  charge  the  executor  only  in  equity :  but  if  an  executor  payt 
a  debt  upon  simple  contract,  there  shall  be  no  refunding  to  a  cre- 
ditor of  a  higher  nature.    2  Vent.  360. 

The  following  extracts  from  Mr*  Cox's  admirable  nntes  to  his  edi- 
tion to  Peere  Williams's  BefiQrta,{\  P.  Wms.  294.  67 L>.)  will  serve 
as  a  general  summary  or  abridgment  of  the  determinations  rela- 
tive to  the  application  of  the  different  funds  of  a  testator's  estate, 
in  payment  of  his  different  debts, 

The  personal  estate  of  a  testator  shall,  in  ail  cases,  be  primarily 
applied  in  discharge  of  his  personal  debt,  (or  general  legacy,)  unless 
he,  by  express  words,  or  manifest  intention,  exempt  it,  2  Atk.  625. 
3  Atk.  202*  Haslewood  v.  Pope,  3  P.  Wms*  324.  French  v*  Chi- 
chester, I  Bra.  P,  C,  192.  Fcrcyes  v*  ftobcrtsony  Bunb.  302- 
Walker  v.  Jackson,  2  Atk,  624*  Bridge  man  v,  -Dove,  3  Atk.  202 
Inthiquin  (E .)  v,  French,  Amb.  33*  ]  Wiln.  82*  S.  C.  Samuel  v. 
Wake,  1  Bro.  C.  ft,  144.  An  caster  (D.)  v.  Mayor,  Bro.  C.  ft.  454* 
Yet  it  may  be  so  exempted  j  as  in  Bampjield  v.  Wyndham,  Pre. 
Ch.  ]01*  Wainewfight  v.  Bendtowes,  2  Fern.  718*  Amb.  581. 
Staple  ton  v.  Colville,  Talb,  202.  Walker  v.  Jackson^  2  Alk,  624. 
Andenon  v.  Cooke,  1  Bro,  C.  ft.  456,  457.  and  the  case  of  Kynaator. 
and  fCynaston,  cited  there,  Holiday  v.  Bowman,  cited  1  Bro.  C.  ft 
145.     Wvbb  v,  Jones,  2  Bro.  B.  ft  /go. 

Every  loan  creates  a  debt  from  the  borrower,  whether  there  be 
a  bond  or  covenant  for  payment  or  not,    Cope  v*  Cope,  3  Salk*  44?. 
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'rttivel  v.  Price,  I  P.  H5w*.  29 1.  Baish  v.  J/yam,  2  P.  ffW 
455.    A7n,i7  v.  Jfr«?T  3  7s.  f*W  458. 

So  the  personal  estate  shall  be  liable,  although  such  fier/ionat  debt 
be  also  secured  by  mortgage,  Mfomei  v.  /V«r,  1  P.  Wma.  291. 
Ctyje  v.  Co/ir,  3  &r*.  449.  Pockley  v.  Pockley,  \  Vtrn.  36.  A'/wg- 
V.  A?njg»,  3  7*.  JIW  360.  Ga/f<wj  v.  Hancock,  2  436.  JcoAi n- 
90n  v.  Ger,  1  Frt.asl.  Belvedere  (E.)  v.  Rochfort,  6  Tiro,  P.  C. 
520.    PftM/is  v.  Philips,  2  /Jro.  C.  J¥.  273< 

So  lands  subject  to  or  devised  for  payment  of  debts,  shall  be 
liable  to  discharge  such  mortgaged  lands,  either  descended  or  de- 
vised* Bartholomew  v.  May,  1  Atk.  4«7.  Tweedale  (MS.)  v.  Co- 
-;entry,  (E.)  I  Zfro.  C.  /?.  24<X  Even  though  the  mortgaged  lands 
be  devised  expressly  subject  to  the  encumbrance*  2  P.  IVms.  366. 
Serle  v.  St.  Ploy.  So  lands  descended  shall  exonerate  mortgaged 
lands  devised.  G  aft  on  v.  Hancock,  2  Atk.  424.  So  utierKum&e*e& 
lands  and  mortgaged  lands,  both  being  specifically  devised,  (but  ex- 
pressly "  after  payment  of  ail  debts/')  shall  contribute  in  discharge 
of  such  mortgage.  Carter  v,  Barnardiston,  1  /*.  Wms,  505,  2. 
.Bro.  P.  C.  1. 

But  in  all  these  cases,  the  debt  being  considered  as  the  personal 
debt  of  the  testator  himself,  the  charge  on  the  real  estate  is  merely 
collateral.  The  rule  therefore  is  otherwise  where  the  charge  is 
on  the  real  estate  firuirifiaily,  although  there  he  a  collateral  per- 
sonal security.  Coventry  (Cuuntess)  v.  Coventry,  (E.)  2  P.  Wins, 
222.  Freeman  v.  Jidward.t,  %  P.  Wms.  437.  Wilson  (E.)  v.  Zter- 
lington,  2  P.  fVms.  654.  in  n.  Ward  v.  Ld.  Dudley y  2  Bro.  C.  316. 
Or  where  the  debt,  although  personal  in  its  creation,  was  contract- 
ed  originally  by  another,  Co/ie  v.  Co/ie,  3  Sate.  449.  Bagot  v. 
Oughton,  \  P.  Wms.  ,"47,  Leman  v.  A"«u«Aflm,  1  fVz,  51,  Robin- 
son  v.  Gff,  I  Ft1-*  251.  Parsons  v.  Freeman,  Amh.  115.  Imcoih 
v.  Me  r  tins,  I  Tt-z.  312,  Latvian  v.  Hudson,  1  ZJro.  C.  /?.  58. 
Perkyns  y,  Bay n turn,  2  P.  Wms*  66  in  ».  Shaft o  v.  Shaft  o,  15. 
Basset  v.  Per  rival,  ib.  Tankerville  v.  FaivCtt,  2  fir  a.  C,  R.  57, 
Tmcddeily.  Tweddctf>2  Bro,  C.  P.  LOl.  1 52.  Billinghutttr,  Walkery 
2  Bro.  a  604, 

With  respect  lo  the  priority  of  application  of:  real  assets,  when 
the  personal  estate  is  either  exempt  or  exhausted,  it  seems  that, 
first,  the  real  estate  expressly  devised  for  payment  of  debts  shall 
be  applied :  secondly,  to  the  extent  of  specialty  debts,  the  rea  es- 
tate descended  :  thirdly,  the  real  estate  specifically  devised,  sub- 
ject to  a  general  charge  of  debts.  Gait  on  v.  Hancock,  2  Atk.  424. 
Po'wis  v.  Corbet,  3  Atk,  566-  tVride  v.  Clarke,  2  Bro.  C.  P.  261. 
7i.    Da-vied  v.  Toft/i,       259.  «#    Donne  v,  Lewis,  id.  257. 

It  being  the  object  of  a  court  of  equity  that  every  claimant  upon 
the  assets  of  a  deceased  person  shall  be  satisfied,  as  far  as  such  as- 
sets can,  by  any  arrangement  consistent  with  the  nature  of  the  re- 
spective claims,  be  applied  in  satisfaction  thereof;  it  has  been 
long  settled,  that  where  one  claimant  has  more  than  one  fund  to 
resort  to,  and  another  claimant  only  one,  the  first  claimant  shall  re- 
sort to  that  fund  on  which  the  sec  find  has  no  lien.  Lanoy  v.  At  hoi, 
(D.)  2  Atk.  446.  Lacamy.  Merlins,  1  Vt>z.  312.  Mogg  v.  Hodges, 
2  fyz.  53. 

If  therefore  a  specialty  creditor,  whose  debt  is  a  Hen  on  the 
?eal  assets,  receive  satisfaction  out  of  the  personal  assets,  a  simple 
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contract  creditor  shall  stand  in  the  place  of  the  specialty  creditor 
against  the  real  assets,  so  far  as  the  latter  shall  have  exhausted 
the  personal  assets  in  payment  of  his  debt,  2  C.  C.  4,  Saguary 
v.  Hyde*  I  Vern.  455.  JVhsw*  v,  Atderton,  I  £7.  Abr.  144-  Wil- 
son v.  Fielding*  2  Fern,  763.  Gallon  v.  Hancock,  2  -if*.  436* 
And  legatees  shall  have  the  same  equity  as  against  assets  descend- 
ed. Culpepper  v.  vl**G7i?  2  C.  C.  1 17.  Bowman  v.  Reeve,  Pre. 
Ch.  578.  Tipping  v.  Tipping,  \  P.  Wm*.  730*  Xucy  v.  Gardner, 
Bunt.  137.  Lutkinsx.  Leigh,  Talb.64.  So  where  lands  arc  sub- 
ject to  payment  of  all  debts,  a  legatee  shall  stand  in  the  place 
of  a  simple  contract  creditor  \\  ho  h.15  been  satisfied  out  of  per- 
sonal assets.  J/as/ewood  v.  Ptfic*  3  P.  Wni*.  323,  So  where  le- 
gacies by  will  are  charged  on  the  real  estate,  but  not  the  legacies 
by  codicil,  the  former  shall  resort  to  the  real  assets  upon  a  defi- 
ciency of  the  personal  assets  to  pay  the  whole-  Matters  x.  Mas- 
ters, I  P.  Wm*»  422.  Bligh  \.  Bar  nicy  *  (Z.)  3  P.  Wms.  620. 
Hyde  v-  Hyde,  3  C'+  It.  83. 

But  from  the  principles  of  these  rules  it  is  clear*  that  they  can- 
not be  applied  in  aid  of  one  claimant,  so  as  to  defeat  the  claim  of 
another^  and  therefore  a  pecuniary  legatee  shall  not  stand  in  the 
place  of  a  specialty  creditor,  as  against  land  devised*  though  he 
shall  as  against  land  descended.  Scott  v.  Scott,  Amb.  333.  Cliftvn 
v.  B::r^  1  P.  H'ms.  678.  and  Hasle^ood  v.  Pope,  3  P.  IVtns.  324, 
But  such  legatee  shall  stand  in  the  place  of  a  mortgagee  who  has 
exhausted  the  personal  assets  to  be  satisfied  out  of  the  mortgaged 
premises,  though  specifically  devised.  Lutkina  v.  Leigh,  Tulb,  53. 
Forrester  v.  Ld.  Leigh,  Amb*  17 L  For  the  application  of  the 
personal  assets,  in  case  of  the  real  estate  mortgaged,  does  not 
take  place  to  the  defeating  of  every  legacy,  Onralx.  Mead,  \  P. 
Wms.  693.  Tipping  v.  Tipping^  id.  730,  Davie  a  v.  Gardner,  2P. 
JVms.  190.  Puder  v,  Wager,  id.  335. 

It  is  now  settled  that  the  court  of  chancer}'  will  not  marshal 
assets  in  favour  of  a  charitable  bequest,  so  as  to  give  it  effect  out 
of  the  personal  chattels,  it  being  void  so  far  as  it  touches  any  in- 
terest in  land,  Mtgg  v*  /lodges,  2  Vez.  52*  Attorney-General  v. 
Tyndal,  Amb.  614,  Poster  v.  Blagdtn,  Amb.  704.  Hillyard  v. 
Taylor,  Id.7\Z.  II.  and  it  is  to  be  observed,  that  none  of  the  rules 
abovementioned  subject  any  fund  to  a  claim  to  which  it  was  not  be 
fore  subject,  but  only  take  care  that  the  election  of  one  claimant 
shall  not  prejudice  the  claims  cf  the  others.  2  Atk.  43 S.  1  Fez. 
"312. 

Some  of  the  questions  heretofore  much  agitated  respecting  the 
application  of  real  assets,  are  set  at  rest  by  the  act  47  Geo.  II L  st, 
2.  c.  74.  *  for  more  effectually  se  curing  the  payment  of  the  debts 
of  traders..*  Uy  this  act  it  is  provided,  that  when  any  person  be- 
ing, at  the  time  of  his  death,  a  trader  within  the  meaning  of  the 
bankrupt  laws,  shall  die  seised  of  or  entitled  to  any  real  estate, 
which  he  shall  not  by  his  last  will  have  charged  or  devised  for  pay*, 
rnent  of  his  debts,  and  which  would  have  been  assets  for  payment 
of  debts  due  on  any  specialty,  in  which  heirs  were  bound,  such 
real  estate  shall  be  assets  to  he  administered  in  courts  of  equity 
for  payment  of  all  debts,  as  well  debts  due  on  simple  contract  as 
on  specialty;  and  thai  the  heir  at  law  and  devisees  shall  be  liable 
tq  suits  in  equity  accordingly :  provided  that  creditors  by  special- 
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ty,  in  which  heirs  are  bound,  ^hiiU  be  fully  paid  hi  preference  to 
creditors  by  simple  contract,  or  by  specialty,  in  which  heirs  arc 
not  bound. 

7.  When  the  debts  are  all  discharged,  the  legacies  claim  the 
next  regard;  which  are  to  be  paid  by  the  executor  so  fur  as  his 
assets  will  extend :  but  he  may  not  give  himself  the  preference 
herein,  as  in  the  case  of  debts.  2  Vcrn.  434.  2  P,  Wms.  25.  See 
tit.  Legacy.  The  assent  of  an  executor  to  legacies  is  held  neces- 
sary to  entitle  the  legatee ;  but  as  this  assent  may  be  compelled, 
see  March,  97.  h  docs  not  seem  necessary  to  state  the  effect  of  a 
dissent  where  there  are  assets  sufficient  to  answer  both  debts  and 
legacies.  Where  there  are  not  assets,  the  assent  of  the  executor 
to  a  legacy  would  subject  him  10  a  devastavit.  See  Co,  Liu,  Ell. 
JCeilw.  L28.  Perk.  570.  Piowd.  525.  543.  4  Reft,  2B,  Cro.  Eliz. 
719.  and  this  Diet.  tit.  Legacy* 

3.  When  all  the  debts  and  particular  legacies  are  discharged, 
the  surplus  or  residuum  must  be  paid  to  the  residuary  legatee,  if 
any  be  appointed  by  the  will ;  and  if  there  be  none,  it  was  long  a 
settled  notion  that  it  devolved  to  the  executor's  own  use,  by  virtue 
of  his  executorship.  Perkins,  525.  But  whatever  ground  there 
might  have  been  formerly  for  it,  this  opinion  seems  now  to 
be  understood,  with  the  following  restriction  ;  that  although  where 
the  executor  has  no  legacy  at  all,  the  residuum  shall  in  general  be 
his  own;  yet  wherever  there  is  sufficient  on  the  face  of  a  will 
(by  means  of  a  competent  legacy  or  otherwise)  to  imply  that  the 
testator  intended  his  executor  should  not  have  the  residue*  the 
undivided  surplus  of  the  estate  shall  go  to  the  next  of  kin,  the  ex- 
ecutor then  standing  upon  exactly  the  same  footing  as  an  admi- 
nistrator. Prec,  Chant.  323.  I  P.  Wms.  7.  544.  2  P.  IVms.  338. 
3/J.  Wms.  43.  I $4*  Stra.  559.  Lawson  v.Lawsont  L>o?n.  Proc.  28 
April,  1777. 

The  result  of  the  many  cases  on  this  subject,  (as  ingeniously 
stated  in  a  note  of  Mr.  Cox's,  to  his  edition  of  P.  Wms.  vol,  I, 
fir,  550,)  appears  to  be  this. 

By  law  the  appointment  of  an  executor  vests  in  him  beneficially? 
all  the  personal  estate  of  the  testator  not  otherwise  disposed  of; 
but  wherever  courts  of  equity  have  seen,  an  the  face  of  the  will^  suf- 
ficient to  convince  them  that  the  testator  did  not  intend  the  ex- 
ecutor to  take  the  surplus,  they  have  turned  the  executors  into 
trustees  for  those  on  whom  the  law  would  cast  the  surplus,  in 
case  of  a  complete  intestacy,  i.  c.  the  next  of  kin  ;  as  where  the 
executors  are  expressly  called  executors  in  trust,  or  where  any 
other  expressions  occur,  showing  the  office  only  to  be  intended 
them,  and  not  the  beneficial  interest.  Pringy.  Pring,  2  Vern.  99. 
Rachjield  v.  Careless,  2  iP.  Wms.  158.  Graydon  y.  Hicks,  2  Atk. 
18.  Dean  v.  Dalton,  2  JSro.  C.  R.  634.  Bcnnet  y.  Bachelor,  3 
Bro*  C,  if.  28.  So  where  there  is  a  residuary  clause,  but  the 
name  of  the  residuary  legatee  is  not  inserted.  Wheeler  v.  Sheers, 
MoseL  288.  Ctoune  (Bishop)  v.  Young,  2  Vez,  91.  North  (Lord) 
v.  Purdon,  2  Fez.  495.  Or  where  the  residuary  legatee  dies  in  the 
life- time  of  the  testator.  Mcholls  v.  Crisp,  Arab,  769.  Bennet  v. 
Bachelor,  3  Bro.  C.  R,  28. 

So  a  pecuniary  legacy  to  a  sole  executor  afTords  a  sufficient  ar- 
gument to  exclude  him  from  the  residue  j  as  it  is  absurd  to  sup- 
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pose  a  testator  to  give  expressly  a  part  of  the  fund  to  the  person 
he  intended  to  take  the  whole*  Cat?*  v.  Walker,  cited  2  Fern.  676, 
Joslin  v.  Brewett,  Bunb.  112.  Davers  v.  Dewes*  3  P.  Ji'ms.  40. 
And  it  is  settled  (notwithstanding  the  case  of  Ball  v.  Smithy  2  Fern. 
67 jr)  that  the  wife  being  the  executrix  shall  make  no  difference, 
as  appears  as  well  by  the  cases  mentioned  in  Farrington  v.  Knightlty, 
(1  P.  fYm*.  54-1.  er  scg.)  as  by  2  Eg.  Abr.  4-44.  p.  58-  Martin  v. 
£o^,  I  .flro.  C.  J?.  154*  So  epi/a/  pecuniary  legacies  to  two  or  more 
executors  shall  exclude  them  from  the  surplus.   Petit  v.  Smith* 

1  P.  IVms.  7,  and  the  several  cases  there  mentioned,  and  3  Bro. 
C.  R.  1 10.  Neither  will  legacies  to  the  next  of  kin  vary  the  rule. 
Andrew  v.  Clark)  2  Vez.  162. 

But  wherever  the  legacy  is  consistent  with  the  intent  that  the 
executor  should  take  the  whole,  a  court  of  equity  will  not  disturb 
his  legal  right :  and  therefore  where  the  gift  to  the  executor  is 
only  an  exception  out  of  another  legacy,  it  shall  not  exclude  him 
from  the  residue,  because  it  is  necessary  to  make  such  exception 
expressly.  Griffith  x-  Rogers,  Pre.  Ch.  231,  Hopkins  v.  Hoskins, 
Pre.  Ch,  263-  Granville  (Ld.)  v-  Beaufort ,  (Dss.)  I  P.  Wms.  114. 
Jones  v.  Westcombe*  Pre.  L'h.  316-  JVcwstead  v,  Johnston,  2  Atk, 
4S0.  2  Eg.  Jbr,  444.  ft.  58.  So  the  same  principle  seems  to  hare 
prevailed  in  Lawson  v.  I*aiu$'ini  7  Bro.  P,  C  511,  So  a  legacy 
to  one  only  of  two  or  more  executors  shall  exclude  nekher  from 
the  surplus  ;  because  the  testator  might  intend  to  such  a  one  a  pre- 
ference firo  tan  to,  Colesworth  v.  Branguin*  Pre.  Ch.  323.  Mason 
v,  Hawkins*  4  Bro.  P.  C.  I.  Johnston  v.  Twist,  cited  2  Vez.  167* 
Cloy ne  (Bp.)  v.  Young  *  2  Vcz^  91.  Wilson  v,  Ivatt,  2  Fez.  J  66. 
The  same  rule  and  reason  hold,  where  several  executors  have  wn- 
equal  pecuniary  legacies.  Brasbridgc  v.  Woodrt/fc,  2  Atk.  65. 
Bo-wktr  v-  Hunter*  1  Bro.  C.  R.  328.  Although,  in  the  last  case*, 
the  following  were  objected  a*  authorities  against  the  determina- 
tion, viz,  2  Fern.  677.  Pre.  Ch.  392.  2  Fern.  361.  and  Vachcll 
y.  Jeffries,  Pre.  Ch.  169.  and  I  Bro.  P.  C.  167. 

Then,  as  to  specif  c  legacies,  it  is  determined,  that  a  specific 
legacy  will  exclude  a  sole  executor;  Randal  v.  Bookey,  2  Fern. 
435,  Southat  v.  Ffofoan,  3  226.  Martin  v.  Rebow,  1  5ro, 
C.  J?.  154.  but  that  distinct  specific  legacies  of  unequal  value  to 
several  executors,  shall  not  exclude  them.    Blink-name  v«  Feast, 

2  Vez.  27.  And  the  language  of  Lord  Nardwicke  in  Southat  v. 
Watson,  treats  specific  and  pecuniary  legacies  as  standing  precisely 
upon  the  same  ground  in  questions  of  this  nature.  See  tit-  Le- 
gacy. 

However,  no  case  occurs  in  the  books  in  which  distinct  specif  c 
legacies  of  equal  value  to  several  executors  have  excluded  them 
from  the  surplus.  And  the  argument  which  supports  this  rule  as  to 
pecuniary,  certainly  does  not  apply  with  equal  force  to  specif  c  lega- 
tees ;  since  it  is  very  probable  that  a  testator  may  wish  to  dis- 
tribute specific  quantities  of  stock,  or  particular  debts,  Sec,  Sec. 
amongst  his  executors  in  some  particular  manner  ;  although  equal- 
ly, in  point  of  value,  and  consistently  with  an  intention  that  they 
should  take  the  surplus*  The  case  of  Shrimptan  v.  Stanhope,  ci- 
ted 3  Atk,  230.  is  not  a  case  of  distinct  specif  c  legacies  ;  for  it 
appears  from  Reg.  Lib.  B.  1736,  fo.  104,  that  the  testator  there 
gave  some  specific  legacies  to  a  man  and  his  wife  jointly,  whom 


EXECUTOR  V.  6. 


519 


he  also  made  his  executors-  And  so  in  Witiia  v.  Brady ',  Bam.  64 
and  these  cases  therefore  seem  like  legacies  to  a  sole  executor. 

With  regard  to  the  admission  of^parol  evidence  incases  of  this 
kind,  see  Rachfuld  v.  Careless,  2  P.  Wms.  158.  and  Rutland  (D.)  v. 
Rutland^  (Dss.)  2  R.  fVms.  210.  and  Mr.  Cox's  notes  on  the  former 
of  those  cases. 

Concerning  the  administrator ,  indeed,  there  was  formerly  much 
debate,  whether  or  no  he  could  be  compelled  to  make  any  dis- 
tribution of  the  intestate's  estate.  Qodolfth.  ft.  2,  c.  32.  For  though 
(alter  the  ad  ministration  was  taken  in  effect  from  the  ordinaiy, 
and  transferred  to  the  relations  of  the  deceased,)  the  spiritual 
court  endeavoured  to  compel  a  distribution)  and  took  bonds 
of  the  administrator  for  that  purpose,  they  were  prohibited  by  the 
temporal  courts,  and  the  bonds  declared  void  at  law.  i  Lev.  233. 
Cart.  125,  2  P.  Wins*  447.  And  the  right  of  the  husband  not 
only  to  administer,  but  also  to  enjoy  exclusively,  the  effects  of  his 
deceased  wife,  depends  still  on  this  doctrine  of  the  common  law: 
the  statute  of  frauds  declaring  only,  that  the  statute  of  distribution 
does  not  extend  to  this  case.  But  now  these  controversies  are 
quite  at  an  end  ;  for  by  the  statute  commonly  called  the  statute  of 
distribution,  22  Sc  J3  Car.  IL  c.  10.  (explained  by  29  Car.  II.  c.  30.) 
k  is  enacted,  that  the  surplusage  of  intestates*  estates  (except  of 
femes  covert*^  which  are  left  as  at  common  law,  stat.  29  Car,  II.  c. 
3,  §  25.)  shall,  after  the  expiration  of  one  full  year  from  the  death 
of  the  intestate,  be  distributed  in  the  following  manner :  one  third 
shall  go  to  the  widow  of  the  intestate,  and  the  residue,  in  equal 
proportions,  to  his  children,  or  if  dead,  to  their  representatives, 
that  is,  their  lineal  descendants :  if  there  are  no  children  or  legal 
representatives  subsisting,  then  a  moiety  shall  go  to  the  widow,  and 
a  moiety  to  the  next  of  kindred  in  equal  degree,  and  their  repre- 
sentatives ;  if  no  widow,  the  whole  shall  go  to  the  children  ;  if 
neither  widow  nor  children,  the  whole  shall  be  distributed  among 
the  next  of  kin  in  equal  degree,  and  their  representatives:  but  no 
representatives  are  admitted  among  collaterals  farther  than  the 
children  of  the  intestate's  brothers  and  sisters.  Raym.  496.  Lord 
Raym.  571* 

The  next  of  kindred  here  referred  to  are  to  be  investigated  by 
the  rules  of  consanguinity,  as  those  who  are  entitled  to  letters  of 
administration,  of  whom  sufficient  has  already  been  said,  (ante, 
III.)  And  therefore,  by  this  statute,  the  mother,  as  well  as  the 
father,  succeeded  to  all  the  personal  effects  of  their  children,  who 
died  intestate,  and  without  wife  or  issue ;  in  exclusion  of  any  bro- 
thers and  sisters  of  the  deceased.  And  so  the  law  still  remains 
with  respect  to  the  father  j  (see  1  P.  Wms,  4S,)  and  the  father 
need  not  administer.  (/V.  Ch.  2fiQ.)  But  by  stat  I  Jac,  II.  c.  17, 
if  the  father  be  dead,  and  any  of  the  children  die  intestate,  with- 
out wife  or  issue,  in  the  life-time  of  the  mother,  she  atid  each  oi 
the  remaining  children,  or  their  representatives,  shall  divide  his 
effects  in  equal  portions.  And  in  case  a  man  die>  leaving  a  wife 
and  a  mother,  and  brothers  and  sisters,  the  wife  shall  have  only  a 
moiety^  the  remainder  going  to  hfa  mother,  brothers,  and  sister* 
equally.    2  P.  Wtn$.  344. 

This  statute  of  distribution  bears,  in  its  principle,  a  near  re- 
semblance to  our  ancient  English  Jaw  previous  to  the  statute  of 
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wills,  by  which  (see  Glanvitlc^  I,  2.  c.  5.  Brattott,  I.  e<  46, 
Fleta,  I-  2.  c.  57.)  a  man's  goods  were  to  be  divided  into 
three  equal  parts;  of  whic\  one  went  lo  his  heirs  or  lineal 
descendants*  knottier  to  his  wife,  and  the  third  was  at  his  own 
disposal  j  or  if  he  died  without  a  wife,  lie  might  then  dispose 
of  one  moiety,  and  the  other  went  to  his  children.  And  so  if  he 
had  no  children,  the  wife  was  entitled  to  one  moiety,  and  he  might 
bequeath  the  other ;  but  if  he  died  without  either  wife  or  issue, 
the  whole  was  at  his  own  disposal.  The  shares  of  the  wife  and 
children  were  called  their  reasonable  parts ;  and  the  writ  de  ration* 
abili  fiartt  bonorum  was  given  to  recover  them.    Fitz.  M  B.  122. 

By  the  same  statute  of  distributions  it  is  directed,  that  no  child 
of  the  intestate,  (except  his  heir  at  law,)  on  whom  he  settled  in 
his  life-lime  any  estate  in  lands,  or  pecuniary  portion,  equal  to 
the  distributive  shares  of  the  other  children,  shall  have  any  pan  of 
the  surplusage  with  their  brothers  and  sisters  ;  but  if  the  estates 
so  given  them,  by  way  of  advancement,  are  not  quite  equivalent 
to  the  other  shares,  the  children  so  advanced  shall  have  so  much 
only  asvrill  make  them  equal.  And  this  with  respect  to  goods  and 
chattels  is  part  of  the  ancient  custom  of  London^  of  the  province 
of  York y  and  of  Scotland}  and  with  regard  to  lands  d esc e tiding  in 
coparcenary,  that  it  hath  always  been,  and  still  is,  the  common  law 
of  JZnglandt  under  the  name  of  hotchpot. 

It  may  be  observed  that  the  doctrines  and  limits  of  representa- 
tion, laid  down  in  the  statute  of  distribution,  seem  to  have  been  in 
some  measure  also  borrowed  from  the  civil  law  ;  whereby  it  wil! 
sometimes  happen,  that  personal  estates  arc  divided  her  cajiita, 
and  sometimes  per  stirpes;  whereas  the  common  law  knows  no 
other  rule  of  succession  but  that  per  stirpes  only.  They  are  di- 
vided per  capita  ^  to  even'  man  an  equal  share,  when  all  the  clain> 
ants  claim  in  their  own  rights,  as  in  equal  degree  of  kindred, 
and  not  jure  represent attorns ,  in  the  right  of  another  person.  As 
if  the  next  of  kin  be  the  intestate's  three  brothers,  B.  and  C, 
here  his  effects  are  divided  into  three  equal  portions,  and  distri- 
buted fur  capita,  one  to  each ;  but  if  one  of  these  brothers,  j£, 
had  been  dead,  leaving  three  children,  and  another,  leaving 
two,  then  the  distribution  must  have  been  per  stirpes^  viz.  one 
third  to  jf  's  three  children,  another  third  to  B.'t  two  children, 
and  a  remaining  to  C.  the  surviving  brother :  yet  if  C.  had  also 
been  dead,  without  issue,  then  *1*s  and  B.'s  five  children,  being 
all  in  equal  degree  to  the  intestate*  would  take  in  their  own  rights 
fitr  capita,  x>iz.  each  of  them  one-fifth  part,    Prec.  C/ianc.  54. 

A  question  hath  been  made,  if  a  father  die  intestate,  leaving 
only  one  son,  which  son  also  dies  intestate,  whether  administra- 
tion should  be  granted  to  the  next  of  kin,  of  the  father  or  of  the 
son  ?  The  latter  determination  hath  been,  that,  by  this  statute  of 
distribution  of  intestates'  estates,  a  right  is  vested  in  one  child, 
where  there  is  one  and  no  more,  (viz.  a  right  to  sue  for  the  estate  ; 
and  by  consequence,  if  he  die  before  the  estate  is  recovered,  and 
actually  in  his  possession,  it  must  go  to  his  administrator,  and  not 
ro  the  administrator  of  the  tV.  i.ci\  Pulmrr  v.  *ikock,  3  Mod.  58, 
Vide  Shower,  26.  and  2  Vem.  27 A, 

So  where  a  person  died  intestate,  leaving  two,  who  were  next 
akin,  in  equal  degree  to  him;  one  of  them  ditd  intestate  within 
•he  vear,  and  before  distribution;  adjudged}  that  «n  kueresr  ivat 
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vested  m  him,  and  his  next  of  kin  shall  have  the  administration; 
like  the  case  of  a  residuary  legatee  dying  before  probate  of  the 
villi  {viz.)  his  next  of  kin  shall  have  the  administration,  and  the 
next  of  the  testator*    Show,  25. 

9.  The  statute  of  distributions  expressly  excepts  and  reserves 
the  customs  of  the  city  of  London,  of  the  province  of  Yorkt  and 
of  all  other  places  having  peculiar  customs  of  distributing  intes- 
tates* effects.  So  that,  though  in  those  places  the  restraint  of  dc- 
vistmr  is  removed,  their  ancient  customs  remain  in  full  force  with 
respect  to  the  estates  of  intestates.- 

In  the  city  of  London,  (Lord  Raym,  1 329.)  an<i  province  of  York, 
(2  Burn's  Feci,  Law,  746.)  as  well  as  in  the  kingdom  of  Scotland^ 
{Ibid.  732.)  and  probably  also  in  Wales,  (concerning  which  there  is 
little  to  he  gathered*  but  from  the  stat-  7  &  8  iVtn.  III.  c,  38.)  the 
effects  of  the  intestatej  after  payment  of  his  debts,  are  in  general 
divided  according  to  the  ancient  universal  doctrine  of  the  ftarn  ra- 
tiona&ilis.  If  the  deceased  leaves  a  widow  and  children,  bis  sub- 
stance, (deducting  for  the  widow  her  apparel,  and  the  furniture 
of  her  bed-chamber,  which  in  London  is  called  the  widow's  cham- 
ber) is  divided  into  three  parts,  one  of  which  belongs  to  the  wi- 
dow, another  to  the  children,  and  the  third  to  the  administrator ; 
if  only  a  widow,  or  only  children,  they  shall  respectively,  in  ei- 
ther case,  take  one  moiety,  and  the  administrator  the  other,  1  P. 
IVms.  341.  Salk*  246.  If  neither  widow  nor  child,  the  adminis- 
trator shall  have  the  whole.  2  Sftoto.  175.  And  this  portion,  or 
dead  man*#  part,  the  administrator  was  wont  to  apply  to  Ids  own 
use,  (2  Frecm.  65.  I  Vtrn.  133*)  till  the  stat  1  Jac.  II.  c.  17. 
declared,  that  the  same  should  be  subject  to  the  statute  of  distri- 
bution. So  that  if  a  man  dies  worth  1 ,800/.  personal  estate,  leaving 
a  widow  and  two  children,  this  estate  shall  be  divided  into 
eighteen  parts ;  whereof  the  widow  shall  have  eight,  six  by  the 
custom,  and  two  by  thr;  statute;  and  each  of  the  children  five* 
three  by  the  custom,  and  two  by  the  statute  ;  if  he  leaves  a  widow 
and  one  child,  she  shall  have  still  eight  parts,  as  before,  and  the 
child  shall  have  ten,  six  by  the  custom,  and  four  by  the  statute;  if 
he  leaves  a  widow,  and  no  child,  the  widow  shall  have  three - 
fourths  of  the  whole,  two  by  the  custom,  and  one  by  the  statute  ; 
and  the  remaining  fourth  shall  go,  by  the  statute,  to  the  next  of 
kin.  It  is  also  to  be  observed,  that  if  the  wife  be  provided  for  by 
a  jointure  before  marriage,  in  bar  of  her  customary  part,  it  puts 
her  in  a  state  of  nonentity,  with  regard  to  the  custom  only  \  (2 
Vem.  665*  P.  ll'ms.  16.)  but  she  shall  be  entitled  to  her  share 
of  the  dead  man's  part  under  the  statute  of  distribution,  unless 
barred  by  special  agreement,  1  Vem.  15.  2  Chan.  Rt/i.  252. 
And  if  any  of  the  children  are  advanced  by  the  father  in  his  life- 
time with  any  sum  of  money,  (not  amounting  to  their  full  propor- 
tionable part,)  they  shall  bring  that  portion  into  hotchpot  with  the 
rest  of  the  brothers  and  sisters,  but  not  with  the  widow,  before 
thev  are  entitled  to  any  benefit  under  the  custom  ;  (2  Frecm.  279. 
1  Kq,  Cas.  Abr.  155.  2  P.  JVms.  526.)  but  if  they  arc  fully  ad- 
vanced, the  custom  entitles  them  to  no  farther  dividend.  2  P. 
Wms.  527. 

Thus  far,  in  the  main,  the  customs  of  London  and  of  York 
agree  ;  but  besides  certain  other  less  material  variations*  there  are 
Vol.  It  3  U 
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two  principal  points  in  which  they  considerably  differ.  One  is, 
that  in  London  the  share  of  the  children  (or  orphanage  part)  is 
not  fully  vested  in  them  till  the  age  of  twenty-one,  before  which 
they  cannot  disuse  of  it  by  testament ;  (3  Vcm.  558.)  and  if  they 
die  under  that  age,  whether  sole  or  married,  their  share  shall  sur- 
vive to  the  other  children ;  but  after  the  age  of  twenty-one  it  is 
free  from  any  orphanage  custom ;  and  in  case  of  intestacy,  shall 
fall  under  the  statute  of  distributions.  Rrec.  C/ianc.  537.  The 
other,  that  in  the  province  of  York,  the  heir  at  common  law,  who 
inherits  any  land,  either  in  fee  or  in  tail,  is  excluded  from  any  filial 
portion  or  reasonable  part.   2  Burn.  754. 

VI.  1-  Against  an  administrator  and  for  hi  in,  action  will  lie,  as 
for  and  ag.  nst  an  executor,  and  he  shall  be  charged  to  the  value 
of  the  goods,  and  no  further ;  unless  it  be  by  his  own  false  plea, 
or  by  wasting  the  goods  of  the  intestate.  An  executor  or  adminis- 
trator shall  never  be  charged  de  bonis  ftrofiriisy  but  where  he  doth 
some  wrong  j  as  by  selling  the  testator's  goods,  and  converting 
the  money  to  his  own  use,  concealing  or  wasting  them,  or  by 
pleading  what  is  false.  Vyery  210.  2  Roll.  Reft.  295.  But  this 
plea  must  be  of  a  Fact  -within  his  own  knowledge.  If  an  adminis- 
trator plead  filcrte  admhiisrraviti  and  it  is  found  against  him,  the 
judgment  shall  be  de  bonis  ftrofirHs.,  because  tt  is  a  false  plea,  and 
that  upon  his  own  knowledge.  2  Cro.  191.  Contra  where  he 
pleads  such  a  plea,  and  that  he  hath  no  more  than  to  satisfy  such  a 
judgment,  See*  the  recovery  shall  be  de  bonis  testatoris,  &c,  2 
Roll.  Rtp.  400*  This  must  mean  where  such  plea  is  true  in  fact. 
Upon  /dene  admtnistravit  pleaded  by  an  administrator,  the  plaintifl 
must  prove  his  debt,  or  he  shall  recover  but  a  penny  damages, 
though  there  be  assets ;  because  the  plea  only  admits  the  debt,  but 
not  the  quantum.    1  6pa/i(\  296. 

Special  bail  is  not  required  of  administrators  or  executors  in  any 
action  brought  against  ikcm  for  the  debt  of  the  intestate  ;  exr.ep. 
where  they  have  wasted  the  goods  of  the  deceased  \  nor  shall 
costs  be  had  against  them.  Vide  tit.  Costs.  Sec  Cro.  Eliz,  50S. 
Yclv.  168,  Hut.  69.  2  Roll.  Reft,  87.  1  Satt\  207.  3  Satk.  106. 
Not  even  on  a  writ  of  error  where  judgment  is  affirmed.  Where 
an  administrator  is  plaintiff,  he  must  show  by  whom  adminiatratio? 
was  granted  j  for  that  only  entitles  htm  to  the  action :  but  if  an 
administrator  is  defendant,  the  plaintiff  need  not  set  forth  by  whom 
administration  was  granted,  for  it  may  not  be  within  his  knowledge 
Sid.  228.  I  Jbtttm.  301.  Generally  an  administrator  shall  be 
charged  by  others  for  any  debt  or  duty  due  from  the  deceased,  as 
he  himself  might  have  been  charged  121  his  life-time  :  so  far  as  he 
hath  any  of  the  intestate  s  estate  to  discharge  the  same.  Co.  Litt. 
219.    Dyer,  U. 

If  a  man  have  judgment  for  land  in  a  real  or  mixed  action,  ana 
for  damages,  and  then  dies,  his  executor  or  administrator^  not  the 
heir,  shall  have  execution  for  the  damages,  but  not  for  the  land 
Fitz.  Admin*  53.    March)  9- 

2.  For  the  goods  of  the  testator,  taken  from  them,  or  for  trespass 
upon  the  land,  Sec.  executors  may,  before  the  vriU  firoved,  bring 
action  of  trespass,  detinue,  £cc>  And  if  they  sell  cattle,  or  other 
goods  of  the  testator,  before  the  will  is  proved,  they  may  have 
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actions  for  the  money  payable,  before  the  same  is  proved-  O^jc. 
Exec.  3s.  It  has  been  ruled*  that  an  executor  may  commence  an 
action  before  probate  ;  but  be  cannot  declare  upon  it  without  pro- 
ducing in  court  the  letters  testamentary :  be  is  not  like  an  ad  mi- 
ni strator,  who  hath  no  right  till  administration  committed  ;  for  his 
right  is  the  same  before  as  after  probate  of  the  will,  and  the  not 
proving  it  is  only  an  impediment  to  the  action.    1  Saikt  3U3> 

[Probate  obtained  before  trial  of  the  action  seems  sufficient,  un- 
less oyer  of  the  tetter*  tc&tame?itary  is  demanded ;  for  it  is  of  the 
will,  not  the  probate,  profcrt  is  made;  and  on  tin;  trial,  for  any 
matters  relative  to  the  ftersonai  estate,  with  which  the  executors 
have  to  do,  the  probate  is  the  proper  proof  of  the  will.    J*  Mil 

Executors  may  maintain  action  of  trover  for  goods  converted  in 
the  life  of  the  testator.  Cro.  EUz,  377.  And  by  the  stat.  Wcstm. 
2i  (13  E.)  c.  23.  executors  shall  have  a  writ  of  account,  and  the 
like  action  and  process,  as  the  testator  might  have  had.  By  stat. 
4  Edn>.  III.  c.  7.  the  executors  may  bring  actions  for  trespass  done 
to  their  testator,  as  for  goods  and  chattels  carried  away  in  his  life, 
and  shall  recover  their  damages  in  the  same  manner  as  he  should 
have  done.  By  stat.  25  Edvt.  III.  st.  5.  c.  5.  executor*  of  executors 
shall  have  actions  of  debt,  account,  and  of  goods  taken  away  of 
the  jir&t  testator^;  and  have  execution  of  statutes,  &c.  and  shall 
answer  to  others,  so  far  as  they  recover  goods  of  ihv  Jirst  testator} 
as  the  .first  executor's.  As  to  process  against  executors,  see  stat. 
y  Jldw.  III.  r.  3. 

Formerly  if  an  executor  wasted  goods,  and  left  an  executor,  and 
died  leaving  assets,  his  executor  should  not  be  chargeable,  because 
it  was  a  personal  tort  ;  2  l,ev.  120.  but  now  it  is  otherwise  by  the 
stat,  4  fit  5  W.  &  M.  c.  2$ 

The  law  subjects  the  executors  to  every  person's  claim  and  ac- 
tion, which  he  had  against  the  testator,  except  as  to  a  trespass  vi  ct 
armisj  tsV.  committed  by  the  testator  ;  for  which  reason  the  execu- 
tor is  said  to  be  the  testator's  assignee, and  to  represent  the  person 
of  the  testator ;  but  for  personal  wrongs  done  by  the  testator  to  the 
person,  or  goods,  &c.  of  another,  the  executor  doth  not  represent 
him  ;  because  personal  actions  die  with  the  person.  Co.  Lit t .209. 
9  Hf.fi.  89.    See  tit.  Action. 

Nothing  can  be  debt  in  the  executor,  which  was  not  debt  in  the 
testator.  Cro.  Etiz.  232.  A  promise  to  pay  to  an  executor,  when 
the  testator  is  not  named,  is  not  good.  Cro.  Jac  57CL  But  a  tes- 
tator may  bind  his  executors  as  to  his  goods,  though  he  himself  is 
not  bound.  Ibid.  And  an  executor  may  recover  a  duty  due  to  the 
testator,  though  be  be  not  named.  Dyer>  14.  Action  lies  against 
an  executor  upon  a  collateral  promise  made  and  broken  by  the  tes- 
tator. Cro.  Jac.  663.  The  testator's  assumpsit  to  do  any  collateral 
thing,  as  to  build  a  house,  kc,  which  is  not  a  debt,  binds  cxecu- 
tors.  Jcnfr.  Cent.  290-  336.  Assumpsit  lies  upon  a  contract  of  the 
testator ;  and  the  reason  is  the  same  upon  a  promise,  where  the 
testator  bad  a  valuable  consideration*  Palm.  3V9.  Though  a  debt 
upon  a  simple  contract  of  the  testator,  cannot  be  recovered  of  the 
executor  by  action  of  debt,  yet  it  may  by  assumpsit,  1  Lev.  200. 
9  Refi,  87- 

If  two  persons  are  jointly  bounds  and  one  of  them  dies,  the  sur- 
vivor only  shall  be  charged,  and  not  the  other's  executor.  Patch. 
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16  Car.  II.  When  there  are  two  executors,  if  one  ol  them  dici, 
action  is  to  be  brought  against  the  surviving  executor,  and  not  the 
executor  of  the  deceased ;  but  in  equity  the  testator's  goods  are 
liable  in  whosesoever  hands  they  are.  I  Leon.  3U4.  Chan.  Reft. 
57* 

IF  there  be  no  assets,  the  obligee  executor  may  sue  the  heir  of 
the  uhligor  testator  in  action  of  debt  upon  his  bond.  1  Salk.  304, 
1  LilL  Mr.  575, 

If  an  executor  releases  all  actions,  suits,  and  demands,  it  ex- 
tends only  to  demands  in  his  own  right,  not  such  as  he  hath  as  ex- 
ecutor. Show*  153.  An  executor  shall  be  charged  with  rent  in 
the  detinet,  if  he  hath  assets  \  and  if  he  continues  the  possession, 
he  shall  be  charged  in  the  debet  and  deiinet>  in  respect  of  the  per- 
ception of  the  profit^  whether  he  hath  assets  or  not.  1  Lev.  137. 
But  an  executor  is  not  suable  in  the  debet  and  dctinet  for  party 
and  in  the  dctinet  for  the  other  part,  because  they  require  several 
judgments,  viz.  dc  bonis  firofiriis  for  the  debet  and  detinet*  and  dt 
bonis  tcstatoris  fur  the  dctinet.  3  Lev.  7 A*  See  dt>  Debet  and  De- 
tinet* 

If  an  executor  has  a  term,  and  the  rent  reserved  is  more  than 
the  value  of  the  premises,  in  action  brought  against  him  for  it  in 
the  debet  and  dctinet,  he  may  plead  the  special  matter,  viz.  That 
he  hath  no  assets,  and  dial  the  land  is  of  less  value  than  the  rent,  and 
demand  judgment  if  he  ought  not  to  be  charged  in  the  dctinet 
tantum;  and  he  cannot  waive  the  lease  without  renouncing  the 
whole  executorship*    1  Salk*  297. 

One  executor  cannot  regularly  site  another  at  law  ;  but  he  may 
have  relief  in  equity :  in  the  eye  of  the  law  all  are  but  as  one  ex- 
ecutor ;  and  most  acts  done  by,  or  to  any  of  them,  are  esteemed 
acis  done  by,  or  to  all  of  them.  1  Noll,  Mr.  918.  If  where  one 
executor  is  sued,  he  plead  that  there  is  another  executor^  he 
ought  to  show  that  he  hath  administered.  I  Lev.  161.  And  he  only 
that  administers  is  to  be  sued  in  actioJis  against  executors;  but  ac- 
tions brought  by  executors  are  to  be  in  the  name  of  all  of  themt 
though  some  do  not  take  upon  them  the  executorship.  I  EolL 
924.  Jenk,  Cent.  106,  107.  If  any  executor  refuses  to  join  in  an 
action  with  Jus  coexecutors,  he  must  be  summoned  and  severed. 

An  executor  is  not  disabled  by  outlawry  to  sue  for  the  debts  of 
the  testator. 

By  the  staU  of  Frauds,  29  Car.  II.  c,  3.  no  action  shall  charge 
an  executor  to  answer  damages  out  of  his  own  estate,  upon  any 
promise  to  another,  unless  there  be  sojuc  writing  thereof  signed  by 
the  /tarty  to  be  charged  therewith.    See  Rann  v.  Hughes,  4  Bror 

P.  C 

Ply  stat,  17  Car.  II.  c.  8.  §  I.  on  any  judgement  after  verdict,  had 
by  or  in  the  name  of  an  executor  or  administrator  j  an  administra- 
tor de  bonis  non  may  sue  forth  a  scire  facias,  and  take  execution 
upon  such  judgment.  If  an  executor  makes  himself  a  stranger  to 
the  will  of  the  testator,  or  pleads  ne  unques  executor,  or  any  false 
filea,  and  it  is  found  against  hiin,  judgment  shall  be  de  bonis  firo* 
firiis;  in  other  cases  de  bonis  testatoris.    Cro.  Jac.  447, 

If  on  a  scire  facias  against  an  executor,  the  sheriff  return  a  de- 
vastavit^ the  plaintiff  shall  have  judgment  and  execution  de  bonis 
firofiriis  of  the  defendant  j  and  if  nulla  bona  be  returned,  he  may 
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*ave  a  capias  ad  satisfaciendum  or  an  elegit.  2  Nets,  791.  Dyer* 
185.  But  one  executor  shall  not  be  charged  with  a  devastavit  made 
by  his  companion ;  for  the  act  of  one  shall  charge  the  other  no 
further  than  the  goods  of  the  testator  in  his  hands  amount  to*  Cro. 
Etiz.  318. 

If  an  executor  docs  any  waste,  or  misemploys  the  estate  of  the 
deceased,  or  doth  any  thing  by  negligence  or  fraud,  Sec.  it  is  a 
devastavit,  and  he  shall  he  charged  for  so  much  out  of  his  own 
goods.  B  Reft*  1 33-  And  a  new  executor  may  have  an  action 
against  ti  former  executor,  who  wasted  ihe  goods  of  the  deceased, 
or  the  old  one  may  remain  chargeable  to  creditors,  &c.  Hob. 
266. 

If  an  executor  takes  an  obligation  in  his  own  name,  for  a  debt 
due  by  simple  contract  to  the  testator,  this  shall  charge  him  as 
much  as  if  he  had  received  the  money  ;  for  the  new  security  hath 
extinguished  the  old  right,  and  is  quasi  a  payment  to  him.  Off, 
of  Ex.  158.     Yclv>  10.    1  Lev,  189. 

So  if  the  executor  sues  a  person  in  trover  and  conversion,  in 
which  he  has  a  right  to  recover ;  ami  afterwards  he  and  the  de- 
fendant come  to  an  agreement,  that  he  shall  pay  the  executor  such 
a  sum  at  a  future  day,  and  the  parly  fails,  this  is  a  devastavit*  and 
he  shall  answer  ad  valorem.  2  Lev.  1S9.  2  Jones*  88.  S,  C.  1 
Vern.  474.  S.  C. 

It  is  a  devastavit  to  permit  interest  to  rnn  in  arrcar,  and  then 
suffer  judgment  for  it ;  and  want  of  assets  to  pay  before  the  incur- 
ring of  it  by  the  administrator  shall  not  be  intended  unless  it  be 
expressly  pleaded.  2  Lev.  40.  Hit.  23  &  24  Car,  IL  B.  i?.  Sea- 
man v.  Dee. 

An  executor  in  case  of  a  devastavit  is  in  nature  of  a  trustee  of 
an  estate.    Chan.  Cas.  304. 

EXECUTORY  ESTATE,  Is  where  an  estate  in  fee,  created 
by  deed  or  fine,  is  to  be  afterwards  executed  by  entry*  livery,  writ, 
&c.  Leases  for  years,  rents,  annuities,  conditions,  &c.  are  called 
inheritances  executory.  Wood's  Inst.  293.  Estates  executed*  are 
when  they  pass  presently  to  the  person  to  whom  conveyed,  without 
any  after  act.    2  Inst.  513.    See  tit.  Estate. 

EXECUTORY  DEVISE,  The  devise  of  <l  future  interest,  A  de~ 
vise  that  ve$ts  not  at  the  death  of  the  testator,  but  depends  on  some 
contingency  which  must  happen  before  it  can  vest-  1  Eg*  Cas. 
Abr.  486. 

An  executory  devise  differs  from  a  remainder  in  three  very  ma- 
terial points  \  I.  That  it  needs  not  any  particular  estate  to  support 
hi  2.  That  by  it  a  fee -simple  or  other  less  estate  may  be  limited 
after  a  fee-simple  -t  3.  That  by  this  means  a  remainder  may  be  li- 
mited of  a  chattel  interest,  after  a  particular  estate  for  life  created 
in  the  same.    See  tit.  Remainder,  and  2  Comm.  172 — 175. 

I.  The  first  case  happens  when  a  man  devises  a  future  estate  to 
arise  upon  a  contingency;  and,  until  that  contingency  happens, 
does  not  dispose  of  the  fee-simple,  but  leaves  it  to  descend  to  his 
heir  at  law.  As  if  one  devises  land  to  a  feme  sole  and  her  heirs, 
upon  her  day  of  marriage :  here  is  in  effect  a  contingent  remain- 
der without  any  particular  estate  to  support  it  a  freehold  com- 
mencing in  futuro.  This  limitation,  though  it  would  be  void  in  a 
Heed,  yet  is  good  in  a  will,  by  way  of  executory  devise.    1  Sid* 
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153.  For,  since  by  a  devise  a  freehold  may  pass  without  corpora* 
tradition  or  livery  of  seisin,  (as  it  must  do  if  it  passes  at  all,)  there- 
fore it  may  commence  in  futuro;  because  the  principal  reason 
ythf  it  cannot  commenced  futuro  in  other  cases,  is  the  necessity 
of  actual  seisin,  which  always  operates  in  ftraaenti.  And,  since 
it  may  thus  commence  in  futuro,  there  is  no  need  of  a  particular 
estate  to  support  it,  the  only  use  of  which  is  to  make  the  re- 
mainder, by  its  unity  with  the  particular  estate,  a  present  interest. 
And  hence  also  it  follows,  that  such  an  executory  devise  not  be- 
ing a  present  interest,  cannot  be  barred  by  a  recovery,  suffered 
before  it  commences.  Cro.  Jac  593.  See  this  Diet*  tiu  Fine  and 
Recovery* 

2.  By  executor)'  devise,  a  fee,  or  other  less  estate,  may  be  limit- 
ed after  a  fee.  And  this  happens  where  a  devisor  devises  his; 
whole  estate  in  fee,  but  limits  a  remainder  thereon  to  commence 
on  a  future  contingency*  As  if  a  man  devises  lands  to  A,  and  his 
heirs ;  but,  if  he  dies  before  the  age  of  twenty- one,  then  to  B,  and 
his  heirs  \  this  remainder  also,  though  void  in  a  deed,  is  good  by 
way  of  executory  devise.    2  Mod.  289. 

In  both  these  species  of  executory  devises,  the  contingencies 
ought  to  be  such  as  may  happen  within  a  reasonable  time,  as  with- 
in one  or  more  life  or  lives  in  being,  or  within  a  moderate  term  of 
years;  for  courts  of  justice  will  not  indulge  even  wills,  so  as  ttf 
create  a  perpetuity,  which  the  law  abhors.  12  Mod,  287.  1  Vtrn. 
164,  1  Salk*  229,  The  utmost  length  that  has  been  hitherto  al- 
lowed for  the  contingency  of  an  executory  devise  of  either  kind 
to  happen  in,  is  that  of  a  life  or  lives  in  bein#,  and  one  and  twen- 
ty years  afterwards.  As  when  lands  are  devised  to  such  unborn 
son  of  a  feme  covert  as  shall  first  attain  the  age  of  twenty-one,  and 
his  heirs  ;  the  utmost  length  of  time  that  can  happen  before  the 
estate  can  vest,  is  the  life  of  the  mother  aud  the  subsequent  in- 
fancy of  her  son,  and  this  hath  been  decreed  to  be  a  good  execu- 
tory devise,  Forr.  232.  This  limit  was  taken  from  the  time  in 
which  an  estate  may  be  rendered  unalienable  by  a  strict  settlement. 
An  executory  devise  to  an  unborn  son  of  a  man,  may  be  suspend- 
ed a  few  months  beyond  the  life  of  the  father,  and  twenty- one 
years  afterwards,  by  a  posthumous  birth. 

3.  By  executory  devise  a  term  of  years  may  be  given  to  one 
man  for  his  life,  and  afterwards  limited  over  in  remainder  to  an- 
other, which  could  not  be  done  by  deed :  for,  by  law,  the  first 
rrant  of  it  to  a  man  for  life,  was  a  total  disposition  of  the  whole 
ierm ;  a  life  estate  being  esteemed  of  a  higher  and  larger  nature 
than  any  term  for  years,    8  Refi.  95. 

And,  at  first,  the  courts  were  tender,  even  in  the  case  of  a  will, 
of  restraining  the  devisee  for  life  from  aliening  the  term,  but  only 
held,  that  in  case  he  died  without  exerting  that  act  of  ownership, 
the  remainder  over  should  then  take  place  ;  for  the  restraint  of  the 
power  of  alienation,  especially  in  very  long  terms,  was  introducing 
a  species  of  perpetuity.  Bro.  tit.  Chattel^  23.  Ducr%  74,  But, 
soon  afterwards  it  was  held,  that  the  devisee  for  life  hath  no  power 
of  aliening  the  term,  so  as  to  bar  the  remainder-man;  Dyer^ 
8  Bc/i.  96,  yet,  in  order  to  prevent  the  danger  of  perpetui- 
ties, it  was  settled,  that  though  such  remainders  may  be  limited 
to  as  many  persons  successively  as  the  devisor  thinks  proper,  yet 
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M icy  must  all  be  in  esse  during  the  life  of  the  first  devisee ;  for 
then,  as  it  is  expressed,  all  the  candles  are  lighted,  and  are  con- 
suming together,  and  the  ultimate  remainder  is  in  reality  only  to 
that  remainder-man  who  happens  to  survive  the  rest.  It  was  ulso 
settled  that  such  remainder  may  not  be  limited  to  take  effect,  un- 
less upon  such  contingency  as  must  happen  (if  at  all)  during  the 
hfe  of  the  Itrst  devisee,  t  Sid.  451.  Skinu.  341.  3  P.  IVms 
^58.    See  fiott,  II* 

Having  said  thus  much  on  executory  devises  in  general,  subse- 
quent information  may  he  thus  divided  : 

L  Of  Ex  ecutory  Devises  of  Lands  of  Inheritance. 
II.  Of  Executory  Devises  of  Terms  for  Years,  and  of  personal 
Goods  and  Chattels. 

I.  It  is  a  settled  rule  of  law,  that  where  the  court  can  con- 
strue a  devise  to  be  a  contingent  remainder,  they  will  never  con- 
strue it  to  be  an  executory  devise,  2  Bos.  &  Pali.  298.  See  tit. 
Remainder  IL 

If  apartieuiar  estate  is  limited,  and  the  inheritance  passes  out  of 
the  donor,  this  is  a  contingent  remainder;  but  where  the  fee  by  a 
devise  is  vested  in  am)  person,  and  to  be  vested  in  another  by  contin- 
gency, this  is  an  executory  devise;  and  in  all  cases  of  executory 
devises,  the  estates  descend  until  the  contingencies  happen.  Raym. 
28.  I  Jjutiu.  796.  Where  a  contingent  estate  limited,  depends 
upon  a  freehold,  which  is  capable  of  supporting  a  remainder,  it 
shell  never  be  construed  an  executory  devise^  but  a  remainder.  And 
so  it  is  if  the  estate  be  limited  by  words  in  prsesenti,  as  when  a 
person  devises  his  lands  to  the  heirs  of  A.  /J,  who  is  living,  &c. 
Though  if  the  same  were  to  the  heir  of  A.  after  his  death,  it  would 
be  as  good  as  an  executory  devise.    2  Saund.  380.    4  Mod.  255, 

One  by  will  devises  land  to  his  mother  for  life,  and  after  her 
death,  to  his  brother  in  fee;  provided,  that  if  his  wife,  being  then 
en$e£nt,  be  delivered  of  a  son,  then  the  land  to  remain  to  him  in 
fee,  and  dies,  and  the  son  is  born ;  in  this  case  it  was  held,  that 
T;he  fee  of  the  brother  shall  cease,  and  vest  in  the  son,  by  way  of 
executory  devise,  on  the  happening  of  the  contingency;  and  here 
such  fee  estate  enures  as  a  new  original  devise  to  take  effect  when 
the  first  fails.  Dyer,  33.  127,  Cro.  Jae.  592.  A  remainder  of  a 
fee  may  not  be  limited  by  the  rules  of  law  after  a  fee~simple;  for 
when  a  man  hath  parted  -with  his  whole  estate,  there  cannot  re- 
main any  thing  for  him  to  dispose  of :  but  of  late  times  a  distinc- 
tion hath  been  made  between  an  absolute  fee-simple,  and  a  fee-sim- 
ple which  depends  upon  a  contingency^  or  is  conditionally  limited; 
especially  where  such  a  contingency  may  happen  in  the  course  of 
a  few  years,  or  of  one  or  two  lives;  and  where  such  a  remainder  is 
limited  by  will,  it  is  called  an  executory  devise.    2  JVelt.  Abr*  797. 

An  estate  devised  to  a  son  and  his  heirs,  upon  condition  that  il 
he  did  not  pay  the  legacies  given  by  the  will  within  such  a  time, 
that  then  the  land  should  remain  to  the  legatees,  &c,  and  their 
heirs  ;  this  limitation  of  a  fee  in  remainder,  after  ajffce  limited  to  the 
son,  being  upon  the  contingency  of  the  son's  failing  in  payment  ol 
the  legacies,  was  adjudged  good  by  way  of  executory  devise.  Cro* 
EUz*  833.    And  where  the  father  devised  his  lands  to  his  youngest 
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son  and  his  heirs,  and  if  he  die  -w  ithout  issue,  the  eldest  son  being 
alive,  then  to  him  and  hi  a  heirs ;  this  was  held  a  good  remainder 
in  fee  to  the  eldest  brother,  after  the  conditional  contingent  estate 
in  fee  to  the  youngest,  as  depending  upon  the  possibility  that  he 
might  be  alive  vt  hen  his  youngest  brother  died  without  issue;  and 
his  dying  without  issue  was  a  collateral  determination  of  his  estate, 
whilst  the  other  was  living.    God*.  282.    2  .Vets.  Abr.  798. 

There  can  be  no  executory  devise  after  an  estate- tail  generally 
limited,  because  thai  would  tend  to  a  perpetuity;  and  a  contingen- 
cy is  too  remote  where  a  man  must  expect  a  fee  upon  another's  dy- 
ing without  issue,  generally:  but  dying  unthout  issue,  living  an~ 
other,  may  happen  in  a  little  time,  because  it  depends  upon  one 
Ufe;  and  therefore  a  devise  of  a  fee-simple  to  one,  bin  to  remain 
to  another  upon  such  a  contingency,  is  now  held  good  by  execu- 
tory devise,    Cro.  Jac  695. 

If  a  devise  be  "to  A.  for  ever,  that  is,  if  he  shall  have  a  son  ot 
sons  who  shall  attain  21,  but  if  A,  shall  die  without  son  or  sons  to 
inherit,  that  the  son  of  B.  shall  inherit :  this  is  a  fee  in  A.  with  an 
executor)-  devise  to  the  son  of  B.  who  shall  take  if  A.  die  without 
issue,  or  if  the  issue  die  before  21.    1  Bro.  C.  R.  \AT- 

If  a  devise  be  to  the  second  son,  then  unborn,  of  A.  B.  and  after 
his  decease,  or  accession  to  his  paternal  estate,  then  to  his  second 
son  and  his  heirs  male,  with  remainders  over:  such  second  son  of 
A.  B.  when  born,  will  take  an  estate  in  tail-male  by  way  of  execu- 
tory devise,  determinable  on  the  accession  of  the  family  estate,  and 
in  the  mean  time  the  lands  descend  to  the  heir  of  the  testator.  2 
Black.  Reft. 

By  59  &  40  Geo.  III.  c  9S.  reciting,  <£  that  it  is  expedient  that 
all  dispositions  of  real  or  personal  estates,  whereby  the  produce 
and  profits  thereof  are  directed  to  be  accumulated,  and  the  bene- 
ficial enjoyment  thereof  is  postponed,  should  be  made  subject  to 
certain  restrictions it  is  enacted,  that  no  person  shall,  by  deed 
or  will,  settle  or  dispose  of  any  real  or  personal  property,  in  such 
manner  that  the  rents  or  profits  shall  be  accumulated,  for  a  lortgei 
term  than  the  life  of  the  settler,  or  twenty-one  years  after  his  de- 
cease, or  during  the  minority  of  any  party  living,  (or  in  ventre  m 
■mere,)  at  the  time  of  such  decease,  or  the  minorities  of  parties 
beneficially  entitled  i  all  directions  on  the  contrary  are  declared 
void,  and  the  rents,  &c.  are  to  go  to  the  parties  who  would  be  en- 
titled if  such  accumulation  were  not  directed.  This  act  does  not 
extend  to  provisions  for  payment  of  debts,  or  for  raising  portions 
for  children,  or  respecting  the  produce  of  timber  -7  nor  to  the  dis- 
position of  heritable  property  in  Sc<alc.r.d* 

If.  It  has  now  been  long  fully  settled,  that  a  term  for  years,  or 
any  chattel  interest,  may  be  given  by  an  executory  devise  to  an 
unborn  child  of  a  person  in  existence,  when  it  attains  the  age  of 
21;  and  that  the  limits  of  executory  devises  of  real  and  personal 
property  are  precisely  the  same.    JFcarnc.    See  ante,  I, 

It  is  very  common  to  bequeath  chattel  interests  to  A.  and  his  is- 
iue,  and  if  he  dies  without  issue  to  B.  It  seems  now  to  be  deter- 
mined, that  where  the  words  are  such  as  would  have  given  A.  an 
estate  tail  in  real  property  ;  in  cases  of  personal  property  the  sub- 
sequent limitations  axe  void,  and  A.  has  the  absolute  interest  : 
but  if  it  appear  from  any  clause  or  circumstance  in  the  will,  that 
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the  testator  intended  to  give  it  over  only  in  case  A.  had  no  issue 
living  at  the  Lime  <i  his  death,  upon  that  event  the  subsequent 
(wnitatwn  will  be  good  as  an  executory  devise.  See  Feame,  and 
the  cases  referred  to  in  Cox**  P,  U'lnn.  iii.  263. 

Formerly  where  a  term  of  years  (which  is  but  a  chattel)  was 
devised  to  one  ;  and  thit  if  he  died,  living  another  person,  it  should 
remain  to  the  other  person  during  the  re&idm;  of  tlie  term  such  a 
remainder  was  adjudged  void  :  for  a  devise  of  a  chattel  to  one  for 
an  hour,  was  a  devise  of  it  for  ever.  Dyer%  74.  But  it  was  afterwards 
held,  that  «  rcmaiiulr^  qf  u  term  to  one,  ufttr  it  wan  limited  to  another 
for  //  f  -y  was  good  :  in  a  case  where  a  testator  having  a  term,  de- 
vised that  bis  Wife  should  have  the  lamU  For  so  many  years  of  the 
term  as  site  should  live,  and  that  Alier  her  death  the  residue  the re- 
oi  should  go  to  ins  son  and  his  assigns ;  and  this  was  the  first  case 
wherein  an  executory  remainder  of  a  term  for  years  was  adjudged 
good.    Ouery  25J.  35«. 

A  person  possessed  of  a  term,  devised  it  to  his  wife  for  eighteen 
years,  and  after  to  his  eldest  bon  for  life,  after  to  the  son's  eldest  issue 
male  during  life  ;  though  he  have  no  such  issue  at  the  time  of  the 
it  vise,  and  death  of  the  devisor,  if  he  lias  before  his  own  death, 
he  shall  have  it  as  an  executory  divi&e,  I  Roll.  612.  But  if  one 
devise  a  term  to  his  wife  for  life,  the  remainder  to  his  first  son 
fi>r  Life,  and  If  he  dies  without  issue,  to  his  second  son,  Sec.  the  re- 
mainder to  the  second  sou  is  void,  arid  no  executory  devise;  yet 
.  lie re  the  dying  without  issue  living  at  a  person's  death,  may  be 
confined  to  one  life,  it  hinders  not  a  remainder  over*  I  liq,  Abr, 
194. 

Where  there  is  an  executory  devise  there  needs  not  any  /particu- 
lar estate  to  support  k  ;  and  because  the  person  who  is  to  lake 
epun  contingency,  hath  not  a  flfte&efti  hut  future  interest^  his  estate 
cannot  be  barred  by  a  cammon  recovery.  2  Afeld.Abr.  7^7,  798.  It 
is  held  ?JCi—ut'.*ry  dt  z  v,  :.nd  iuttita-ioH*  of  the  trust  of  a  tern^  are 
governed  .-dike,     I  Vtr,;.  22i, 

The  husband  being  possessed  of  a  term  for  years,  devised  the 
tease,  it-self  to  his  wife  for  tier  tifa  and  after  tier  death  to  her  chil- 
dren uv/t  referred}  it  Was  insisted  for  the  wife,  that  she  had  the 
whole  lei  i  ,  the  devise  being  of  the  least  itacff  and  the  lands  arc 
not  mentioned  throughout  the  will  ;  but  adjudged  that  the  wife 
had  only  f.  ?.  rntale  for  no  many  ycar#  rf  the  lease  us  she  should  livct 
and  that  so  much  as  remained  unexpired  al  her  death,  was  to  vest 
in  the  children  up  ui  the  ronlingency  of  their  living  at  that  lime. 
1  And.  fiU    2  Le-Jii.  92,    3  Leon.  89.     CloM.  26. 

iiy  the  rules  of  the  ancient  common  law  there  could  be  no  fu- 
ture property,  to  I'*  tie  pl  .ee  in  expectancy,  created  in  personal 
goods  and  chattels :  because,  being  things  transitory,  it  would  oc- 
casion many  suits  and  quarrels,  and  put  a  step  to  the  freedom  of 
ti  .de,  if  such  limitations  were  gtrieralty  allowed.  But  yet  in  last 
wills  and  testaments  smh  dispositions  v.ere  permitted;  though, 
originally,  that  indulgence  was1  only-  shown  when  merely  the  use 
ot  the  goods,  and  not  the  goods  themselves,  were  given  to  the  first 
legatee",  the  property  being  supposed  to  continue  in  the  executor: 
bn-  now  that  distinction  is  disregarded  :  in  id  therefore  if  a  man, 
either  by  deed  or  will,  limits  furniture,  Sec.  to  A.  for  life,  with  re- 
mainder over  to  B.  this  is  good.  But  where  an  estate  tail  in  th\i  : 
Vol.  II.  3  X 
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personal  is  given  to  the  first  or  any  subsequent  possessor,  it  ves;> 
in  htm  the  total  property,  and  no  remainder  over  shall  be  per- 
mitted on  such  a  limitation.  For  ihi&,  it  allowed,  would  tend  to 
a  perpetuity,  as  the  devisee  or  grantee  in  tail  of  a  chattel  has  no 
method  of  barring  the  email  ;  and  therefore  the  law  vests  in  him 
at  once  the  entire  dominion  of  the  property,  being  analogous  to 
the  fee-simple,  which  a  tenant  in  tail  may  acquire  in  a  real  estate. 
See  2  Comm.  c.  25.  II.  H. 

LX  ECU  TRY.  The  personal  estate  of  the  deceased;  and  falling 
unr'er  the  distribution  of  the  executor.    Scot  eft  Diet. 

EXEMPLIFICATION  ot-  LETTERS  PATENT,  &c.  Sec 
tit  Evidence. 

EXEMPLIFICATIONS,  A  ^rit  granted  for  the  exemplifica- 
tion of  an  original  record.    Reg.  Orig.  290. 

EXEMPTION,  exempt***]  A  privilege  to  be  free  from  service 
or  appearance  ;  as  knights,  clergymen,  kc.  are  exempted  from  ap- 
pearing at  the  county  court  by  suttute,  and  peers  from  being  put 
upon  inquests.  6  Rip.  2$.  Persons  seventy  years  of  age,  apothe- 
caries, &c*  are  also  exempted  by  law  from  serving  on  juries :  and 
justices  of  peace,  attorneys,  from  parish  offices.  2  In$t,  2AT. 
There  is  an  exemption  from  lolls,  &c.  by  the  king's  Utters  patent  * 
and  a  writ  of  exemption,  or  of  ease,  to  be  quit  of  serving  on  juries, 
and  all  public  service,  Shrp.  Epiiom.  1049.  Where  an  act  di- 
rects that  the  toils  of  a  navigation  should  be  exempt  from  any 
tuxes,  rates,  kc  other  than  such  as  the  land,  which  should  be  used 
for  the  purpose  of  the  na  vitiation,  would  have  been  subject  to  if 
the  act  bad  not  been  made  ;  thai  goes  to  exempt  the  toils  qua  toils 
altogether  from  being  rated  in  respect  of  the  line  so  exempted* 
leaving  the  land  ratable  as  before.  Rcjc  v.  IVte  Leeds  and  Liver* 
poof  Catmi  Company*  5  East,  325.  See  further,  the  proper  titles  in 
this  Dkr. 

EXENN1UM  or  EXHENTUM,  A  gift  or  present;  and  more 
properly  a  new  year's  gift, 

EXERCITUALE,  A  herirct  ;  paid  only  in  anus,  horses,  or  mili- 
tary  accoutrements.    Leg.  Edio.  Conf,  ]. 

EXETER.  By  letters  patent  under  ihe  great  seal,  the  scite  of 
the  castle  of  Exon,  (part  of  the  duchy  of  Cornwall,)  to  be  granted 
to  some  person  appointed  by  the  justices  in  quarter  sessions  fov 
the  county  of  Devon*  for  the  terni  of  99  years,  to  the  use  of  the 
said  county,  and  for  other  public  uses ;  under  the  ancient  yearly 
rent  of  10/,  per  annum,  payable  to  the  crown,    Stat.  9  Ann.  c.  19. 

EXFREDIARE,  from  ex  and  the  Sax.  Frtdt,  Frith*  Peace 7\ 
To  break  the  peace,  or  commit  open  violence-  Leg.  Hrn.  I.  c.  13. 

EX  GRAVT  QUERELA,  A  writ  that  lies  for  him  to  whom 
any  lands  or  tenement*  in  fee  or  devised  by  will,  (within  any  city* 
town,  or  borough,  wherein  lands  are  devisable  by  custom,) 
and  the  heir  of  the  devisor  enters  and  detains  them  from  him, 
Reg.  Orig.  244.  Old  A'ai.  Br.  87.  And  if  a  man  devises  such 
lands  or  tenements  unto  another,  in  tail,  with  remainder  over  in 
fee,  if  the  tenant  in  tail  enter*  and  is  seised  by  force  of  the  entaiL 
and  afterwards  dieth  without  issue,  he  in  remainder  shall  have  the 
writ  e.v  gravi  quertla  to  execute  that  devise.  Aevr  A'at.  Br.  441. 
Also  where  tenant  in  tail  dies  without  issue  of  his  body,  the  heir 
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of  the  donor,  or  he  who  hath  the  reversion  of  the  land,  shall  have 
this  writ  in  the  nature  of  a  fortncdon  in  the  reverter.  Ibid.  If  a 
devisor's  heir  be  ousted  by  the  devisee,  by  entry  on  the  lands,  he 
may  not  after  huve  this  writ,  but  is  to  have  his  remedy  by  the  or* 
dniary  course  of  the  common  law.  Co.  Litt,  III.  If  the  claim- 
ant's title  accrues  within  twenty  years,  the  most  eligible  method 
of  proceeding  is  now  by  ejectment. 

KXHIHET,  exhiiitum^]  Where  a  deed  or  other  writing  is  in 
a  suit  in  chancery  exhibited  to  be  proved  by  witnesses,  and  the  ex- 
aminer or  commissioners  appointed  certify  on  the  back  of  it,  that 
Che  deed  or  w  riting  was  shown  to  the  witness,  to  prove  it  at  the 
time  of  his  examination,  and  by  him  sworn  to ;  this  is  then  called 
an  exhibit  in  law  proceedings.  The  same  under  a  commission  of 
bankrupt. 

EXHIB1TIO,  An  allowance  for  meat  and  drink,  such  as  was 
customary  among-  the  religious  appropriates  of  churches,  who 
usually  made  it  to  the  depending  vicar:  the  benefaction  settled 
for  the  maintaining  of  scholars  in  the  universities,  not  depending 
on  the  foundation,  are  called  exhibitions.    Paroeh.  Antiq.  304. 

EXHIBITION,  In  the  Scotch  law,  is  the  term  applied  to  an  ac- 
tion for  compelling  the  production  of  writings. 

EX iGEND AK1ES,  See  Exigent  er. 

EXIGENT,  or  exigi  facias^]  A  writ  that  lies  where  the  de- 
fendant in  an  action  personal  cannot  be  found,  nor  any  thing  of  his 
within  the  county,  whereby  to  be  attached  or  distrained ;  and  is  di- 
rected to  the  sheriff,  10  proclaim  and  call  him  mfive  county  court 
days,  one  after  another,  charging  him  to  appear  upon  pain  of  out- 
lawry ;  it  is  called  exigent,  because  it  exacteth  the  parly,  i.  e.  re- 
quires his  appearance  or  forthcoming  to  answer  the  law  j  and  if 
he  come  not  at  the  last  day's  proclamation,  he  is  said  to  be  fjuinques. 
cxactus,  {five  times  exacted,)  and  is  outlawed.    Crotjift.  Juris, 

The  statutes  requiring  proclamations  on  exigents  awarded  in 
civil  actions,  are  6  Htn.  VIII.  c.  4.  31  £Uz.  ca/i,  3,  Exigents  are 
to  be  awarded  against  receivers  of  the  king's  money,  who  detain 
the  same;  and  against  conspirators,  rioters,  &c.  Stat,  ifi  iidiv.  III. 
r.  I.  And  a  writ  of  proclamation  shall  be  issued  to  the  sheriff  to 
make  three  proclamations  in  the  county  where  the  defendant  dwells, 
for  him  to  yield  himself.  Sec.    Stat.  31  Eliz.  c.  3. 

The  writ  of  exigent  also  lies  in  an  indictment  of  felony,  where 
the  party  indicted  cannot  be  found  :  and  upon  suing  out  an  exigent 
for  a  criminal  matter  before  conviction,  there  shall  be  a  writ  of 
proclamation,  Ecc  3  Inst.  31.  4  k  5  W\  &  M.  e  22.  If  a  per- 
son indicted  of  felony  absent  himself  so  long  that  the  writ  of  exi- 
gent is  awarded,  his  withdrawing  will  be  deemed  a  fogM  f?l  tow* 
whereby  he  will  be  liable  to  forfeit  his  good*  ;  and  though  he  ren- 
ders himself  upon  the  exigent,  after  such  withdrawing,  and  is 
found  not  guilty,  it  is  said  the  forfeiture  shall  stand.  5  itefi,  110. 
3  Imt.  232.  After  a  capias  directed  to  the  sheriff,  to  take  and  im- 
prison a  person,  &c  if  he  cannot  be  taken,  an  exigent  is  awarded  : 
and  after  a  judgment  in  a  civil  action,  the  exigent  is  to  go  forth 
after  the  first  capias;  but  before  judgment  there  must  be  a  capias, 
alias,  and  ftturie*.  4  Inst.  177.  If  the  defendant  be  in  prison,  or 
beyond  sea,  &c.  he  or  his  executors  may  reverse  the  award  ol  the 
exigent.   See  further,  this  Diet,  tit,  Outlawry, 
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EXIGENTER,  rx/^nrfurtw.]  An  officer  of  the  court  of  com* 
tnon  pleas;  of  which  officers  there  are  four  u.  numbers  1U7  >  take 
alt  (SSRgcoia  and  proclama  ioi  s.  in  ssctioi  s  where  process  of  out- 
law ly  doth  Ik  ;  and  also  writs.  of  t.uficr*rdraxy  as  well  as  the  //rc- 
tfton  atari  c&,  upon  such  exigents  made  out  in  their  offices-  But  the 
issuing  w  rits  oi  tuf.mvdtui  is  taken  trom  them  by  an  officer  in  the 
same  court,  constituted  by  lettws  patent  by  king  Jamen  the  First. 

EXiGJ  FACIAS,  ^ee  ifaci^  f. 

EXILE,  A  ba.  islmient  or  driving  r>nc  away  from  I'sis  counMT. 
And  tuts  cxikvis  cuhcr  by  restraint,  when  the  ftovernmenf  forbids 
a  man,  and  makes  il  penal  to  return  ;  or  it  is  v  oluntary,  where  he 
leaves  his  country  upon  disgustj  but  may  co^c  buck  at  pleasure. 
2  /  l.  19  i. 

One  natural  and  regular  consequence  of  personal  liberty  under 
the  lows  of  Kngiand  is,  that  every  f.ngtishmcn  may  claim  a  riijhl  to 
abitlt-  in  hi-.  own  country  >o  long  as  he  pleases,  and  not  to  be  dri- 
ven from  it  ntiltss  by  sentence  of  the  law.  Exile  and  transporta- 
tion art  both  punishments  unknown  to  the  common  law ;  and 
wherever  the  latter  is  inflicted*  it  is  either  by  the  choice  of  the 
criminal  himseif  to  escape  a  capital  punishment,  or  by  the  express 
direction  of  sonic  statute.  See  Magna  Churfa.  c.  29.  which  ex- 
pressly declares  that  i.o  fret  man  shall  be  ha?  ished  unless  by  the 
judgment  of  his  peers,  or  by  the  laws,  of  the  land.  And  for  the 
pimibiuns  of  the  habeas  cQrfiut  act,  31  Cur.  II.  c.  2.  (termed  by 
J}la~kstc>n?  a  second  Magna  Charta*  and  stank  bulwark  of  cur  liber- 
ties,) with  respect  to  sending  Ertgn:t;tn< n  prisoners  to  Scottc'd, 
Ireland)  or  beyond  the  seas,  see  tit.  Fuhv  Imfiri&onirunt ,  h'abcas 

Corpus* 

Soldiers  and  sailors  form  necessary  exceptions  to  these  rules  ; 
but  it  is  said  the  king  cannot  even  constitute  a  man  deputy,  or 
lord  lieutenant  of  Ireland*  nor  make  one  a  foreign  ambassador 
against  bis  will :  since  these  in  reality  nii^ht  be  no  more  than  ho- 
nourable exiles.    2  List.  46. 

See  further  on  this  subject,  this  Dia.  tit.  M'juraticti,  Clergy, 
jFf/o»i,%  jTraneflortatiwi. 

EXlLtUM.  Signifies  in  law  construction]  a  spoiling:  r*rd  by 
the  slat,  of  Marlbrid.gr  it  seems  to  extend  to  the  injur)"  done  to 
tenants,  by  altering  their  tenure,  ejecting  them.  Sec.  and  this  is 
the  sense  that  FL  tc  determines,  who  distinguishes  between  -t>wtumy 
destruction  and  exiiium;  for  he  tells  us  that  vaxtum  and  dr&truais  arc 
almost  the  same,  anrl  Lire  pvr.-iu-riy  Lppiied  »o  houses,  gardens,  or 
woods ;  but  t-jciliuni  is  when  servants  are  enfranchised,  ami  after- 
wards untawfuliv  turned  out  of  their  tenements.  fUta,  lib.  1,  caji. 
Ih    Si  r  sfat.  Matib.  r,  25. 

EXITUS.  Issue  or  offspring;  and  applied  to  the  issues  or  year- 
ly i\i  ts  an*:  profits  I  hmd-i     Stat.  Wtxt.  2.  c.  45.    See  tit.  Issue*. 

EXLEGAL1TUS,  He  who  is  prosecuted  as  an  outlaw.  JLeg. 
MdrW  Cwtfrfi.  38* 

EX  MlvRO  MOTU,  Words  used  in  the  king's  charters  and 
letters  patent,  to  signify  that  he  grants  them  of  his  own  trill  and 
mrrr  nwfiijn,  Without  petiuon  or  suggestion  of  any  other :  and 
the  intent  and  effect  of  these  words  h  to  bar  all  exceptions  that 
might  be  taken  to  the  charters  or  letters  patent,  by  Sieging  that 
die  king  in  graining  them  was  abused  by  false  suggestions.  Kitch, 


EXP 


■352.  When  the  words  ex  men}  motu  are  made  use  of  in  any  char- 
ter, they  shall  be  taken  most  strongly  against  the  king,  1  Co.  Rep. 
451, 

EX  OFFICIO,  The  power  a  person  has  by  virtue  of  an  office ,  to 
docertnin  acts,  without  being  applied  to:  as  a  justice  of  peace  may 
not  only  grant  surety  of  the  peace,  at  ihe  complaint  or  request  of 
any  person,  but  be  may  demand  and  take  it  cx  o$iday  at  discretion, 
Sec.    Dalt,  270. 

Ex  officio  informations.  Informations  at  the  suit  of  the 
king,  filed  by  the  attorney- general,  as  by  virtue  of  hi*  office;  with- 
out applying  to  the  court  wherein  Bled,  for  leave,  or  giving  the  de- 
fendant any  opportunity  of  show  ing  cause  why  it  should  not  be  filed. 
See  tit.  Information. 

EXON 1 .  R  A  T I  ON  E  SECTjE,  A  writ  lay  for  the  kind's  ward, 
to  be  free  from  all  suit  to  the  county  court,  hundred  conn,  !cet, 
Sec.  during  wardship,    Fitz.N.  B.  158. 

ExoNEftATioxF.  sf,cT4s  ad  cuaiam  rahon5.  A  writ  of  the  same 
nature,  sued  by  the  guardian  of  the  king's  ward,  and  directed  to 
the  sherifl"  or  stewards  of  the  court,  that  they  do  not  distrain  him, 
See.  for  not  doing  suit  of  court,  JVew  Nat,  Br.  352.  And  if  the 
sheriff  distrain  tenants  in  ancient  demesne  to  come  to  the  sheriff's 
torn  or  leel,  they  may  have  a  writ  commanding  the  sheriff  to  sur- 
cease, &c.  Ibid,  359,  Likewise  if  a  man  have  kinds  in  divers 
places  in  the  county,  and  he  is  constrained  to  come,  to  the  leet 
where  he  is  not  dwelling,  when  he  resides  within  the  precincts 
of  any  other  leet,  kc  then  he  shall  have  this  writ  to  the  sheriff 
to  discharge  him  from  coming  to  any  other  court- leet  than  in  the 
hundred  where  he  dwelkth.    Ibid.  357. 

By  the  common  law,  parsons  shall  not  he  distrained  to  come  tn 
court- lee  is,  for  the  lands  belonging  to  their  churches;  and  if  ihcy 
be,  they  may  hav<  the  writ  exoneratione  sect*,  &c.  Fitz.  M  Ii,  394. 
So  shall  a  woman  holding1  land  in  dower,  if  she  is  distrained  to  do 
suit  of  court  for  such  land ;  when  the  heir  has  lands  sufficient  in 
the  same  county.  Ibid, 

EX  PARTE.  Of  the  one  part ;  as  a  commission  in  chancery 
ex  flertt  )  is  that  which  is  taken  out  and  executed  by  one  sidei  or 
party  only,  on  the  other  party's  neglecting  or  refusing  to  join : 
when  both  plaintiff  and  defendant  proceed,  it  is  a  joint  commis- 
sion- 
Ex  parte  talis,  Is  a  writ  that  lies  for  a  bailiff  or  receive?) 
who  having  auditors  assigned  to  take  his  account,  cannot  obtain  of 
them  reasonable  allowance,  but  is  cast  into  prison.  And  the  course 
in  this  case  is. to  sue  this  writ  out  of  ihe  chancery,  directed  to  the 
sheriff  to  take  four  mainpernors  to  bring  his  body  before  the  ba- 
rons of  the  exzheyuer  at  a  certain  day.  and  to  warn  the  lord  to  ap- 
pear at  the  same  time-    Fitz.  M  B.  129. 

EXPECTANT*  Having  relation  to  or  depending  upon  ■  and  this 
word  is  used  in  the  law  w'nhfec  as  fee-expectant. 

Expectancy,  Estates  in;  are  of  two  sorts;  one  created  by  act 
of  the  fiartic&i  called  a  remainder ;  the  other  by  act  of  laiv,  called  a 
reversion.  See  tit.  Estate,  Remainder^  Reversion^  Executory  De- 
vise. 

EXPEDIT  ATE,  exftf-ditare.^  In  the  laws  of  the  forest.,  signifies 
to  cut  out  the  ball  of  the  dog's  fore-£eet?  fur  the  preservation  of 
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the  king's  c*ame :  but  the  bail  of  the  foot  of  a  mastiff  is  not  to  be 
taken  out,  but  the  three  claws  of  the  fore-foot  on  the  right  side 
are  to  be  cut  off  by  the  skin.  Cramp.  Juried.  152,  Ahim-oody 
cafi.  16.  This  relates  to  every  man's  dog  who  lives  near  the  forest  j 
and  was  formerly  done  once  in  every  three  years:  and  if  any  per- 
son keeps  a  great  dog  not  expeditated,  he  forfeits  to  the  king  3a.  Ad, 
4  Insr,  30a*    See  tit*  Forest. 

EXPED1TATJL  ARBOR  ES,  Trees  rooted  up  or  cut  down 
to  the  roots,    Ftetu^iih  %,  c.  41. 

EXPENDITORS,  Persons  appointed  by  commissioners  of  sevr- 
rrs  to  pdV*  disbm  sc,  or  expend  the  money  collected  by  the  tax  for 
the  repairs  oi  sewers,  !cc*  when  paid  into  their  hands  by  the  col- 
lectors, on  the  reparations,  amendment,  and  reformations  ordered 
by  the  commissi  oners,  for  which  they  are  to  render  accounts  when 
thereunto  required.  Laws  of  Sewrrt,  87,  88.  See  tit.  S<wer#. 
The  steward  who  supervises  the  repai;  of  the  banks  and  water- 
courses in  Romnty  Marsh  j  is  called  the  Jix/tenditor. 

i:\PLNS.h.  LITIS,  Costs  of  suit,  allowed  a  plaintiff  or  defend- 
ant,  recovering  in  his  action     See  tit.  Costs, 

EXPENSIS  MILITUM  NON  LEVAND1S,  Sec  An  ancient 
writ  to  prohibit  the  sheriff  from  levying  any  allowance  for  knights 
of  the  shire,  upon  those  that  hold  lands  in  ancient  demesne-  Reg. 
Ong.  261.  For  there  was  also  a  writ  dc  exfiensis  miUtum  tevandi&i 
for  levying  expenses  for  knights  of  the  parliament,  &c.  Reg.  Orig. 
191.    See  tit.  Parliament. 

EXPLEES,  The  rents  or  profits  of  an  estate,  &c.  See  Eaftlecs. 

EXPLOKATOR,  A  scout;  also  a  huntsman,  or  chaser. 

EXPORTATION,  The  shipping  or  carrying  out  the  native 
commodities  of  England  fur  other  countries;  mentioned  in  the 
statutes  relating  to  the  Custom*.  Sec  this  Diet,  lit.  Xavigation 
Acts. 

EXPOSITION  of  DEEDS,  Shall  be  favourable,  according  to 
the  apparent  intent :  and  be  reasonable  and  equal,  Etc.  Co.  JLitt. 
313.    Sec  til.  Deed. 

EX  POST  FACTO,  Is  a  term  used  in  the  law,  signifying 
^omeihii"!^  dare  after  another  thing  that  was  committed  before. 
And  an  act  done,  or  estate  granted,  may  be  made  good  by  matte r 
ex  fioht  JactOj  that  was  not  so  at  first,  by  election,  £cc.  As  some- 
times u  thing  well  done  at  first,  may  afterwards  become  ill.  5  Reft. 
22.  8  Rc/i.  I4G.    Sec  lit.  Statute. 

To  EXTEND,  cxtettde re. J  To  value  the  lands  or  tenements  of 
one  bound  by  a  statute,  who  hath  forfeited  his  bond,  at  such  an 
indifferent  rate,  as  by  the  yearly  rent  the  creditor  may  in  time  be 
paid  his  deiii.    Fitz.  X.  B.    See  the  next  article. 

EXTENDI  FACIAS,  or  EXTENT,  extent*^  A  writ  of  exe- 
cution, or  commission  to  the  sheriff  for  the  valuing  of  lands  or  te- 
nements ;  arid  sometimes  the  act  of  the  sheriff  or  other  commis- 
sioner upon  this  writ.  Bro.  313.  See  this  Diet,  tit-  Execution. 
This  term  is  also  used  for  the  estimate  or  valuation  of  lands*  which, 
when  made  to  the  utmost  value,  is  said  to  be  the  full  extent: 
whence  come  our  extended  rents,  or  rack-rents. 

If  one  bound  to  the  king  by  specialty,  or  to  others  by  statute, 
recognisance,  See.  hath  forfeited  it:  so  that  by  the  yearly  rent  of 
the  debtor's  lands,  the  creditor  is  to  be  paid  his  debt ;  upon  this 
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the  creditor  may  sue  a  writ  to  the  she  rift"  out  of  the  chancery  to  de- 
liver him  the  lands  and  goods  to  the  value  of  the  debt,  which  is 
termed  a  liberate.  Fitz.  i?.  13L  Tikis  is  after  the  extent  di- 
rected to  the  sheriff  to  seize  and  value  the  lauds,  £tc.  of  the  debtor, 
to  the  utmost  extent.   4  JJt/r.  67. 

Lands  and  goods  are  to  be  appraised  and  extended  by  the  inquest 
of  twelve  men,  and  then  delivered  to  the  creditor,  in  order  to  the 
satisfaction  of  his  debt :  every  extent  ought  to  be  by  inquisition 
and  verdict,  by  the  stat.  J  Vest  m.  2*  And  the  sheriff  cannot  ex- 
ecute the  writ  without  an  inquisition.    Cro.  Jac.  569. 

The  body  of  the  cognisor,  and  all  lauds  and  tenements  that  were 
his  at  the  time  of  the  statute,  8tc,  entered  into,  or  afterwards, 
into  whose  hands  soever  they  come,  are  liable  to  the  extent.  2 
In*! ,  396.  But  copyhold  lauds  are  chargeable  only  during  the  life 
of  the  cognisor  ;  and  may  not  be  extended  by  elegit,  so  as  to  admit 
a  stranger  to  have  interest  in  the  lands  held  by  copy,  without  the 
admittance  of  the  lord.  Lauds  in  ancient  demesne,  annuities, 
vents,  Stc.  are  extendible.  1  Roll.  Abr.  83.  Two  parts  of  an  en- 
tire rent  may  be  delivered  upon  an  extent  by  the  sheriff.  Cro. 
KHz.  742 ,  But  if  the  cognisor  of  a  statute  have  a  rent-charge,  and 
before  the  extent  he  purchase  parcel  of  the  land  \  the  rent  is  gone, 
and  shall  not  be  in  execution  :  Ttis  otherwise  if  he  purchases  after 
extent  of  the  rent-  Dyer^  206.  A  reversion  of  lauds,  Sec.  may 
not  be  extended;  but  a  plaintiff  had  judgment  for  his  debt  and 
damages  de  r ever stone  cum  accident  and  a  special  elegit  to  extend 
the  moiety,  &c.    2  Sid.  86.    Dyery  373. 

An  advowson  in  gross  is  not  extendible  on  elegit ,  Stc*  Stat. 
Westm.  2.  ca/i.  18.  An  office  of  trust  cannot  be  extended,  because 
'tis  not  assignable  ;  and  nothing  shall  be  extended,  but  what  may 
be  assigned  over.  Dyrr,  7.  Though  an  office  is  extendible  in 
equity.  CAanc.  Reft,  39,  Goods  and  chattels,  as  leases  for  years, 
cattle,  Sec*  in  the  cognisor+s  own  hands,  and  not  sold  for  valuable 
consideration?  are  subject  to  the  extent.  As  the  lands  are  to  be 
delivered  to  the  party  at  a  reasonable  yearly  value,  so  the  goods 
shall  be  delivered  in  extent  at  a  price  that  is  reasonable!  and  on  a 
scire  facias  ad  computamL  the  cognisee  is  to  account  according  to 
the  extended  value;  not  the  real  value  of  the  land.  Hardr.  ISO. 
If  the  extenders  appraise  and  value  the  lands  too  high,  the  cog- 
nisee at  the  return  of  the  writ  may  pray  that  they  may  take  and 
retain  the  lands  at  the  rate  appraised ;  and  then  'tis  said  he  may 
have  execution  against  their  lands  for  the  debt \  but  this  may  not 
be  on  elegit.  Cro.Jic.  12.  li  has  been  adjudged,  that  at  die  re- 
turn of  the  writ  the  cognisee  may  refuse  the  lands,  &c.  extended, 
if  overvalued.    Cro.  Car.  143. 

Where  lands  are  extended  at  under  value,  and  delivered  in  ex- 
ecution, the  cognisee  bath  an  interest  in  the  land,  which  cannot 
be  devested  by  rinding  of  surplusage.  Cro.  Etiz.  266.  Cro.  Jac.  85, 
The  cognisor  cannot  enter  upon  the  cognisee,  when  satisfaction  is 
received  lor  the  debt,  but  is  put  to  his  scire  facias  o\i  an  extent ; 
though  on  an  elegit ',  the  defendant  may  enter  because  the  land  is 
only  awarded,  till  the  debt  which  fa  certain,^  satisfied ;  whereas 
on  extent,  the  land  is  to  be  held  until  the  debt,  damages,  and  costs, 
&c.  are  satisfied :  and  the  cognisee  being;  in  by  matter  of  record, 
nhall  not  be  put  out  but  by  matter  of  record,  awr.  r  scire,  facia* 
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brought  against  him.  4  RtfU.  67.  Mat  ch's  Refi.  207,  208.  Sed.  qu. 
Where  is  the  iJifTerence  ?  Is  not  the  tenant  by  elegit  In  by  mutter 
of  record  ? 

After  an  extent  returned,  a  liberate  shall  go  to  the  sheriff,  re- 
citing the  extendi  facta*  and  return,  and  commanding  that  he  de- 
liver the  goods  and  lands  to  "he  conusee  (under  a  statute-staple, 
Sec.)  ti  per  externum  et  firctium  ilia  habere  voluit,  JFitz.  A*.  23.  131. 
Lutvt.  432. 

The  cognisee  h3th  no  absolute  property  in  land*  by  the  extent, 
till  the  delivery  upon  the  liberate  :  but  notwithstanding,  by  the 
very  extent  they  are  hi  cusfodia  tegh  for  his  benefit.  Oo.  Car. 
106.  148.  No  actual  seisin  can  be  on  an  extent*  and  a  cognisee 
of  a  statute  staple,  &c.  cannot  bring  ejectment  before  the  liberate 7 
nor  can  the  5 he  riff  upon  the  lib t rate  turn  the  terlenant  out  of  pos- 
session, as  he  may  opf>n  a  hub.  far.  fios-ie^ioncm.  \  lrent.A\.  Where 
there  is  an  extent  upon  a  statute,  and  a  liberate  thereupon,  but 
□ot  returned,  yet  it  is  good;  though  regularly,  when  inquisitions 
are  taken,  the  writ  ought  to  be  returned.  4  Rfp.  67.  I  Lill.  A6ri 
592.  The  sheriff  m«iy  be  charged  to  make  a  return  of  his  writ, 
if  he  put  the  cognisee  in  possession  of  part  only ;  and  so  Lhe 
cognisee  may  have  possession  of  the  whole.  2  Artl&.  jibr.  "74. 
But  it  is  said  if  a  person  suing  out  an  extent,  die  before  the  re- 
turn of  a  writ,  the  sheriff  may  riot  proceed  in  his  inquisition,  &c* 
afterwards  ;  for  there  must  be  a  prosecution  de  novo. 

Alter  a  full  and  perfect  execution  had  by  extent,  returned,  and 
of  record,  there  shall  never  be  any  re-extent  upon  an  eviction: 
but  bv  stat.  32  Nai,  VIII.  ca/r  5.  if  lands  delivered  in  execution  on 
a  judgment,  statute  or  recognisance  shall  be  evicted,  without 
fraud,  or  default  of  the  tenant,  who  holds  them  in  execution,  be- 
fore the  debt  and  damages  are  wholly  levied,  the  recoverar  or  co* 
nusec  iii.iv  have  a  nciwi  facias  against  the  person  on  whom,  the  ex- 
ecution was  first  sued,  his  heirs,  executors  or  assigns,  of  lands 
then  liable,  returnable  in  the  same  court,  forty  days  after  the 
teste ;  and  if  the  defendant  makes  default  or  shows  not  cause?  the 
chauceikr  or  justices  of  the  court  where  the  scire  facia*  is  return- 
ed shall  make  anew  writ  of  the  like  nature  of  the  former  execu- 
tion for  levying  the  residue  of  the  debt.    Co.  Utt .  290. 

If  lands  be  extended  upon  a  mistake,  kc.  a  re-extent  may  be 
bad  j  see  Di/f/-,  If  part  of  the  lands  is  evicted,  the  cngnisee 

is  to  hold  over  the  residue;  of  the  land  till  the  debt  is  satisfied. 
4  Reft,  65.  When  lands  are  delivered  in  extent,  it  is  as  if  the  cog- 
nisee had  taken  a  lease  thereof  for  years,  until  the  debt  is  satisfied; 
and  lie  shall  never  afterwards  "...  'Jt  out  a  new  execution  ;  the  cog- 
nisee having  accepted  the  Lnd  upon  the  liberate*  the  law  pre- 
sumes the  debt  to  be  satisfied.  1  Lut-z?,  425.  An  extent  was 
filed,  and  though  it  was  discovered  that  lands  were  omitted,  the 
court  won  id  not  grant  a  re- ex  tent.  Sid,  556.  By  stat.  16  St  17 
Car.  II.  c.  5  (maue  perpetual  by  stat.  22  &  23  Ca^  II.  c  2.)  when 
any  judgment,  statute  or  recognisance  shall  be  extended,  (within, 
twenty  years  after  such  judgment,  Sec.  had,)  the  same  shall  not  be 
avoided  or  delayed  by  occasion  that  any  pavt  of  the  tan-is  extendi- 
ble are  omitted  out  of  such  extent :  saving  to  the  parties  whose 
lands  shall  be  extended*  their  remedy  for  contribution  against  those 
whose  lands  are  omitted ;  except  heirs  within  age. 
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Where  ajterijacias  issues,  and  is  delivered  to  tUe  sheriff  to  be 
executed,  the  property  uf  the  goods  is  vested  by  the  delivery^  and 
an  extent  afterwards  for  the  king  comes  too  late.  Comb.  123. 
See  also,  2  Black,  Reji,  1294,  Doug.  415.  393.  4  Term  Rep,  K. 
■5-  402.    See  this  Diet.  tit.  Execution,  Receiver, 

EXTINGUISHMENT,  from  Lat.  extingua.~]  The  extinction 
or  annihilation  of  a  right,  estate,  he.  by  means  at  its  being  merged 
in,  or  consolidated  with  another,  generally  a  greater  or  more  ex- 
tensive right  or  estate.  Wherever  a  right,  title,  or  interest  is 
destroyed,  or  taken  away  by  the  act  of  God,  operation  of  law,  or 
act  of  the  party,  this  in  many  books  is  called  an  extinguishment* 
Co.  Liu.  147.  b.   I  Rati.  Ahr.  933. 

This  extinguishment  is  of  various  natures,  as  applied  Lo  various 
rights,  viz*  Estate^  Commons,  Copyholds,  Debts,  Liberties,  Service*) 
and  Ways;  sec  more  at  large  Wider  those  titles :  what  follows  will 
give  some  general  information  on  the  subject. 

Extinguishment  of  estates-  If  a  man  hath  a  yearly  rent  out 
of  lands,  and  afterwards  purchases  the  lands  where  out  it  arise  th, 
so  that  he  hath  as  s^ood  an  estate  in  the  land  as  in  the  rent :  now 
both  the  property  and  rent  are  consolidated  or  united  in  one  pos- 
sessor; and  therefore  the  rent  is  said  to  be  extinguished.  Also 
where  a  person  has  a  lease  for  years,  and  afterwards  buys  the  pro- 
perty; this  is  a  consolidation  of  the  property  and  fruits,  and  is  an 
extinguishment  of  the  lease :  but  if  a  man  have  an  estate  in  the 
land  but  for  life  or  years,  and  hath  a  higher  estate,  as  a  fee-simple 
in  the  rent ;  the  rent  is  not  extinguished,  but  in  suspense  for  a 
time ;  for  after  the  term,  the  rent  shall  revive.    Terms  de  Ley. 

Extinguishment  of  a  rent  is  a  destroying  of  the  rent  by  pur- 
chase of  the  land  ;  for  no  one  can  have  a  rent  going  out  of  his  own 
land :  though  a  person  must  have  as  high  an  estate  in  the  land,  as 
in  the  rent,  or  the  re/it  will  not  be  extinct.  Co.  Lit t.  147.  If  a  person 
hath  a  rent-charge  to  him  and  his  heirs  issuing  out  of  lands,  and 
he  purchaseth  any  part  of  the  land  to  him  and  his  heirs;  as  the 
vent  is  entire  and  issuing  out  of  every  part  of  the  land,  the  whole 
rent'charge  is  extinguished  ;  though  it  is  not  so  where  one  hath  a 
rent-service,  and  purchaseth  part  of  the  land  out  of  w  hich  it  issues ; 
rent-service  being  afifiortionablc  according  to  the  value  of  the 
land,  so  that  it  shall  only  extinguish  the  rent  for  the  land  purchased, 
LiiU  225.  Co,  Litt.  143,  And  if  the  grantee  of  a  rent-charge  pur- 
chases parcel  of  the  lands,  and  the  grantor  by  his  deed  grantetb. 
that  he  may  distrain  for  the  rent  in  the  residue  of  the  bud,  this 
amounts  to  a  new  grant.    Co.  Litt.  147.   See  tit-  Grant,  Estate. 

If  a  man  be  seised  of  a  rent-charge  in  fee,  and  grants  it  lo 
another  and  his  heirs,  and  the  tenant  attorns;  the  grantor  is  with- 
out remedy  for  the  rent  in  arreav  before  his  grant ;  and  such  ar- 
rears become  as  it  were  extinct.  Faugh.  AO.  I  LilL  Mr.  594. 
A,  B.  made  a  lease  for  years  of  land  to  another,  and  afterwards 
granted  a  rent-charge  U>  C.  D.  who  devised  the  said  rent  to  the 
said  A.  B.  till  100/,  should  be  levied ;  then  to  B.  G.  and  died : 
Adjudged  that  by  the  devise  to  A,  B.  the  rent  was  suspended,  and 
that  a  personal  thing  once  suspended  by  the  act  of  the  party!  is  ex- 
tinguished for  ever.    Dyer,  140. 

If  tenant  for  life  makes  a  lease  for  years,  rendering  rent,  and 
afterwards  the  reversion  descends  in  the  tenant  for  life;  this  is 
Vol.  IT.  3  Y 
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not  an  extinguish  men  i  of  ihc  term  ;  but  it  is  otherwise  if  he  have 
the  reversion  by  purchase.  I  Co.  Refi.  96.  A  joint-tenant  for 
life  purchases  the  land  in  reversion,  it  will  extinguish  the  estate 
for  life  for  a  moiety,  and  sever  the  joint-tenure.  2  Re/i.  60. 
Lands  are  given  to  two  men,  and  the  heirs  of  their  bodies  ;  though 
they  have  an  estate  for  life  jointly,  and  several  inheritances,  yet 
the  estate  for  life  is  not  extinct:  Contra,  if  it  be  by  several  con- 
vey0lee«3  as  where  a  lease  is  made  to  two  for  their  lives,  aad 
alter  the  lessor  grants  the  reversion  to  the  m  and  their  heirs,  Sec 
here  the  life  estate  will  be  extinguished.    Co.  Litt.  182. 

If  one  after  his  title  begun  to  be  tenant  by  the  curtesy,  make  a 
feoffment  in  fee  upon  condition,  and  enter  for  the  condition  broken, 
the  estate  is  extinct,  so  that  if  his  wife  die,  he  shall  be  tenant  by 
the  curtesy.  1  Rtfi,  IS.  Where  a  man  hath  an  estate  for  his 
own  life,  and  for  another's  life  at  once  ;  the  estate  fiur  outer  vie 
will  be  extinguished  in  the  estate  for  his  own  life,  which  is  great- 
er m  law  than  the  other.  U  Refi.  87.  Dyer,  11.  Sec  Bra.  409. 
Moor,  94.   2  JVW#.  Mr,  821. 

When  the  freehold  comet h  to  the  term,  the  estate  for  years  is 
extinct.  3  JVeh.  Abr.  820.  Where  the  remainder  of  a  term  is 
granted  over  to  another,  if  the  party  in  possession  purchase  the 
fee -simple,  though  by  this  means  his  interest  is  extinguished  ;  yet 
that  shall  not  defeat  the  reversionary  interest.  10  Reft*  52.  2 
AWi.  820. 

A  fine,  &c.  of  lands,  will  extinguish  a  term  ;  and  by  purchase 
of  an  estate  in  lee-simple,  an  estate-tail  in  land  is  extinct.  9  Reft. 
139.  But  if  a  fee-simple  and  fee-tail  meet  together  by  descent,  the 
estate-tail  will  not  be  extinguished.  3  Re/i.  61.  Descent  oflands 
to  the  same  person  who  has  a  term,  will  extinguish  the  term 
Moor,  286, 

When  a  lessor  enters  tortiously  upon  the  lessee  against  his  con- 
sen^  the  rent  is  extinguished.  2  Lev.  143.  But  it  has  been  ad- 
judged, that  rent  is  net  extinct  by  the  entry  of  the  lessor,  but  only 
suspended;  and  revives  by  the  lessee's  re-entry*  Ztyrr,361.  An 
infant  has  a  rent,  and  purchases  the  land  out  of  w  hich  it  is  issuing; 
by  this  the  rent  will  be  suspended,  but  not  extinct,  Bro.  Extin- 
guish. A  man  lessee  for  years  takes  a  wife,  or  woman  lessee  a 
husband,  that  hath  the  reversion  after  the  lease;  here  the  tennis 
not  extinguished.     12  Reft.  81.    See  tit-  Baron  and  I?emc* 

Extinguish  mkkt  of  common.  By  purchasing  hinds  wherein 
a  person  hath  common  appendant,  the  common  is  extinguished- 
Cro,  EHz.  594.  A  commoner  releases  his  common  in  one  acre,  it 
is  an  extinguishment  of  the  whole  common.  Shovt,  Rrfi.  350, 
And  where  a  person  hatn  common  of  vicinage  if  he  encloses  any 
part  of  the  land,  all  the  common  is  extinct*    1  Broiunl.  174. 

But  if  one  hath  common  appendant  in  a  great  waste,  belonging 
to  his  tenant,  and  the  lord  improve  part  of  the  waste  leaving  suffi- 
cient;  if  he  after  make  a  feoffment  to  the  commoner  of  the  land 
improved,  this  will  be  no  extinguishment.  Dyer,  339.  Hah. 
A  commoner  alums  part  of  his  land,  to  which  the  common  doth 
belong;  the  common  is  not  extinct,  but  shall  be  divided,  2  S/ieji. 
Adr.  152.    See  tit.  Common. 

Extinguishment  of  copyhold.  It  is  laid  down  as  a  *>cneral 
rule,  that  any  act  of  the  copyholder's,  which  denotes  his  intention 
to  hold  no  longer  of  his  lord,  and  amounts  to  a  determination  ul' 
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tfr  WilJ'  JS  an  extinguishment  of  his  copyhold.    HuU.  81 .  O*. 
21.     l  Jo/if s,  41  r  rj 

*.^*  ir  aC,°Pyhol<k1,  in  feC  accepts  a  lease  for  years  of  the  name 
Unci  ram  the  lord,  this  determines  his  copyhold  estate  ;  or  if  the 
jujq  leases  the  copyhold  to  another,  ami  the  copyholder  accepts  an 
assignment  from  the  lessee,  his  copyhold  is  extinct-  Moor,  184. 
2  Co.  16,  b.    Godb.  11.  101. 

So  if  a  copyholder  bargains  and  sells  his  copyhold  to  the  lessee 
tor  years  of  the  manor,  his  copyhold  is  thereby  extinguished ;  or 
it  lie  joins  with  his  lord  iD  a  feoffment  of  the  manor,  his  copyhold 
is  thereby  cxtmct,  for  these  arc  acls  which  denote  his  intention 
to  hold  no  longer  by  copy.    Butt.  65.    l  41.  6\  C.  Godb. 

So  if  a  copyholder  accepts  to  hold  of  his  lord,  by  bill  under  the 
lord's  hand,  this  determines  his  copyhold  ;  so  if  he  accepts  an 
estate  for  life  by  parol,  if  with  livery,  this  is  an  extinguishment; 
otherwise  not ;  for  without  livery,  nothing  hut  an  estate  at  will 
passes,  which  cannot  merge  or  extinguish  an  estate  at  will.  1 
And.  199.    Latrh.  213. 

If  one  seised  of  a  manor  in  right  of  his  wife  lets  lands  by  in 
denture  for  years,  this  doth  not  destroy  the  custom  as  to  the  wife, 
for  after  the  death  of  her  husband  she  may  demise  it  ajrain  by 
copy.  Cro.  Etiz.  459. 

So  if  a  copyhold  is  in  the  hands  of  a  subject,  who  after  becomes 
king,  the  copyhold  is  extinct,  for  it  is  below  the  majesty  of  a 
king  to  perform  such  servile  services ;  yet  after  his  decease  the 
next  . that  hath  right  shall  be  admitted,  and  the  tenure  revived,  2 
SkL  82.  4  Co.  24,  Cro.  KHz,  252.  See  2  /.eon,  20ft.  4  Ccv26. 
b«  Cro:  Eliz.  103.  And  a  copyhold  estate  is  extinct  whenever  it 
becomes  not  demisable  by  copy.  Cokc*&  Cofujhalder ,  62.  See 
further,  tit.  Co/nj/iold. 

Extinguishment  of  debt,  If  feme  sole  debtee  take  die  debtor 
to  husband  j  or  there  be  two  joint  obligors  in  a  bond,  and  the  obli- 
gee marries  one  of  them  \  or  in  case  a  person  is  bound  to  a/fms 
sole  and  another,  and  she  takes  the  obligor  to  husband ;  in  these 
cases,  the  debt  will  be  extinguished.  8  Rtjt.  136.  And  if  a  debtor 
makes  the  debtee  his  executor,  or  him  and  another  executors, 
and  they  take  the  executorship  upon  them  ;  or  if  the  debtee  makes 
his  debtor  executor,  Sec  it  is  an  extinguishment  of  the  debt,  and 
it  shall  never  revive,  Plowd*  184.  1  Stiff:.  304.  But  where  a 
debtee  or  debtor  executor  legally  refuseth  j  or  he  and  others  being 
made  executors  they  all  re&ise,  then  the  debt  is  revived  again. 
Plowd,  185.    See  tit.  Baron  and  Peine,  Juxecutor. 

It  is  agreed  as  a  general  rule,  that  a  creditor's  accepting  a 
higher  security  than  he  had  before,  is  an  extinguishment  of  the 
first  debt ;  as  if  a  creditor  by  simple  contract  accepts  an  obligation, 
this  extinguishes  the  simple  contract  debt.  I  Roll.  Mr.  470,  4H. 
604.    6  Co.  44. 

So  if  a  man  accepts  a  bond  for  a  legacy,  he  cannot  after  sue 
for  his  legacy  in  the  spiritual  court ;  for  by  the  deed  the  legacy 
is  extinct,  and  it  is  become  a  mere  debt  at  common  law,  Yelv. 

38-  ... 

So  if  a  bond  creditor  obtains  judgment  on  the  bond,  or  has 
judgment  acknowledged  to  him,  he  cannot  afterwards  bring  an 
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action  on  the  bond  ;  for  the  debt  is  drowned  in  the  judgment, 
which  is  a  security  of  a  higher  nature  than  the  bond.  6  Co. 
44.  b, 

But  these  cases  must  be  understood  where  the  debtor  himself 
enters  into  these  securities;  and  therefore  if  a  stranger  give  bond 
for  a  simple  contract  due  by  another,  this  does  not  extinguish  the 
simple  contract  debt;  hut  if  u/ion  junking  the  contract,  a  stranger 
gives  bond  for  it,  or  being  present)  promises  to  give  bond  for  Jt, 
and  after  dot  s  so,  the  debt  by  simple  contract  is  extinguished, 
the  obligation  being  made  ufiony  or  pursuant  to  the  contract*  2 
Leon.  1 10. 

Bttt  the  accepting  a  security  of  an  inferior  nature  is  by  no 
means  an  extinguishment  of  the  first  debt ;  as  if  a  bond  be  given 
in  satisfaction  of  a  judgment.  Cro.  Jac  579.  2  BrownL  29.  Cro. 
Jhc.  64<J,  6  SO. 

Also  the  accepting  a  security  of  equal  degree  is  no  extinguish- 
ment oi"  the  first  debt ;  as  where  an  obligee  has  a  second  bond 
given  to  him ;  for  one  deed  cannot  determine  the  duty  upon 
another.  Cro.  Efiz.  304.  716.  727.  1  Brownf,  74.  Liu.  Rejt.  SB. 
Cro.  Car.  8<S. 

Though  a  bond  is  taken  for  a  simple  contract  debt,  yet  if  it  is 
after  an  act  of  bankruptcy,  the  simple  contract  is  not  extinguish- 
ed.   Stra.  1042, 

By  a  release  of  part  of  a  debt  due  on  bond,  the  whole  is  gone, 
and  the  obligation  extinguished.  JSro.  Contract,  SO.  1  And.  235- 
See  further,  tit.  Acctfiiance^  Bond. 

Extinguishment  of  liberties.  Liberties  and  franchises  grant- 
ed by  the  king,  may  sometimes  be  extinguished,  and  sometimes 
not.  Moor,  474.  When  the  king  grants  any  privileges!  liberties 
or  franchises,  which  were  in  his  own  hands,  as  parcel  of  the  flowers 
of  the  crown,  such  as  bona  felonum  fygitfoortom  ft  utlagatorum. 
waifs,  strays,  deodand,  wreck  on  the  sea,  Etc.  if  they  come  to  the 
crowd  again,  they  are  drowned  and  extinct  in  the  crown,  and 
the  kini;  is  seised  of  them  Jure  corona  but  if  liberties  of  fairs, 
markets  or  other  franchises,  and  jurisdictions,  be  erected  and 
created  by  the  king,  they  will  not  be  extinguished,  nor  their  an- 
pendances  severed  from  the  possessions.  9  Rep.  25.  A  man  has 
liberties  by  prescription,  if  he  takes  letters  patent  of  them,  the 
prescription  will  be  gone  and  extinct;  for  things  of  a  higher 
determine  those  of  a  lower  nature.  2  Hen,  VII.  5.  See  tit. 
King. 

Extinguishment  of  services.  The  lord  purchases  or  accepts 
parcel  of  the  tenancy,  out  of  which  an  entire  service  is  to  be 
paid  or  done  ;  by  this  the  whole  service  will  be  extinct ;  but  if 
the  service  be  faro  bo?to  publico^  then  no  part  of  it  shall  be  extin* 
guished  ;  and  homage  and  fealty  are  not  subject  to  extinguishment 
by  the  lord's  purchasing  part  of  the  land.  6  Rrfi,  1.  105.  Co* 
Litt.  149.  If  the  lord  and  another  person  dp  purchase  the  lands 
whereout  he  is  to  have  services,  they  are  extinct :  also  by  sever- 
ance of  the  services,  a  manor  may  be  extinguished.  Co  litt  147 
1  And.  257.   See  tit.  Tenure. 

Extinguishment  of  wavs.  If  a  man  hath  a  highway  as  ap- 
pendant, and  after  purchases  the  land  wherein  this  way  is  the  way 
is  extinct.    Terms  de  Ley.   Though  a  way  of  necessity  to  market 
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or  church,  or  to  arable  land)  Btc,  is  riot  extinguished  by  purchase 
of  ground,  or  unity  of  possession.  1  \  Hen.  VIL  35.  Co.  List.  155. 
See  tit.  Way, 

EXTIRPATIONE.  A  judicial  writ,  cither  before  or  after 
judgment,  that  lies  against  a  person  who,  when  a  verdict  Is  found 
against  him  for  land,  5tc  doth  maliciously  overthrow  any  house,  or 
extirpate  any  trees  upon  it.   Reg.  Jud.  13.  56. 

EX  TO  CARE,  To  grub  up  lands,  and  reduce  them  to  arable 
or  meadow.    A  fan.  -dug,  torn.  2,  fi.  7L 

EXTORTION,  cMoTgiO)  from  extor<jueot  to  wrest  away*]  In 
a  large  sense,  any  oppression  under  colour  of  right :  it  is  usually 
applied  to  that  abuse  of  public  justice  which  consists  in  the  unlaw- 
ful taking  by  any  officer,  8tc,  by  colour  of  Ms  office)  of  any  money, 
or  valuable  thing,  from  a  person  where  none  at  ah  is  due,  or  not  so 
much  is  due,  or  before  it  is  due.  Co.  Lift.  368.  10  Reft.  102.  Sec 
tit.  Bribery,  Fees. 

The  distinction  between  bribery  and  extortion  seems  to  he  this. 
The  former  offence  consists  in  the  offering  a  present,  or  receiving 
one,  if  offered;  the  latter,  in  demanding  a  fee  or  present,  by  co- 
lour of  office. 

At  the  common  law,  which  was  affirmed  by  the  statute  of 
Westm.  I,  e.  26.  it  was  extortion  for  any  minister  of  the  king, 
whose  office  did  any  way  concern  the  administration  and  execution 
of  justice,  or  the  common  good  of  the  subject,  to  take  any  reward 
for  doing  his  officet  except  what  he  received  from  the  king  ;  though 
reasonable  fees  for  the  labour  and  attendance  of  officers  of  the 
courts  of  justice  are  not  restrained  by  statute,  which  are  stated 
and  settled  by  the  respective  courts  j  and  it  has  been  thought  ex- 
pedient to  allow  these  officers  to  take  certain  immediate  fees  in 
many  cases.    2  Inst,  209.    3  Iwt,  149,    1  Hawk.  P.  C,  c.  68. 

The  taking  of  money  by  virtue  of  an  office,  implies  the  act  to  be 
lawful ;  but  to  take  any  money  by  colour  of  an  office,  implies  an 
ill  action  :  and  the  taking  being  for  expedition  of  business,  is 
judged  by  colour  of  the  office,  and  unlawful,  2  Inst.  206.  Co, 
Litt.  368* 

Yet  according  to  some  it  seems  that  an  officer,  who  takes  a  re- 
ward Which  is  voluntarily  given  to  him,  and  which  has  been  usual 
In  certain  cases,  for  the  more  diligent  or  expeditious  performance 
of  his  duty,  cannot  be  said  to  he  guilty  of  extortion  j  for  without 
such  a  premium  it  would  be  impossible  in  many  cases  to  have  the 
]a\va  executed  with  vigour  and  success.  %  Inst.  210.  3  Inst*  149. 
Co.  Litt.  36S. 

But  it  has  been  always  held,  that  a  promise  to  pay  an  officer 
money  for  the  doing  of  a  thing  which  the  law  will  not  suffer  him 
to  take  any  thing  for,  is  merely  void,  however  freely  and  volunta- 
rily it  may  appear  to  have  been  made.  J  Roll.  Abr*  16.  1  Roll, 
Refu  313.  Aby,  76,  1  Jo?iesy  65.  Cro.  £Hz.  654.  Moort  468. 
Cro.  Jac.  103. 

It  is  an  extortion  to  oblige  an  executor  to  prove  a  will  in  the 
bishop's  cou  rt,  and  to  take  fees  thereon,  knowing  the  same  to  have 
been  proved  in  the  prerogative  court.  Str.  73.  Or  in  a  sheriff's 
officer  to  admit  a  prisoner  to  bail,  upon  an  agree  me  nt  to  receive  a 
certain  sum  when  the  prisoner  should  pay  to  a  third  person  another 
sum  of  money.    2  Burr.  924.    To  arrest  a  man  in  order  to  obtain 
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&  release  from  him*  8  Mod.  189.  In  a  gaoler  to  obtain  money 
from  his  prisoner  by  any  colourable  means-  8  Mod.  226,  Stra> 
575-    Or  in  a  churchwarden  colore  officii.  I  I"  a  miller, 

if  he  takes  more  toll  than  is  due  by  custom.  Lord  Raym.  159. 
Or  a  commissary  for  absolution,  3  Leon.  268.  Or  a  ferryman 
more  for  his  ferry.  4  M^.  101.  Or  to  seize  upon  the  place  where 
a  fair  is  held,  and  by  building  stalls  to  force  an  exorbitant  price 
for  them.  Lord  Raym.  150,  Or  in  an  under-sheriff*  to  refuse  to 
execute  process  till  his  fees  arc  paid-  Salk.  330.  Or  to  take  a 
bond  for  his  fee  before  execution  is  sued  out,  Hutt.  53.  Or  for  a 
coroner  to  refuse  his  view  until  hb  fees  be  paid,   3  Inst.  149. 

Extortion,  by  the  common  law,  is  severely  punished,  on  indict- 
ment, by  fine  and  imprisonment,  and  removal  of  officers  from  the 
offices  wherein  committed.  I  Hawk*  P.  C  e,  68.  By  the  stat.  3 
Edv),  L  inferior  officers  of  justice,  fee,  guilty  of  extortion,  are  to 
render,  by  c.  26,  double,  and  by  c.  30.  treble  value  ;  and  there  arc 
divers  other  statutes  for  punishing  extortions  of  sheriffs,  bailiffs, 
gaolers,  clerks  of  the  assise,  and  of  the  peace,  attorneys  and  soli- 
citors, &c.  See  stats,  23  Hen.  VI.  c.7.9.  33  Hen.  VIIL  c.  24. 
29  EUt.  c,  4.  J  Jac  h  e.  10.  9  &  10  Writ.  1IL  c.  4 J.  10  £c  U 
Wm.  HI.  c.  23-  3  Geo.  £  c.  15.  32  Geo.  IL  r.  28.  §  M,  17  Geo. 
III.  c.  26.  §  6.  £tc.    See  tit.  Sheriff,  Gaofcr,  Debtors  Fees. 

In  cases  of  extortion*  there  must  be  a  positive  charge,  and  that 
the  person  charged  with  it  took  so  much  extorsive  or  colore  officii; 
which  words  are  as  essential  tmfirodiiorie  or/eionice  for  treason  or 
felony.    2  Satk.  680. 

Officers  may  be  jointly  indicted  of  extol  Lion,  as  they  may  be 
jointly  guilty  of  the  offence.    1  Satk.  382. 

The  place  where  the  extortion  was  committed  should  be  set 
down  in  the  declaration.  See  Pi.  C  c.  200*  The  sum  certainly 
extorted  must  he  particularly  set  forth,  and  he  cannot  say  that  the 
defendant  did  extort,  divers  bums  from  divers  men  generally.  Godb* 
438.  pL  5  S3.    Mich.  4  Car. 

The  indictment  (which  may  be  brought  at  the  sessions,  Sir.  73,) 
or  information  must  state  the  fact  particularly.  3  Leon.  268.  25 
Jidw.  III.  st.  3.  r,  9.  M  Mod.  80.  It  must  also  specify  the  time 
when  the  offence  was  committed.  4  Mod.  101.  103,  But  although 
it  be  omitted  to  be  staged  for  what  the  thing  extorted  was  taken, 
it  is  good  after  verdict,  Sid.  91.  And  in  general  the  court  of  K, 
B*  will  oblige  the  parly  to  demur  to  a  defective  indictment  for  ex 
tortion,  5  Mod,  13.  And  whatever  may  be  the  sum,  if  there  i 
proof  only  of  a  shilling  taken,  the  defendant  is  guilty  :  for  the  ta- 
king is  the  offence,  and  not  the  contract.  Lord  Raym.  1 49.  And 
he  also  who  assists  is  equally  guilty,  for  there  are  no  accessaries  in 
extortion.    Str.  73. 

Against  attorneys  for  extortion,  action  may  be  brought,  and  the 
{tarty  grieved  shall  have  treble  damages  and  costs  \  but  informa- 
tion will  not  lie  on  the  stat.  3  Jac*  L  ca/i.  7.  Sid.  434.  2  AH*a 
822. 

If  by  abuse  of  the  process  of  one  of  the  courts  at  Westminster* 
a  sheriff's  officer  extort  a  promissory  note  from  a  suitor,  and  de- 
clare upon  it  in  another  of  the  courts  at  Westminster^  the  latter 
court  cannot  interfere  summarily  to  punish  the  officer.  2  Bo6  43* 
Pull.  88. 
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EXTRACT A  CUIILE,  Tlie  issues  or  profits  of  holding  a  court 
arising  from  the  customary  fees,  &c.    Paroch.  Antiq.  572, 

^^thacts  of  writing*  or  records,  being  notes  thereof.  See  tit. 
Entreats. 

In  the  Scotch  law  the  extract  is  the  certified  copy  by  a  clerk  of 
the  court,  of  the  proceedings  in  an  action  carried  on  before  that 
court,  and  of  the  judgment  pronounced  -t  and  it  contains  an  order 
for  execution  or  proceedings  thereupon. 

EXTRAJUDICIAL,  Is  when  judgment  is  had  in  a  cause  not 
depending  in  that  court  where  given,  or  wherein  the  judge  has 
not  jurisdiction. 

EXTRAPAROCHIAL.  Out  of  any  parish ;  any  thing  privi- 
leged and  exempt  from  the  duties  of  a  parish.  See  this  Diet*  tit 
Poor. 

EX  TR. WAG  ANTS.  Certain  constitutions  of  the  Popes  so 
called,  because  extra  cor/iusi  canojiicum  Gratianit  sive  extra  decre- 
torunt  libros  vagantur,    Du  Catige, 

EXTUMjE.  Re  licks  in  churches  and  tombs.  Cartular.  Ab- 
bat.  Gtaston.  MS. 

EXUPERARE.    To  overcome  ;  sometimes  it  signifies  to  ap- 
prehend or  take,  as,  cxufierarc  nivum  vet  mortuum.    Leg.  £dm. 
2. 

EY,  insula,  an  island.]    Where  the  names  of  places  end  in  ey, 
it  denotes  them  an  island-    As  Ramsey,  is  the  island  of  Hams; 
ShefiftJ/i  the  island  of  Sheefi;  Herseij,  the  island  of  I/arts7  Sec. 
EYERY  Of  hawks,  See  tit.  Aerie. 
EYRE.    'S  ide  Eire,  and  Justices  in  Eyre. 
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